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PREFACE  TO  THE  SECOND  EDITION" 


There  are  two  substantial  reasons  for  recasting  this  collection 
of  reprints  originally  made  up  in  1907.  The  tirst  is  that  the 
rapid  course  of  events,  legislative  and  economic,  iu  the  United 
States,  especially  in  the  field  of  transportation,  has  rendered  the 
old  collection  ohsoletii  —  the  later  developments  having  since 
l>een  described  cither  officially  in  documents  in-  else  in  the  files 
of  the  economic  journals.  The  se(*ond,  and  by  no  means  less 
important  reason  in  me,  as  an  instructor  in  the  subject  forced 
constantly  in  face  the  prubleni  of  providing  solid  readmg  matter 
for  large  classes,  is  the  i-ompletion  of  a  systematic  treatise  upon 
the  subject  with  which  these  selections  may  be  closely  correlated. 
Certain  chapters  of  my  own  in  the  first  edition,  having  been 
revised  and  brought  up  to  date,  are  now  transferred  to  my 
Railroads:  Rates  and  Regulation  or  will  appear  in  the  second 
volume,  Railroads:  Fuianee  and  Organization.  Others,  like  Taus- 
sig's classic  on  the  tlieory  of  rates,  have  l)een  so  completely 
incorporated  in  the  text  of  the  former  of  these  v<»lumes,  with 
such  aniendinent  a.s  the  progress  of  economic  science  permits,  as 
to  render  their  separate  appearance  unnecessary.  And  certahi 
other  chapters  on  legislation  then  hicomplete,  are  now,  in  my 
judgment^  preferably  described  in  a  niore  extenrhMl  account  of 
8UC!h  matters  in  the  above-named  systematic  treatises. 

In  place  of  these  omissions,  a  number  of  substantial  additions 
have  bc*en  made.  The  admirable  account  of  early  ctjuilitions  in 
Pearson's  American  Raihoad  Builder  is  too  good  to  be  lost 
on  the  shelves  of  general  biography;  yet  it  is  unpracbieable  on 
grounds  l)oth  of  time  and  expense  to  place  the  entire  volume 
in  the  hands  of  eac!i  student.  A  number  of  signitieant  recent 
opinions  of  the  Interstate  Commerce  Commission  have  been  added, 
l»ecause  of  the  ligtit  tliey  throw  ui>on  the  radically  clumged  eco- 
nomic and  legal  conditions  since  1905.  The  udmimljle  descrip- 
tion by  llieodore  Brent  of  the  complexities  of  railroad  rate  mtiking 
and  reguhUiou,  prepared  for  the  hite  Robert  Mather,  president 
of  the  Rock  Island  system,  affords  an  Uhistratioii  of  the  manner 
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in  which  competition  generalizes  almost  at  once  any  set  of  local 
conditions.  In  connection  with  the  proper  adjustment  of  relations 
between  tlie  states  and  the  Federal  government,  now  in  process 
of  settlement  by  the  Supreme  Court,  this  chapter  is  particularly 
illuminating. 

Recent  legal  developments  are  also  strikingly  described  in 
several  new  chapters  added  to  this  edition.  The  status  of  the 
carriers  under  the  Sherman  Anti-Trust  Act  would  seem  to  have 
been  pretty  well  defined  in  the  course  of  the  extended  proceed- 
ings dissolving  the  Union-Southern  Pacific  merger.  A  fit  sequel 
to  the  Northern  Securities  decision,  already  described  in  the  first 
edition,  is  thus  had.  A  second  subject,  yet  in  flux  in  the  courts, 
is  the  determination  of  reasonable  rates.  The  excellent  review  of 
judicial  findings  by  Mr.  Justice  Swayze  of  the  court  of  last  resort 
in  New  Jersey  covers  this  topic.  And,  finally,  the  most  perplexing 
and  interrelated  subjects  of  physical  valuation,  reasonable  rates 
and  conflict  of  state  and  Federal  authority  are  authoritatively 
treated  in  the  recent  Supreme  Court  Minnesota  rate  decision. 

An  effort  has  been  made  to  tie  in  the  illustrative  material  in 
this  volume  with  my  systematic  treatise  on  the  subject  above 
mentioned.  For  it  is  believed  that  an  exhaustive  examination  of 
a  well-chosen  set  of  typical  examples  —  following,  in  short,  the 
case  system  of  the  law  schools  —  affords  excellent  mental  train- 
ing to  the  student.  For  this  purj^ose,  the  cases  may  preferably 
be  read  before  studying  the  treatise.  Then  the  latter  will  assist 
in  elucidating  the  difficult  points  and  providing  the  proper  his- 
torical setting.  For  the  mature  student  of  the  subject,  this 
order  of  reading  may  well  be  reversed.  The  bird's-eye  view 
and  general  discussion  may  profitably  be  followed  by  a  careful 
and  minute  analysis  of  particular  incidents.  Only  thus  may  the 
great  intricacy  and  the  extremely  delicate  adjustment  of  com- 
mercial affairs  in  practice  be  duly  appreciated.  The  detailed  ac- 
count of  typical  cases  is  one  of  the  most  certain  correctives  for 
the  a  priori  philosopher  and  the  zealous  innovator.  These  several 
services  to  students  and  men  of  affairs,  it  is  hoped,  will  be  ren- 
dered by  an  extended  set  of  cross  references  in  all  of  the  volumes 
above  mentioned. 

WILLIAM  Z.  RIPLEY 


PREFACE  TO  THE  FIRST  EDITION 

This  collection  of  reprints,  like  its  predecessor,  Trusts,  Pools, 
and  Corporations,  is  directed  to  the  accomplishment  of  two  pur- 
poses :  not  alone  to  render  more  easily  accessible  to  the  inter- 
ested public,  valuable  technical  material  upon  a  question  of 
paramount  interest  and  importance  at  the  present  time,  but 
also  to  facilitate  the  work  of  the  college  instructor  in  the  eco- 
nomics of  transportation.  The  worst  evil  of  modem  academic 
life,  particularly  under  the  elective  system,  is  that  the  student 
may  so  seldom  be  called  upon  to  think  for  himself ; — not  merely 
to  "  cram  "  and  memorize,  to  absorb  information  predigested  by 
an  instructor,  but  rather  to  actively  use  his  reasoning  powers 
in  effecting  recombinations  of  ideas.  Mere  passive  contact  for 
a  brief  period  of  life  with  cultivating  influences  and  high  ideals, 
as  exemplified  in  books,  general  environment,  and,  it  is  to  be 
hoped,  instructors  of  the  right  sort,  tends  to  produce  the  dilet- 
tante, unless  at  the  same  time  the  mind  is  constantly  invigorated 
by  action.  This  is  especially  true  of  the  economic  and  social 
sciences.  To  provide  material,  preferably  of  a  debatable  sort, 
which  may  be  worked  over  under  discussion  in  the  class  room, 
instead  of  being  merely  committed  to  memory,  constitutes  the 
pedagogical  aim  of  this  book.  Some  of  the  extracts,  especially 
the  historical  ones,  are  of  courae  not  susceptible  of  such  treat- 
ment. They  are  merely  reference  readings  for  convenient  use. 
But  the  others,  notably  the  decisions  of  the  Interstate  Com- 
merce Commission,  usually  provide  debatable  matter  of  an 
admirable  sort.  This  is  peculiarly  true  of  cases  or  decisions 
with  a  dissenting  minority  opinion.  Another  advantage  which 
many  of  these  economic  cases  possess,  over  propositions  in 
mathematics,  logic,  or  even  law,  as  material  for  training  the 
intelligence,  is  that  they  are  always  charged  with  human,  and 
often  with  great  public,  interest;  and  that  they  incidentally 
involve  an  acquaintance  with  the  undeilying  business  condi- 
tions and  trade  relations  of  the  country  at  large. 

vii 
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One  point  in  connection  with  the  reprints  from  decisions  of 
the  Interstate  Commerce  Commission  is  peculiarly  deserving  of 
note.  This  volume  is  a  collection  of  cases  in  economics  and  not 
in  law.  While  legal  propositions  are  sometimes  necessarily  in- 
volved, they  are  subordinate  for  our  purposes  to  questions  of 
economic  fact.  Our  interest,  for  example,  in  the  Import  Rate 
decisions  of  the  Supreme  Court  arises  primarily  from  the  fact 
that  in  the  settlement  of  a  difficult  point  at  law  economic  rela- 
tionships and  conditions  are  revealed.  A  certain  practice  may 
be  illegal,  and  yet  sound  economically,  or  the  reverse.  This  ex- 
plains why  many  of  these  reprints  have  been  entirely  stripped 
of  legal  material  in  the  process  of  editorial  condensation.  The 
case  is  thereby  not  only  much  abridged  but  at  the  same  time 
simplified  for  the  use  of  economic  students. 

The  book  is  not  intended  to  be  used  alone  in  the  conduct  of 
courses,  but  in  connection  with  some  standard  treatise  upon  the 
economics  of  transportation,  such  as  Hadley's,  Johnson's,  or  the 
editor's  discussion  in  the  Final  Report  of  the  United  States 
Industrial  Commission  of  1900  (pp.  259-485). 

For  permission  to  reprint  the  selections  from  books  and  tech- 
nical journals,  acknowledgment  is  due  to  the  editors  of  the 
Quarterly  Journal  of  Economics^  the  Political  Science  Quarterly, 
and  the  Journal  of  Political  Economy  ;  and  to  Messrs.  McClure, 
Phillips  &  Co.  and  the  University  of  Chicago  Press.  Honorable 
Martin  A.  Knapp,  the  distinguished  chairman  of  the  Intei-state 
Commerce  Commission,  has  in  this,  as  in  all  other  enterprises 
tending  to  a  further  elucidation  of  the  difficult  problems  of 
railway  economics,  rendered  most  valuable  aid.  The  various 
authors  whose  contributions  are  herein  reprinted  have  given, 
in  all  instances,  the  most  cordial  permission.  I  wish,  however, 
to  acknowledge  my  peculiar  indebtedness  to  the  Honorable 
Charles  Francis  Adams,  not  alone  for  his  willingness  to  per- 
mit an  abbreviated  reprint  of  his  Chapters  of  Erie,  now  out 
of  print,  to  be  made,  but  for  his  friendly  aid  in  the  direct  accom- 
plishment of  that  purpose.  May  the  volume,  headed  by  his  early 
contribution  to  the  subject,  help  to  further  the  public-spiiited 
purpose  which  inspired  his  work  a  generation  ago !  ^ 

WILLIAM  Z.  RIPLEY 
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INTRODUCTION 

The  first  impression  conveyed  by  our  historical  selections  is 
that  they  unduly  emphasize  certain  pifamou^  events  in  the 
development  of  the  American  transpoi-tation  system.  There  is 
surely  nothing  more  discredita|>^^  in  the  economic  history  of 
the  United  States  than  the  defrauding  of  the  govfirnijifittt  And 
of  innocent  investors  by  the  use  of  development  and  construc- 
tion^cSmpairfeSToTwhich  the  Credit  Mobilier  was  a  leading 
example,  by  such  men  as  Stafford,  Durant,  and  Crocker ;  the 
wrecking  of  £he  Erie  RailroS^D^Iay  Gould  and  Jim  Fisk ;  and 
the  utterly  unscrupulous  manipulation  of  railroad  rates  by  the 
Rockefellers  and  their  associates,  in  order  to  destroy  competition 
with  the  Standard  Oil  Company.  Happily  such  occurrences 
are  exceptional  in  the  economic  life  of  a  nation.  Nevertheless 
their  description  is  essential  to  an  understanding  of  the  whole, 
just  as  pathological  research  is  needed  for  a  true  comprehension 
of  the  normal  and  healthy  physiological  processes.  It  would 
have  been  far  pleasanter  to  record  in  detail  the  course  of 
events  by  which  the  wonderful  achievement  of  opening  up  a 
great  continent  to  settlement  was  accomplished.  Practically 
this  is  impossible  within  reasonable  limits  of  space.  Not  the 
prosaic  and  normal,  but  the  spectacular,  phases  of  our  economic 
Ufe  have  been  as  yet  adequately  described.  The  most  that  can 
b^  claimed  for  the  selection  of  certain  of  these  events  is  that, 
V  while  perhaps  extreme  examples,  they  are  significant  as  indi- 

>^S^ting  possibilities  under  the  then  prevailing  state  of  public 
^^^RiQI^  and  law. 

Smother  less  practical,  and  in  fact  more  important,  reason  for 
throwing  these  infamous  events  into  high  light,  lies  in  their 
instructive  character  as  illustrating  the  evils  generally  attend- 
ant upon  a  pioneer  stage  of  development,  together  with  the 
abusee  which  naturally  arise  under  conditions  of  absolutely  free 
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competition.  The  great  advance  in  public  morality  which  to-day 
refuses  to  tolerate  such  abuses  becomes  at  once  apparent.  In 
the  case  of  the  chapters  from  the  history  of  the  Erie  Railroad 
and  its  evil  spirit,  Jay  Gould,  the  corruption  of  the  state  judi- 
ciary was  perhaps  the  most  deplorable  feature  of  the  affair. 
But  the  necessity  of  strict  financial  accountability  of  the  direct- 
ors of  great  public-service  corporations,  both  to  the  government 
and  to  the  stockholders,  is  made  evident  with  equal  clearness. 
Public  sentiment  —  more  sensitive  to  financial  delinquencies 
to-day  than  it  was  a  generation  ago  —  has  compelled  the  crea- 
tion of  governmental  agencies  for  securing  publicity.  By  such 
means  scandalous  abuses  of  trust  are  more  easily  detected 
and  punished.  Too  often  in  the  past,  well-merited  punishment 
has  not  taken  place  through  the  agency  of  the  duly  constituted 
legal  authorities.  The  evil  aoers  have  received  their  just  de- 
serts only  through  condemnation  by  contemporary  public  opin- 
ion, perpetuated  afterward  by  historical  record.  To  keep  alive 
some  of  these  old  scandals  cannot  fail  to  impress  the  fact  that 
the  evil  which  men  do  lives  after  them.  It  is  not  to  be  con- 
doned, either  by  purely  private  morality,  or  by  material  success 
achieved  during  life,  followed  by  large  benefactions  after  death. 
The  chapter  upon  "Standard  Oil  Rebates"  has  had  a  more 
direct  bearing  upon  contemporary  affairs.  The  undoubtedly  typ- 
ical events  therein  described  were  a  powerful  factor  in  rousing 
public  sentiment  in  favor  of  the  original  Act  to  Regulate  Com- 
merce of  1887.  Their  fearless  republication,  fully  authenticated 
by  documentary  evidence,  in  the  admirable  History  of  the 
Standard  Oil  Company  by  Miss  Tarbell,  —  confirmed  as  it  was 
in  its  main  conclusions  by  the  masterly  "  Report  upon  the  Trans- 
portation of  Petroleum,"  by  the  United  States  Commissioner  of 
Corporations,^  —  was  an  equally  powerful  influence  in  crystal- 
lizing public  sentiment  in  favor  of  the  recently  enacted  Hep- 
burn Bill  of  190G.2    Public  opinion  to-day  is  unanimous  in  the 

^  Ripley's  Railroads :  Kates  and  Rej?nlatioii,  chap,  vi,  on  "Personal  Discrimi- 
nation," gives  the  necessary  historical  setting. 

2  Idem,  chaps  xiv-xvii,  describes  and  analyzes  this  legislation. 
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demand  that  railways  as  eomnioD  carriers^  enjoying  inestimably 
valuable  privileges  by  authority  of  the  govern  men  t,  shall  accord 
substantially  equal  treatment  to  all  shippers  alike,  be  they  great 
or  small. 

RebateB  and  discriminations  are  not,  however,  matte ra  of 
historical  but  of  very  present  importance.  As  late  as  1900, 
according  to  the  opinion  of  experts,  personal  favoritism  had 
become  a  thing  of  the  past  This  was  in  large  measure  probably 
true  so  far  as  the  c^rdinary  pri\ate  businesses  of  the  country 
were  concerned.  But  a  new  and  highly  disturbing  factor  was 
the  sudden  rise  of  great  industrial  combinations,  incident  upon 
the  phenomenal  prosperity  since  1897*  Many  of  tliese  trusts 
were  floated  upon  glowing  prophecies  of  economies  in  produc- 
tion. Prominent  among  these  was  to  be  a  saving  in  freights 
through  division  of  the  market  into  districts^  each  supplied  by 
the  most  conveniently  located  plant.  The  results  have  shown 
in  too  many  cases  that  the  real  saving  was  not  effected  in  this 
legitimate  way  at  all.  But  their  size  and  power  w^ere  used  as  a 
club  to  force  the  carriers  to  grant  secret  favors  in  rates  w^hich 
were  denied  to  the  independent  j>roducers.  The  exposures  of 
pemonal  discrimination  on  a  large  scale  started  in  Wisconsin  in 
1903,  as  a  corollary  to  the  investigation  concerning  railroad  tax- 
ation under  Governor  La  Follette,  The  so-called  Elkins  Bill, 
amending  the  Interstate  Commerce  Act  in  the  interest  of  rail- 
road revenues  by  greatly  increasing  the  penalties  for  rebating, 
was  enacted  in  the  same  year.  Various  investigations  by  the 
Interstate  Commerce  Commission  since  1904  have  uncovered 
intricate  methods  for  evading  even  this  more  drastic  prohibition. 
Prominent  among  these  is  the  use  of  terminal  railw^ays  owned 
by  the  shipper,  which  receive  back  an  undue  proportion  of  the 
through  rate  for  a  merely  nominal  service.  The  International 
Salt  Company,  the  United  States  Steel  Coi*poration,  and  the  In- 
ternational Harvester  Company,  for  example,  have  been  detected 
in  the  utilization  of  tills  device.  Another  method,  quite  common, 
especially  in  securing  rebates  on  grain  and  flour  for  the  great 
Minneapolis  millei-s,  is  the  **  midnight  tariff;' —  a  low  tariff  pul> 
licly  filed  but  made  effective  only  for  one  day,  for  the  use  of 
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shippers  warned  and  prepared  in  advance.  Discrimination  in  the 
use  of  coal  cars,  always  operating  of  course  in  favor  of  the  large 
shipper,  was  discovered  on  the  Pennsylvania  system  even  more 
recently.  For  years  the  use  of  private-car  lines  by  the  Chicago 
packers,  known  as  the  Beef  Trust,  to  stifle  all  effective  compe- 
tition from  independents,  has  been  well  known ;  but  it  was  not 
fully  disclosed  until  the  general  agitation  for  railroad  reform  was 
taken  up  by  President  Roosevelt.  And  all  the  time,  as  it  now 
appears,  the  plain  old-fashioned  mode  of  direct  repayment  of  a 
part  of  the  published  tariff  rate  has  continued  in  secret.  The 
American  Sugar  Refining  Company  (in  1906)  and  the  Coloi^o 
Fuel  &  Iron  Company  (in  1905)  have  already  been  convicted  of 
this  offense  in  the  Federal  Courts.  The  climax  is  now  capped  by 
the  masterly  revelations  of  the  United  States  Commissioner  of 
Corporations,  in  his  Report  upon  the  Transportation  of  Petro- 
leum of  1906.  That  hoary  old  offender,  the  Standard  Oil  Com- 
pany, is  now  on  trial  in  the  Federal  Courts,  having  been  shown 
by  an  investigation  of  the  books  of  the  railways  by  expert  account- 
ants, to  have  been  regularly  in  the  enjoyment  of  preferential 
rates  over  competitors  in  all  paits  of  the  country.  The  evidence 
upon  this  point,  taken  in  connection  with  the  public  professions 
of  those  charged  with  its  management,  is  one  of  the  most  extraor- 
dinary exposures  of  loose  business  morality  which  this  present 
genemtion  is  likely  to  witness.  This  revelation,  together  with 
that  of  the  Armstrong  Insurance  Committee  in  New  York,  is 
unfortunately  bound  to  furnish  powerful  ammunition  for  the  use 
of  political  demagogues,  in  the  furtherance  of  their  selfish  ends. 
For  the  dispassionate  student  of  public  affairs  the  argument  is 
greatly  strengthened  in  favor  of  an  extension  of  public  regula- 
tion both  of  railroads  and  trusts.  The  advantages  of  an  enforced 
and  ample  publicity  have  been  most  effectively  demonstrated  by 
this  rather  remarkable  series  of  events. 

Pooling^  or  agreements  between  carriers  for  obviating  compe- 
tition, was  commonly  practiced  prior  to  the  Interstate  Commerce 
Act  of  1887.  That  law  expressly  prohibited  it;  and  the  courts 
have  also  interpreted  the  Anti-Trust  Act  of  1890  as  applicable 
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to  railway  contracts  of  the  same  kind.  Moreover  the  progress 
of  railway  consolidation  since  1898  has  been  such,  especially  in 
the  southern  states,  that  the  necessity  for  pooling  agreements 
is  far  less  obvious  than  it  was  twenty  years  ago.  The  enactment 
of  Federal  legislation  for  the  prevention  of  rate  cutting  and 
secret  discrimination  insures  a  greater  measure  of  stability. 
Cut-throat  competition  like  that  of  earlier  days  has  become 
almost  impossible.  Competition  to-day  is  rather  of  service  and 
facilities  at  established  rates,  than  as  between  actual  rates  them- 
selves. Consequently  our  chapter  upon  the  Southern  Railway  & 
Steamship  Association,^  at  once  the  most  effective  and  endur- 
ing organization  of  its  kind,  is  now  seemingly  of  historic  inter- 
est alone.  Yet  a  cogent  reason  for  describing  such  a  railway 
pool  in  detail  nevertheless  exists,  and  derives  great  force  from 
tlie  nature  of  impending  problems  in  railway  operation.  Many 
competent  students,  other  than  railroad  men,  are  convinced  that 
the  present  prohibition  of  pooling  ought  to  be  repealed  now  that 
the  great  principle  of  public  supervision  and  control  of  rates  has 
been  reaffirmed  and  securely  established  by  the  Hepburn  Act 
of  1906. 

The  United  States  Industrial  Commission  of  1900  in  its 
final  report  included  an  elaborate  discussion  of  this  topic,  lead- 
ing to  the  conclusion  that  agreements  between  carriers,  subject 
of  course  to  approval  by  the  Interstate  Commerce  Commission, 
would  not  only  greatly  facilitate  railway  operation  but  also 
contribute  powerfully  to  stability  of  rates.  Since  drafting  this 
report,  I  have  been  able  to  investigate  the  subject  further,  with 
particular  reference  to  the  economic  wastes  incident  to  even 
normal  and  healthy  railway  competition.^  The  conviction  that 
the  most  certain  remedy  for  many  of  these  economic  wastes  in 
transportation  will  be  found  in  a  rehabilitation  of  pooling  under 
governmental  supervision,  has  been  greatly  strengthened  also 
by  a  somewhat  extended  personal  investigation  of  railway  prac- 
tice in  Europe.  In  the  British  Isles,  the  broad  principle  that 
railways  are  essentially  natural  monopolies,  and  should  both 
legally  and  administratively  be  treated  as  such,   has  always 

*  Vide,  p.  128,  ij^fra,      *  Ripley's  Railroads:  Rates  and  Regulation,  chap.viii. 
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obtained*  Pooling  agreements  are  aetuaUy  enforcible  by  legal 
process-  This  contmsts  strongly  with  our  Americao  practice^ 
where  we  have  indiscriminately  sought  to  perpetuate  competi- 
tion by  law,  both  for  railways  and  trusts,  regardless  of  their 
economic  differences.  We  have,  for  inBtanee^  failed  to  recognize 
that  in  the  case  of  common  carriers,  as  distinguished  from  indus- 
trial combinations,  a  remedy  against  unreasonable  rates  far  nione 
secure  than  competition,  namely  governmental  control^  may  be 
exercised.  Moreover  this  method  is  advantageous  because  it 
conduces  to  stability  of  rates,  never  possible  under  free  compe- 
tition, while  at  the  same  time  it  still  permits  of  competition  for 
business,  not  by  cutting  of  rates,  but  under  established  rates 
through  extension  of  better  service  and  facilities.  The  necessity 
for  prohibition  of  pooling  in  the  United  States  has  largely  dis- 
appeared, now  that  the  great  principle  of  public  regulation  by 
the  Federal  government  is  definitely  reen acted  into  law. 

Observation  in  continental  Europe,  where  government  owner- 
ship of  railways  prevails,  strongly  impresses  one  with  the  eco- 
nomic advantages  of  entirely  unified  systems  of  operation.  No 
devious  routing  of  traffic  is  allowed.  Certain  lines,  best  situated 
and  equipped  for  the  business,  are  designated  for  each  kind  of 
traffic,  and  concentration  on  them  follows  to  the  exclusion  of  the 
we^k  Vuwn,  —  {hnt  is  to  nny.  of  the  lines  which  nre  weak  for 
that  particular  business.  No  roundabout  circuits  occur  because 
of  the  complete  absorption  of  all  lines  in  the  government 
system.  No  independent  roads  haye  to  be  placated.  The  sole 
problem  is  to  cause  the  tonnage  to  be  most  directly  and  eco- 
nomically transported.  The  advantage  of  monopolistic  operation 
is  amply  demonstrated.  But  added  evidence  of  the  desirability 
of  eliminating  competition,  except  in  the  matter  of  service  and 
facilities,  is  found  in  the  fact  that  wherever  these  unified 
government  systems  come  in  contact  they  immediately  resort 
to  pooling  agreements  with  one  another.  Thus  the  Prussian 
system  is  party  to  a  number  of  pools  with  the  railways  of 
Austria,  Bavaria,  and  Baden.  The  emphasis  is  laid  upon  secur- 
ing the  most  direct  and  efficient  service  as  well  as  the  mainte- 
nance of  stable  rates. 
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or  all  these  reasons  above  stated,  it  has  seemed  desirable  to 
reproduce  a  picture  of  uue  of  our  best  old-fiishioned  pools  at 
work-  Had  such  an  organization  not  been  prohibited,  so  far  as 
rate  making  is  concerned,  by  the  Act  of  1887,  one  may  reason- 
ably  dimbt  whether  the  gigantic  consolidations  now  dominating 
the  southern  states  wouhl  have  arisen.  This  particular  chapter 
is  reprinted,  therefore,  not  only  because  of  its  historical  inipor- 
ice  but  also  in  the  hope  that  some  day  the  railway  pool  under 
let  governmental  supervision  and  control  may  be  legally 
restoi^d  to  favor  as  an  agency  for  more  effective  service  and 
greater  stability  of  rates. 

Traffic  problems  may  be  roughly  claetified  in  four  groups : 
•  those  apf^ertaining  to  the  reasonableness  of  mtes  in  and  of 
themselves  without  reference  to  any  other  tariff  ;Mhose  which 
spring  from  an  imputed ly  unreasonable  relativity  between  rates 
for  diflferent  and  competing  places  or  markets  ;^  those  which 
concern  the  relation  between  mtes  upon  different  commodities  ; 
and  finally  those  which  deal  with  differences  in  rates  for  the 
same  service  between  competing  s]ti|ipejs.  Of  these  four  groups 
the  last  one  concerning  peimuud  discriniinalion  has  already 
been  discussed.  The  third  gioup  is  oiainly  concerned  with  the 
intricate  and  technical  problems  of  freight  classification,  com- 
nifxlity  rates,  and  car-load  tariffs.  Such  matters,  decided  for 
exiimple  by  the  Interstate  Commerce  Commission  in  a  number 
of  important  cases,^  are  usually  too  elaborate  for  reproduction 
here,  and  moreover  could  subserve  no  useful  puipose,  as  their 
decision  depends  rather  upon  mere  questions  of  fact  than  of 
public  policy.  One  simple  concrete  case  alone,  concerning  the 
classification  of  fur  hats,-  will  serve  to  indicate  the  principles 
involved,  and  their  importance  in  any  general  scheme  of  rate 
making  The  problem  of  relative  rates  upon  gmin  and  grain 
products,  discussed  in  the  Export  liate  case,^  incidentally 
involves  issues  of  the  same  sort  upon  a  large  scale,  as  well 

*  Notably,  the  N«w  York  Board  of  Trade  and  TranHportalion  Ca^,  Interet&le 
Commerce  Commisaion  Heports,  Vol.  Ill,  pp,  473-r)n, 
«  P,  .>22,  infrth  •  Vide,  p,  487,  in/ra. 
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as  the  St.  Louis-Pacific  Coast  jobbers'  controversy.^  Eliminat- 
ing personal  discrimination  and  classification,  our  remaining 
selections  in  this  field  of  inquiry  are  thus  narrowed  down  to 
two,  —  namely,  absolutely  reasonable  rates  and  relative  rates 
for  competing  markets. 

The  inherent  reasonableness  of  railroad  rates  is  a  question  less 
apt  to  arise  with  reference  to  a  single  commodity  than  to  an 
entire  schedule  or  tariff.  It  is  a  matter  of  far  less  concern  to  an 
individual  merchant  or  group  of  traders  that  the  absolute  freight 
rate  is  high  than  that  it  (be  it  in  general  high  or  low)  is  higher 
than  the  rate  enjoyed  by  a  competitor.  For  even  if  it  be 
unreasonably  high,  so  long  as  it  applies  to  all  traders  in  the 
same  market,  the  surcharge  can  immediately  be  levied  upon  the 
consumer  by  all  dealers  alike  through  an  enhancement  of  prices. 
In  the  noted  Cincinnati  Freight  Bureau  case,^  the  Middle  West 
was  not  solicitous  for  the  welfare  of  the  consuming  public  in 
the  southeastern  states  when  it  complained  that  freight  rates 
from  western  centers  into  the  South  were  unduly  high.  The 
western  merchants  were  interested  in  a  reduction  because  their 
rates  were  in  fact  higher  than  those  enjoyed  by  the  Atlantic 
seaboard  cities  to  the  same  points.  Their  complaint  concerned 
itself  essentially  with  the  relativity  of  charges  from  different 
competing  centers  to  a  common  market.  The  complainant  as 
to  the  absolute  reasonableness  of  southern  freiglit  rates  should 
properly  be  the  general  consuming  public  in  the  region  in  ques- 
tion. In  a  similar  fashion  in  another  of  our  cases,^  Danville 
complains,  not  primarily  that  her  freight  rates  are  high,  but 
rather  that  they  are  higher  than  those  granted  to  Richmond, 
Norfolk,  and  Lynchburg.  The  burden  of  complaint  as  to  the 
absolute  unreasonableness  of  the  rates  in  question  should  prop- 
erly proceed,  not  from  the  organized  merchants  of  Danville 
but  from  her  general  consuming  population.  Nevertheless  such 
questions  as  concern  the  absolute  level  of  freight  rates  do  some- 
times arise,  as  in  the  notable  case  of  the  Chicago  Stock  Yards. 
In  this  instance  an  arbitrary  switching  charge  of  two  dollars 
per  car  was  imposed  by  the  railroads  in  1894,  applicable  to  all 

1  Vide,  p.  429,  infra.        «  Vide,  p.  153,  infra.        »  Vide,  p.  402,  infra. 
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shippers  alike.  Issue  was  raised  as  to  whether  such  an  extra 
charge  was  justified  by  the  circumstances  and  conditions  under 
which  this  particular  rate  was  imposed.^ 

Far  more  often,  however,  than  in  the  case  of  individual  or 
particular  charges,  for  the  reasons  above  outlined,  issues  of  fact 
concerning  the  absolute  reasonableness  of  rates  in  and  of  them- 
selves are  apt  to  be  raised  with  reference  to  entire  schedules  and 
tariffs.  The  Interstate  Commerce  Commission,  as  in  the  case  of 
the  freight-rate  increases  subsequent  to  1900,  was  called  upon 
to  act  in  the  general  interests  of  the  consuming  public.  Were 
these  general  increases  justified  by  the  widespread  rise  of  prices 
and  were  they  commensurate  with  the  enhancement  of  costs  of 
operation?  The  problem  in  such  cases  is  mainly  one  of  fact, 
to  be  discussed  and  decided  by  experts.  These  facts  vary  in 
their  significance  from  year  to  year.  Reproduction  of  such 
investigations  in  a  volume  of  this  sort  would  be  of  little  value. 
Of  course  the  future  development  of  the  Interstate  Commerce 
Commission  is  bound  to  bring  it  face  to  face  with  just  such 
broad  issues.  Matters  of  paramount  importance  will  be  involved. 
But,  like  matters  of  classification,  they  are  too  technical  for  our 
immediate  purpose. 

While  cases  suitable  for  reproduction  in  this  volume  rarely 
turn  entirely  upon  the  absolute  reasonableness  of  rates,  such  an 
issue  is  often  incidentally  involved,  as  for  instance  in  the  Cin- 
cinnati and  St.  Louis  cases  above  mentioned  and  in  tliose  of 
Chattanooga  ^  and  Savannah.^  Given  the  fact  that  the  relativity 
of  two  rates  is  unreasonable,  is  the  one  too  high  or  the  other 
too  low  ?  Either  contingency  might  give  rise  to  the  inequality 
called  in  question.  A  just  decision  as  to  relative  reasonableness 
must  therefore  reckon  with  the  problem  of  inherent  reasonable- 
ness. But  the  main  interest  of  such  issues  for  the  mere  student 
of  railway  economics  lies  less  in  the  bald  facts  as  stated,  which 
may  vary  from  time  to  time,  than  in  the  opposing  arguments 
and  principles  invoked,  which  are  in  their  essence  permanent. 

^  Tliis  long-etanding  controversy,  with  others  concerning  the  general  rates  on 
cattle,  seems  likely  to  be  made  the  occasion  for  a  first  test  of  the  new  Hepburn 
Act.  «  P.  266,  infra,  »  Pp.  262  and  314,  infra. 
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Alleged  relatively  unreasonable  rates  for  competing  markets 
constitute  the  basis  for  complaints  before  the  Interstate  Com- 
merce Conmiission  far  more  frequently  than  do  those  concern- 
ing the  absolute  amount  of  the  rate  charged.  The  reasons  for 
this  have  been  set  forth  in  the  preceding  paragraphs.  And, 
common  as  such  complaints  have  been  in  the  past,  it  is  certain 
that  in  future,  with  the  ever-increasing  commercial  interrelation 
between  different  parts  of  the  United  States,  such  alleged  griev- 
ances will  claim  a  preponderating  share  of  the  attention  of  any 
administrative  commission.  Veritable  puzzles  in  rate  adjustment 
constantly  arise,  which  bring  out  in  high  relief  the  economic 
peculiarities  of  railway,  as  distinct  from  ordinary  industrial, 
competition.  For  this  reason  a  large  number  of  the  cases  herein 
reprinted  deal  with  this  phase  of  the  subject. 

By  and  large,  these  cases  may  be  roughly  set  apart  into  two 
classes  corresponding  respectively  to  two  distinct  aspects  of  the 
problem  of  relative  adjustment  of  rates  for  competing  localities. 
Of  these  the  first  and  simplest  arises  as  between  two  competing 
markets  lying  upon  and  served  by  the  same  line  of  railroad. 
The  problem  is  to  adjust  with  relative  fairness  the  rates  to  near 
and  distant  points  on  the  same  line,  one  often  a  local  or  way 
station,  while  the  other  enjoys  the  benefit  of  low  competitive 
rates.  This  is  a  problem  as  old  as  railroading,  commonly  desig- 
nated as  the  long-and-short-haul  question.  The  second  class  of 
problems  is  at  once  more  recent  and  comprehensive  in  its  scope. 
It  concerns  the  relativity  of  rates  to  or  from  a  common  market 
from  various  points,  not  on  the  same  but  on  different  lines.  A 
decision  in  this  latter  case  amounts  practically  to  a  delimita- 
tion of  the  entire  area  of  the  market.  The  long-and-short-haul 
question  raises  issue  as  to  the  extent  of  a  market  by  one  dimen- 
sion alone,  while  this  second  phase  of  the  matter  touches  the 
circumscription  of  the  market  both  in  length  and  breadth,  —  and 
one  might  almost  add,  in  thickness  as  well.  Such  is  the  daily 
problem  of  the  professional  traffic  manager.  It  has  not  fre- 
quently been  presented  for  settlement  to  the  Interstate  Com- 
merce Commission,  but  is  certain  to  do  so  increasingly  often 
with  every  increment  of  regulative  power  conferred  by  Congress 
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or  sanctioned  by  the  courts.  All  these  classes  of  problems  alike 
fundimR'Utiilly  involve  the  principles  concerning  the  element  of 
diatauce  as  a  factor  in  the  carriage  of  goods.  Transportation  idfl 
in  essence  the  elimination  of  the  element  of  distiuiee  from  mar- 
kets. The  most  important  and  puzzling  cases,  therefore^  natu- 
rally turn  upon  the  detinition  of  the  due  importance  of  distancfl^B 
afl  affecting  cost  of  service,  in  comparison  with  competition 
which  determines  the  value  of  service^  and  in  wliich  mere 
distance  plays  no  part.^  ■ 

Oui'  cases  illustrative  of  the  htig-and-short-hattl  quest  ion  spring 
mainly  from  Section  4  of  the  Act  to  Kegulate  Commerce  of 
1887.  That  clause  of  the  Federal  statute,  modeled  upon  the 
long-standing  legislation  of  a  number  of  states,  prohibited  the 
charging  of  a  greater  rate  to  any  intermediate  point  than  \vas_^ 
charged  to  a  more  distant  point  on  the  same  line;  provided,  ■ 
however,  that  tj-affic  moved  from  each  under  '*  substantially 
similar  circumstances  and  eonditious/*^  In  the  celebrated  ^ 
Louisville  &  Nashville  case  in  1889,  the  Interstate  Commerce^! 
Commission  promptly  interpreted  this  latter  clause  as  permit^ 
ting  carriers  to  charge  less  to  the  more  distant  point  in  three 
contingencies:  viz.,  first,  when  there  was  w^ater  competition; 
secondly,  when  there  w^as  foreign  railway  competition  at  the 
more  distant  point;  and  thirdly,  in  certain  ^*rare  and  peculiar 
eases"  not  conclusively  defined-  Under  this  interpretation  of 
the  law,  both  the  railways  and  the  Commission  proceeded,  until 
the  final  decision  of  the  Supreme  Court  in  1897  in  the  Alabama 
Midland  ease,  with  which  our  reprints  undei'  this  heading  begin.^ 
In  substance  this  decision  held:  first,  that  the  existence  of  rail- 
way competition  at  the  more  distant  point  justified  the  railw^ay 
in  charging  what  it  pleased  relatively  at  intermediate  points  ;  and 
secondly,  it  seemed  to  imply  that  the  carrier  was  a  competent 


1  Thie  theoretical  proposition  is  dlBOUBfied  in  Ripley's  Kailroads:   Rates  and 
Regul&tion,  chaps,  ill  aiu\  x. 

*  For  a  more  elaborate  discussion  of  this  topic,  rirf«,  Final  Report  United 
Stotea  InduKtHal  Commission,  U^}0.  p.  433, 

•  The  original  det-i^^ion  of  the  Interstate  Commerce  ConnnlfisiOD,  p.  351* ;  una 
Ihe  opinion  of  the  Supreme  Courts  p.  378. 
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judge  as  to  the  controlling  force  of  this  competition,  without 
reference  to  the  opinion  of  the  Interstate  Commerce  Commis- 
sion. How  fully  this  opinion  emasculated  the  original  statute 
is  vividly  described  by  Justice  Harlan  in  his  dissenting  opinion.^ 

The  Alabama  Midland  decision  was  rendered  in  1897.  Three 
cases,  —  the  Savannah  Freight  Bureau  ;  ^  Dallas,  Texas ;  and 
St.  Cloud,  Minnesota,^ — decided  during  the  next  three  years, 
illustrate  the  scope  of  authority  exercised  by  the  Commission 
under  the  long-and-short-haul  clause  as  thus  legally  interpreted. 
Ill  the  first  two  exemption  from  its  provisions  was  granted; 
that  is  to  say,  the  railways  were  permitted  to  charge  less  to  the 
more  distant  than  to  the  intermediate  points;  while  in  the 
St.  Cloud  case  the  Commission  held  that  this  ought  not  to  be 
allowed.  For  in  this  last  case  it  appeared  that  the  practice  was 
actually  prejudicial  to  St.  Cloud,  while  in  the  other  two  the 
intermediate  points  suffered  no  peculiar  damage.  Many  other 
interesting  comparisons  between  these  cases  may  be  brought  out 
in  detailed  analysis  and  discussion.  Especial  interest  is  lent  to 
the  St.  Cloud  case,  however,  because,  although  granting  exemp- 
tion to  the  carriers,  the  Commission  was  evidently  struggling  to 
regain  some  of  the  authority  and  prestige  lost  by  the  Alabama 
Midland  decision.  The  arrogance  of  the  railroads,  especially  in 
the  southern  states,  seemed  to  render  necessary  either  new  legis- 
lation or  a  rehabilitation  of  the  old.    In  the  Danville,  Virginia, 

se*  in  1900  the  Commission  sought  to  shift  its  ground,  mainly 
on  the  basis  of  another  decision  of  the  Supreme  Court,  as  a  read- 
ing of  the  case  will  show.  It  thus  embarked  upon  a  line  of 
interpretation,  not  yet  at  this  writing  definitely  settled  by  the 
court  of  last  resort.^  Appeal  to  the  Supreme  Court  is  still  pend- 
ing. Meantime,  however,  the  entire  inadequacy  of  the  law,  unless 
the  new  powers  granted  by  the  Hepburn  Bill  of  1906  are  con- 
strued to  supplement  the  old  long-and-short-haul  clause  (which 
appears  doubtful),  is  amply  shown  by  the  Chattanooga  case. 
This,  as  well  as  the  Danville  case,  presents  a  picture  of  intolerable 

1  FitZe,  p.  886.    Compare  also  p.  288,  infra^  in  the  Chattanooga  case. 
«  P.  814,  infra,  »  P.  279,  infra.  *  P.  402,  infra, 

*  Ripley's  Railroads :  Rates  and  Regulation,  chaps,  xiv  and  xix,  brings  this 
to  1012. 
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monopolistic  abuse  of  power  by  the  railways  of  the  southern 
states,  which  would  not  be  permitted  in  communities  where  pub- 
lic sentiment  is  more  alert  and  better  organized.^  Unless  some 
remedy  can  be  found  for  the  injustice  indicated  by  these  southern 
cases,  either  under  a  more  liberal  interpretation  of  the  long-and- 
short-haul  clause  or  by  means  of  the  newly  enacted  Hepburn 
Bill  of  1906,  a  constant  incentive  to  popular  agitation  will  exist. 
Two  cases  reprinted  herein  illustrate  the  complicated  phase  of 
the  distance  problem^  wherein  several  shipping  points  at  various 
degrees  of  remoteness  from  a  common  market  are  located,  not 
on  the  same  but  on  entirely  different  lines  of  railway.  At  Eau 
Claire,  Wis.,^  for  example,  it  was  a  question  of  adjusting  rates 
from  a  number  of  lumber-producing  centers  over  a  series  of 
different  railways  converging  on  a  market  at  the  Missouri  river. 
The  convergence  of  these  lines  upon  a  common  market  renders 
this  case  somewhat  analogous  to  tliat  of  the  trunk  line  rate 
system,  based  upon  distance  percentages.^  Both  are  entirely 
different  from  the  Hutchinson  salt  case,*  in  which  rates  to  a 
common  market,  St.  Xiouis  or  New  Orleans,  not  on  converging 
lines,  but  on  railways  from  entirely  opposite  directions,  were 
called  in  question.  A  controversy  was  here  involved  as  to 
whether  St.  Louis  and  the  South  should  be  supplied  with  salt 
from  the  Kansas  or  the  Michigan  fields;  exactly  the  same 
contest  involved  of  late  in  the  struggle  of  the  lumbermen  of 
the  far  Northw-est,  of  Louisiana,  of  the  far  Southeast,  and  of 
the  northern  central  states,  to  gain  entry  on  even  terms  to  the 
great  markets  of  Chicago  and  its  tributary  treeless  territorj';^ 
In  such  cases  as  these  we  attain  the  climax  of  complexity  in  the 
problems  of  rate  adjustment.  Vast  areas,  a  multitude  of  inter- 
related rates,  and  the  welfare  of  large  populations  depend  upon 
their  just  settlement.  Fortunately  in  future  a  divided  responsi- 
bility between  the  traffic  managers  and  governmental  experts 

1  Cf .  especially  the  Savannah  Naval  Stores  case,  p.  262.  The  Troy  case 
(p.  359)  and  that  of  Dawson,  Ga.  (p.  387),  are  typical  of  the  flagrant  discrimi- 
nation which  existed. 

*  P.  231,  infra,  «  Ripley's  Railroads,  chap.  x.  *  P.  216,  infra. 

•  This  is  ably  discussed  with  a  fine  map  in  the  Senate  Committee  on  Interstate 
Commerce  Hearings,  1905,  Vol.  II. 
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seems  likely  to  obtain  in  this  work  since  the  enactment  of  the 
Hepburn  Bill  of  1906.  The  decision  no  longer  rests  solely  with 
the  traffic  manager,  representing  only  one  of  the  many  parties 
in  interest. 

Certain  of  our  cases  are  intended  to  contrast  the  general  sys- 
tems of  railway  rates  prevalent  in  different  sections  of  the  United 
States.  Three  main  divisions  are  distinguishable ;  viz.,  those  of 
trunk  line  territory,  of  the  southern  states,  and  of  the  trans- 
continental carriers,  including  the  Pacific  coast.  The  trunk 
line  scheme,^  as  might  be  expected,  is  the  most  highly  devel- 
oped system,  not  only  from  the  point  of  view  of  simplicity  but 
of  justice  as  well.  It  illustrates  the  dominating  importance  of 
distance  as  a  factor  in  sound  rate  adjustment.  The  southern 
or  "  basing-point "  system,  exemplified  in  the  Troy ,2  Dawson,^ 
Chattanooga,*  and  Danville  ^  cases,  lies  at  the  opposite  extreme. 
It  shows  what  evils  may  result  from  the  exercise  of  absolutely 
arbitrary  powers  by  railway  managers,  acting  solely  with  a  view 
to  their  own  interests  and  regardless  of  the  general  public  wel- 
fare. To  be  sure,  certain  geographical  difficulties,  no  greater 
than  those  of  trunk  line  territory,  but  peculiar  to  the  South, 
have  to  be  considered.  But  even  making  all  due  allowances, 
both  for  the  sparseness  of  its  population  and  the  frequency  of 
water  competition,  the  defiance  of  the  fundamental  principles  of 
justice  in  rate  making  are  a  constant  incentive  to  governmental 
interference. 

The  transcontinental  and  Pacific  coast  rate  systems  are  in- 
teresting and  peculiar,  involving  as  they  do  constant  consid- 
eration of  the  relative  merits  of  transportation  by  sea  and  rail- 
road. The  San  Bernardino  case  ^  is  indicative  of  this  phase  of 
the  matter  with  reference  to  a  particular  class  of  goods ;  while 
the  important  case  of  the  St.  Louis  jobbers'^  raises  the  same 
issue  with  reference  to  a  long  list  of  commodities.  But  the 
latter  case  is  of  even  wider  scope.    It  discusses  an  issue  which 

1  Transferred  in  this  edition  to  our  Railroads :  Rates  and  Regulation,  chap.  x. 

2  P.  359,  infra.  «  P.  402,  infra. 

'  P.  387,  infra.  •  Interstate  Commerce  Reports,  Vol.  IX,  pp.  42-60. 

*  P.  266,  infra.  ^  P.  429,  infra. 
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constantly  arises  all  over  the  country  with  reference  to  distrib- 
utive business*  Sluill  Califoriiifi  be  supplied  with  hardware,  for 
example,  by  means  of  wholesale  shipments  to  San  Francisco, 
followed  by  redistribution  from  that  center;  or  shall  the  primary 
distribution  take  place  from  Chicago  and  St,  Louis  direct?  The 
very  existence  of  San  Francisco  as  a  conimeix'ial  center  is  in- 
volved. It  is  the  everlasting  contest  for  supremacy  between  the 
great  cities  and  those  of  medium  size,  as  well  as  the  struggle 
of  each  locality  for  economic  independence.  All  through  this 
volume  issues  of  this  sort  are  manifest  to  the  observant  eye, 
underlying  what  may  appear  to  he  relatively  trivial  comjilaints 
from  a  financial  sttmdpoinL  There  will  be  no  end  to  it  all  until 
the  firm  foundations  of  a  system  based  upon  some  scientifit^  prin- 
ciple, as  in  the  trunk  line  scheme,  shall  have  hevn  din-iscd  and 
adopted  here  as  well  as  in  the  southern  states. 

The  Export  Rate  case^  is  important  as  l^earing  upon  a  most 
diflicult  problem  of  commercial  adjustment,  widcli  is  contin- 
ually crop|iing  up  for  settlement,  not  only  ui  the  T/nited  States 
but  all  over  Europe-  It  might  have  been  better,  perhaps,  to 
have  reproduced  the  noted  Import  Kate  case,'*  in  which  the  In- 
terstate Commerce  Commission  was  finally  overruled  by  a  bare 
majority  opinion  in  the  Supreme  Court  of  the  United  States, 
after  having  been  upheld  in  tlie  two  lower  Federal  Courts ;  but 
unfortunately  both  the  length  of  that  opinion  and  its  unsatis- 
factory literary  form  rendert'd  it  impossible  for  republication. 
The  issue  raised  concerned  the  legality  of  lower  through  rates 
on  imports  from  Liverpool  to  San  Francisco  via  New  Orleans 
than  WTre  granted  on  domestic  shipments  from  New  Orleans 
to  the  same  destinatttm.  Thus  the  rate  on  books,  buttons,  and 
hosiery,  from  Liverpool  to  San  Francisco  through  New  Orleans, 
w«8  91.07  per  hundred  pounds.  At  the  same  time  the  domestic 
shipper  was  compelled  to  jiay  S2.H8,  or  two  and  one-half  times 
as  much,  for  a  haul  from  New  Orleans  to  San  Francisco  alone. 
In  another  important  case  tin  plate  was  carried  from  Liver- 
pool b}'  steamer  and  rail  through  Philadeljihia  to  Chicago  for 

«  F.  457,  if\fra,  ^  P.  7ttl,  m/m. 

•  Inicntiite  Commerce  Commission  Reports,  Yol.  IV,  pp.  460-63S. 
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twenty-four  cents  per  hundred  pounds.  For  the  American  mer- 
chant in  Philadelphia  the  i*ate  to  the  same  market  was  twenty- 
six  cents.  For  the  inland  haul  alone  the  Pennsylvania  Railroad 
was  receiving  sixteen  cents  on  the  foreign  goods,  while  coinci- 
dently  charging  American  merchants  ten  cents  more  for  the 
same  service.  Discrimination  against  the  American  merchant 
in  favor  of  foreign  competition,  not  infrequently  more  than  suf- 
ficient to  overbalance  any  supposed  protection  afforded  by  the 
tariff,  has  been  repeatedly  proved  in  such  cases  as  this.  The 
duty  on  imported  cement  is  eight  cents  per  hundredweight. 
In  one  instance  this  duty  with  the  total  freight  rate  added 
amounted  to  only  eighteen  cents,  as  against  a  rate  of  twenty 
cents  for  the  domestic  producer  from  New  York  to  the  same 
point.  There  are  reasons  for  this  grievous  discrimination 
against  the  domestic  shipper,  mainly  concerned  with  the  vaga- 
ries of  ocean  freight  rates.  Steamers  must  have  ballast  for  the 
return  trip  to  equalize  outgoing  shipments  of  grain  and  other 
exports,  and  they  will  carry  heavy  commodities,  such  as  salt, 
cement,  crockery,  and  glass,  at  extremely  low  rates.  Neverthe- 
less such  imported  commodities  can  be  sold  to  advantage  in 
competition  with  domestic  goods  only  when  the  railways  will 
contribute  equally  low  rates  to  complete  the  shipment. 

The  Interstate  Commerce  Commission  in  this  Import  Rate 
case  originally  held  that  such  discriminations  were  unlawful. 
Finally,  however,  the  Supreme  Court  decided,  with  three  mem- 
bers, including  the  Chief  Justice,  dissenting,  that  the  Act  to 
Regulate  Commerce  as  phrased  did  not  expressly  prohibit  the 
practice.  Everything  turned  upon  the  interpretation  of  certain 
clauses  in  the  law.  No  question  was  ever  raised  as  to  the  eco- 
nomic issues  involved,  nor  was  it  competent  to  these  tribunals 
to  pass  upon  such  issues.  The  question  was  simply  and  solely 
this  :  When  the  Act  to  Regulate  Commerce  forbade  inequality 
or  discrimination  between  shippers,  did  it  contemplate  compe- 
tition between  one  shipment  originating  within  the  country 
and  others  from  foreign  ports?  Was  the  Interstate  Commerce 
Commission,  in  other  words,  empowered,  in  'interpreting  this 
act,  to  consider  circumstances  and  conditions  tvithotU  as  well  as 
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within  the  boundaries  of  the  United  States  ?  If  it  was  entitled 
to  consider  solely  domestic  conditions,  it  was  certainly  right 
and  economically  sound  in  forbidding  such  practices ;  if,  on  the 
other  hand,  it  was  required  to  take  account  of  commercial  con- 
ditions the  worid  over,  irrespective  of  the  effect  upon  the  do- 
mestic producer  and  internal  trade,  its  decision  should  have 
been  favomble  to  the  railroads.  To  appreciate  fully  the  ex- 
treme nicety  of  the  legal  points  involved  and  the  delicacy  of  the 
economic  interests  at  issue,  one  must  needs  read  the  extended 
opinions  both  of  the  majority  of  the  Supreme  Court  and  of  the 
three  dissenting  justices,  including  Chief  Justice  Fuller.  But 
to  interpret  the  reversal  of  the  original  decision  of  the  Inter- 
state Commerce  Commission  by  this  tribunal  as  in  the  slightest 
degree  involving  incompetence  or  judicial  unfairness  is  a  misrep- 
resentation of  all  the  facts  involved.  As  in  the  preceding  cases 
touching  the  interpretation  of  the  long-and-shortrhaul  clause,  it 
may  fairly  be  said  that  the  consensus  of  opinion  among  business 
men,  and  certainly  among  the  professional  economists  of  the  coun- 
try, is  on  the  side  of  the  Commission  in  condemning  such  prac- 
tices. As  to  the  law,  that  has  been  decided  otherwise  by  a  narrow 
majority.  An  important  question  before  the  country  is  as  to 
whether  a  law  thus  construed  should  not  be  amended  so  as  to 
permit  a  reasonable  limitation  of  such  abnormal  traflSc  in  future. 

Governmental  regulation^  constituting  the  third  division  of  this 
volume,  is  in  fact  a  subject  much  wider  in  scope  than  the  mere 
control  of  common  carriers.  It  touches  and  includes  the  broad 
field  of  governmental  supervision  or  control,  not  of  railroads 
alone  but  of  all  public-service  corporations.  Many  of  the  con- 
siderations, for  example,  in  the  chapters  on  "  Reasonable  Rates  "  ^ 
and  "The  Doctrine  of  Judicial  Review," ^  as  applied  to  Federal 
control  of  railroads,  are  equally  applicable  to  the  problems  of 
state  regulation  of  street  railways  or  of  municipal  control  of 
gas  and  electric  lighting  or  any  other  public  service.  Great 
underlying  principles  of  constifutional  law,  as  defined  by  the 
Federal  Courts,  are  shown  in  the  making. 

1  P.  697,  tX/ra.  *  P-  «10,  irifra. 
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As  an  episode  in  the  history  of  governmental  regulation  of 
public-service  companies  the  enactment  of  the  Hepburn  Bill  of 
1906  cannot  fail  to  be  of  note.^  Not  only  on  account  of  the 
scope  and  magnitude  of  the  interests  involved  —  covering,  as 
the  railway  net  does,  the  entire  country,  and  representing  an 
investment  of  $12,000,000,000  —  but  also  because  of  the  power- 
ful and  well-organized  opposition  presented  along  the  entire 
front,  this  piece  of  legislation  is  unique.  It  was  a  convincing 
demonsti-ation  of  the  power  of  public  opinion  when  once  thor- 
oughly roused  and  ably  led.  The  problem  was  vastly  more 
difficult  owing  to  the  phenomenal  growth  of  the  business.  The 
first  law  regulating  railways  was  passed  in  1887,  after  an  agi- 
tation extending  over  nearly  twenty  years.  Our  domestic  popu- 
lation from  1889  to  1903  increased  slightly  less  than  one  third. 
The  railroad  mileage  grew  in  about  the  same  proportion.  Yet 
the  freight  service  of  American  railroads  surpassed  this  rate  of 
growth  almost  five  times  over.  While  population  and  mileage 
increased  one  third,  the  railroads  in  1903  hauled  the  equivalent 
of  two  and  one-half  times  the  total  volume  of  freight  traffic 
handled  in  1889.  In  other  words,  the  ton  mileage  —  represent- 
ing the  number  of  tons  of  freight  hauled  one  mile  —  increased 
from  68,700,000,000  to  173,200,000,000. 

Throughout  the  decade  to  1900  the  trend  of  affairs  was  all  in 
favor  of  railway  interests  as  against  the  government.  The  Ala- 
bama Midland  decision  of  1897  ^  thoroughly  emasculated  the 
long-and-short-haul  clause  of  the  original  act;  and  the  Maxi- 
mum Rate  decision  in  the  Cincinnati  Freight  Bureau  cases  ^ 
deprived  the  Commission  of  any  effective  power  to  remedy  un- 
reasonable rates.  During  the  same  period  the  Anti-Trust  Act 
of  1890  was  gixjatly  limited  in  its  scope  by  a  number  of  legal 
decisions.  The  inevitable  reaction  ensued.  Under  the  leadership 
of  President  Roosevelt^  public  opinion  was  thoroughly  aroused. 
It  became  evident  to  all  unprejudiced   persons   that   radical 

1  Federal  legislation  since  1006  is  mi  forth  in  detail  in  Ripley's  Railroads : 
Rates  and  Regulation,  pp.  487-027, 

«  P.  378,  ii\fra,  •  P.  187,  tn/ra. 
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amendment  of  the  law  relating  to  railroad  regulation  was  neces- 
sary, not  only  to  protect  the  shippers  and  tLe  public  hut  tu  head 
off  the  possibility  of  government  ownership  of  railways  becom- 
ing a  great  political  issue  in  1908.  And  yet  so  powerfully 
organized  w^as  coiporute  influence  that,  in  spite  of  aroused  public 
opinion,  dihitory  and  obstructive  tactics  seemed  likely  to  prevent 
any  effective  legislation.  Fortunately,  however,  at  this  critical 
juncture  came  the  astounding  revelations  of  fmud  and  corruption 
in  the  great  New  York  life-insurance  companies,  and  of  Glih  and 
adulteration  in  the  Chicago  canning  and  packing  houses.  The 
Senate  yielded  to  the  pressure  from  tiie  President  and  the  House 
of  Representatives,  mul  even  outdid  the  House  in  zeal  for  the 
public  welfare  by  adding  aniendmeuts  of  far-reaching  injportance. 
The  Hepburn  Bill  of  1906  detinitively  extending  tlte  principle 
of  detailed  governmental  supervision,  previously  exercised  only 
in  the  ease  of  national  banks,  over  the  common  carriers  f*f  the 
country,  is  thus  worthy  of  tlie  closest  study,  not  alone  in  its  liis- 
tory  and  details  but  in  respect  of  its  inHuence  upon  the  future 
welfare  of  the  transportation  system  of  the  I'uited  States. 

The  chapter  upon  judicial  delerniination  of  reasonable  rates* 
is  of  peculiar  interest  as  descriliing  the  slow  process  by  which 
an  entire  reversal  of  opinion  by  the  Supreme  Court  of  the 
United  States  upon  a  fundamentally  important  question  may 
be  effected.  The  right^alxjut-face  by  this  tribunal,  respecting 
the  relative  power  of  Icgislatnres  and  courts  in  regulating  the 
charges  of  public-service  companies,  carries  the  mind  back  to 
the  reversal  of  judgment  of  that  august  IkkIv  a  generation  ago 
in  the  matter  of  the  issue  of  legid-tender  paper.  It  affords  a 
striking  illustration  of  w^hat,  to  coin  a  phmse,  one  may  call  the 
"elastic  stability  '*  of  our  fundamental  law.  Hy  the  enunciation  of 
the  **  Doctrine  of  Judicial  Review,''^  the  power  of  the  legislative 
branch  of  our  governments,  Federal,  state,  or  municipal,  is  deti- 
nitely  subiirdinated  to  that  of  tlie  judiciary  in  all  questions  con- 
cerning the  rates  chargeable  for  public  service.  To  the  courts, 
therefore,  must  be  submitted  for  final  arbitrament,  all  con- 
troversies touching  the  reasonableness  of  railway  rates.    How 

*  P.  507,  infra.  *  Chapter  XXIV,  p.  out,  infra. 
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profoundly  this  condition  affected  the  form  of  the  Hepburn  Bill 
of  1906  may  be  seen  from  the  debates  in  Congress,  and  particu- 
larly in  the  Senate. 

Whether  the  Doctrine  of  Judicial  Review,  subordinating  the 
primary  law-making  to  the  law-interpreting  branch  of  the  gov- 
ernment, will  permit  of  a  satisfactory  solution  of  the  ever-press- 
ing problem  of  public  regulation  of  railway  rates,  is  called  in 
question  in  the  chapter  upon  that  subject.^  The  great  issue  of 
the  opening  of  the  twentieth  century,  both  here  and  in  Europe, 
concerns  individual  rights  in  the  narrower  sense  and  private 
property,  on  the  one  hand,  as  opposed  to  public  welfare,  on  the 
other.  Always  conceding  that  the  success  of  Anglo-Saxon  insti- 
tutions is  attributable  in  large  measure  to  insistence  upon  the 
rights  of  the  individual,  it  is  nevertheless  incontrovertible  that 
the  swing  of  the  pendulum,  for  good  or  ill,  is  at  this  time  in 
the  direction  of  the  public  welfare,  more  or  less  regardless  of 
personal  or  property  rights.  One  sees  it  in  the  domain  of  fac- 
tory legislation,  of  taxation,  of  regulation  of  trusts  and  common 
carriers,  of  insurance,  —  a  long  series  of  statutes  prescribing 
the  conditions  under  which  women  and  children  and  even  adult 
men  may  labor;  the  quality  and  even  the  kind  of  food  and 
drink  which  they  may  consume;  the  forms  in  which  business 
enterprises  may  be  organized  and  the  subsequent  manner  in 
which  they  may  be  conducted ;  nay,  even  the  precise  form  in 
which  their  accounts  shall  be  kept.  Thus  the  problem  of  de- 
termining which  branch  of  the  government  shall  be  supreme  in 
matters  of  this  sort  is  one  which  is  vital  to  the  stability  of  our 
institutions,  but  also,  be  it  observed,  to  their  capacity  for  prog- 
ress. That,  within  the  narrow  domain  of  regulation  of  railway 
rates,  some  modification  of  present  judicial  opinion  is  necessary 
if  such  progress  —  defining  progress  in  the  narrow  sense  of 
change  conformable  to  the  popular  will  —  is  to  ensue,  cannot 
reasonably  be  doubted.  In  any  event,  the  matter  is  one  open 
to  discussion,  and  of  such  paramount  importance  that  it  cannot 
long  be  overlooked  or  postponed.  Of  course  for  the  moment 
the  courts  stand  as  the  natural  champions  of  individual  and 

1  P.  010,  infra. 
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property  rights,  but  it  should  never  be  forgotten  that  in  truly 
democratic  countries  the  judges  are  chosen  by  the  people 
directly  or  through  the  medium  of  a  selected  executive,  so  that 
this  condition  is  not  necessarily  an  enduring  one.  The  popular 
will  when  persistently  bent  upon  a  definite  goal  is  bound  to  pre- 
vail in  the  end.  In  the  best  interests  of  conservatism,  therefore, 
the  safest  course  for  the  judiciary  will  be  not  flatly  to  dam  the 
course  of  public  opinion  when  once  clearly  defined,  lest  a  flood 
sweeping  all  before  it  result.  That  happened  in  the  case  of  our 
Civil  War.  The  true  function  of  the  courts  should  be  to  hold 
back  the  impending  waters  until  the  issue  is  clear,  and  thence- 
forth to  so  shape  or  divert  the  current  of  affairs  that  both  the 
individual  and  the  public  welfare  may  interact  upon  one  another 
to  the  good  of  both.  Reverting  to  the  specific  matter  of  regula- 
tion of  railway  rates,  one  cannot  doubt  that  some  such  compro- 
mise will  be  the  final  outcome. 

European  conditions  and  experience  in  railroad  matters,  de- 
scribed in  the  final  division  of  these  reprints,  have  until  recently 
received  little  attention  in  the  United  States.  Our  problems 
were  unique  in  themselves ;  and  in  so  vast  an  area  rail  trans- 
portation was  from  the  outset  so  vital  to  extended  existence 
that  the  United  States  has  been  rather  a  pioneer  than  an  imi- 
tator of  Europe  in  all  matters  pertaining  to  construction  and 
operation.  But  now  that  affaire  are  entering  upon  another 
stage  of  development,  what  with  governmental  regulation  and 
the  increasing  density  of  population,  it  appeare  that  much  val- 
uable information  may  be  gleaned  from  European  experience. 
At  the  present  time  this  is  peculiarly  true  of  the  British  Isles, 
where  the  economic  condition  of  private  ownership  and  operation 
prevails  as  in  the  United  States.  On  the  other  hand,  owing  to 
its  minute  area,  with  omnipresent  water  carriage  by  sea,  the 
problems  imposed  by  British  geographical  conditions  are  less 
instructive  perhaps  than  those  upon  the  Continent,  especially  in 
Germany  and  France. 

With  private  ownership  and  operation  of  railways,  the  British 
government  has  had  an  extended  experience  in  regulation  by 
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governmental  authority.  The  last  fruits  of  this  are  set  forth  in 
detail,  in  our  chapter  upon  "  The  English  Railway  and  Canal 
Commission."^  The  problem,  however,  is  simpler  than  ours,  by 
reason  of  the  fact  that  all  control  flows  from  one  source,  not 
being  divided  as  in  the  United  States  between  a  Federal  Congress 
and  administrative  Commission  and  a  host  of  entirely  inde- 
pendent state  legislatures  and  commissions.  Moreover,  in  the 
British  Isles,  it  should  be  noted,  the  diflBcult  questions  of 
authority  raised  by  the  presence  of  a  Constitution  do  not  come 
into  play.  Parliament  is  supreme  in  legislative  matters;  its 
woixi  is  law.  The  will  of  the  people  may  be  expressed  statutorily, 
at  any  time,  regardless  alike  of  legislative  and  judicial  precedent. 
Protection  for  vested  interests  lies  in  a  restricted  suffrage 
together  with  the  innate  conservatism  and  sense  of  fair  play 
of  the  British  people.  Thus  freed  from  judicial  trammels,  it  is 
of  interest  to  observe  what  has  been  accomplished  in  the  line  of 
regulation.  Among  the  peculiarities  of  the  situation  one  notes 
the  entire  absence  of  our  great  evil  of  personal  discrimination 
and  rebating ;  ^  and  especially  that  much  of  the  activity  of  the 
Railway  and  Canal  Commission  is  analogous  rather  to  the  work 
of  some  of  the  best  of  our  state  commissions,  Massachusetts 
and  Wisconsin  for  example,  than  of  the  Federal  Interstate 
Commerce  Commission.  Pooling,  likewise,  and  contracts  pro- 
viding for  division  of  the  field,  permitting  of  an  avoidance  of 
the  evils  of  excessive  competition  are  allowed,  not  forbidden  as 
in  the  United  States.  The  busmess  consists  to  a  far  greater 
degree  of  small  or  retail  shipments.  The  problems  of  classifica- 
tion arising  from  widely  different  climatic,  industrial,  and  social 
conditions  do  not  complicate  matters.  But,  on  the  other  hand, 
the  radical  step  has  been  taken  of  detailed  prescription  by  law 
both  of  freight  rates  and  classification.  The  Dominion  of  Canada 
in  1903  has  proceeded  even  farther  in  this  direction,  its  law 
upon  the  subject  being  based  upon  the  Report  upon  Railway 
Rate  Grievances  of  1902,  drawn  up  by  Professor  S.  J.  McLean, 
author  of  our  chapter  upon  the   English  Commission.     The 
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Canadian  Board  of  Railway  Commissionei's  combines  all  llje 
powei^  of  the  English  Cdinmissinn  with  those  vested  in  tlie 
British  Board  of  Trade.  There  is  conferred  a  coneentration  of 
power  over  rates,  both  in  England  and  Caiiiida,  beside  which 
even  our  amended  law  of  1906  appeara  jude  and  colorless. 
Altogether  the  British  experience  is  highly  suggestive  in  all 
that  concems  government  regnkitiun. 

Government  ownership  of  railroads  is  so  obviously  a  I'emote 
possibility  in  the  United  States,  so  long  as  administrative  regu- 
lation is  effectively  applied,  that  the  experience  of  (lerniany 
in  this  field  \vould  seem  to  be  unimportant.  And  yel,  having 
due  regartl  to  her  superb  administrative  system,  and  to  her 
peculiar  industrial  problems,  the  service  is  so  admirably  adapted 
to  her  needs  that  it  amply  repays  close  investigatioiK  From 
the  point  of  view  of  public  finance  alone,  the  Prussian  achieve- 
ment of  government  ownership  is  extraordinary.  In  1882,  with 
a  gross  income  of  about  ?pl  09,000,000,  a  clear  surplus  al>ove 
expenses  and  interest  on  debt  of  slightly  more  than  !?1 0,000,000 
resulted.  This  net  profit  has  steadily  risen*  'ten  years  later 
it  was  about  *25,000,000;  and  in  1900  it  had  increased  to 
9,000,000.  In  1905,  with  a  gross  income  of  tijipruximately 
05,000,000  (1,621,000,000  marks)  expenses  absorbed  about 
•250,000.000,  and  interest  charges  about  *28,000,000,  leaving 
a  net  protit  on  the  investment  of  moie  than  *12t5,0OO,OOO 
(503,000,000  marks).  A  return  of  scjmething  like  five  and  one- 
half  per  cent  on  the  capital  investment  is  indeed  a  notable  result 
in  government  finance.  This  has  been  made  possible  because 
of  two  unique  conditions;  the  wonderful  industrial  growth  of 
Germany  in  the  last  two  decades,  and  tiie  high  slandai  d  botli  of 
technical  education  and  of  the  personnel  of  the  government 
service.  The  railway  net  comprises  only  abcait  one  seventh  of 
the  mileage  of  our  American  roads,  all  operated  in  a  densely 
populated  country  with  high-grade  traffic.  No  reasonable  con- 
clusion can  be  drawn  from  these  results  as  to  the  advantnges  of 
government  ownership  in  a  vast,  sparsel}'  settled  region  like  the 
United  States.  But  w^e  can  learn  much  from  certain  featui^es 
of  the  management  of  these  German  railroads,  as  set  forth  in 
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our  chapter  on  the  subject.^  One  of  the  most  admirable  features 
is  the  system  of  advisory  councils,  composed  jointly  of  traffic 
officials  and  of  prominent  representatives  of  shippers.  Extended 
deliberation  upon  every  adjustment  of  rates  ensues ;  all  possible 
complications  are  considered,  with  reference  to  export  trade, 
fiscal  receipts,  economy  in  operation,  territorial  competition, 
and  the  like.  Observation  in  the  field  strengthens  the  conclusion 
that  a  degree  of  peace  and  cooperation  between  the  railroads 
and  the  shipping  public,  far  better  than  that  which  prevails 
to-day  in  the  United  States,  has  followed  as  a  result.  The 
avoidance  of  economic  wastes,  such  as  are  described  in  our 
chapter  on  the  subject,  are  also  strongly  in  contrast  with  our 
American  practices.  It  is  my  conviction,  all  things  considered, 
that  our  American  transportation  system  is  the  best  in  the 
world.  All  the  more  reason  why  we  should  open  our  eyes  to 
the  excellences  of  the  railroad  systems  of  foreign  countries. 

WILLIAM  Z.  RIPLEY 
Harvard  University 
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A  CHAPTER  OF  ERIE^ 

THE  history  of  the  Erie  Railway  has  been  a  checkered  one. 
Chartered  in  1832,^and  organized  in  1833,  the  cost  of  its 
construction  was  then  estimated  at  three  millions  of  dollars,  of 
which  but  one  million  was  subscribed.  By  the  time  the  first 
report  was  made  the  estimated  cost  had  increased  to  six  millions, 
and  the  work  of  construction  was  actually  begun  on  the  strength 
of  stock  subscriptions  of  a  million  and  a  half,  and  a  loan  of 
three  millions  from  the  State.  In  1842  the  estimated  cost 
had  increased  to  twelve  millions  and  a  half,  and  both  means  in 
hand  and  credit  were  wholly  exhausted.  Subscription  books 
were  opened,  but  no  names  were  entered  in  them ;  the  city  of 
New  York  was  applied  to,  and  refused  a  loan  of  its  credit; 
again  the  legislature  was  besieged,  but  the  aid  from  this  quarter 
was  now  hampered  with  inadmissible  conditions ;  accordingly 
work  was  suspended,  and  the  property  of  the  insolvent  corpora- 
tion passed  into  the  hands  of  assignees.  In  1845  the  State  came 
again  to  the  rescue ;  it  surrendered  all  claim  to  the  three  millions 
it  had  already  lent  to  the  company;  and  one  half  of  their  old 
subscriptions  having  been  given  up  by  the  stockholders,  and  a 
new  subscription  of  three  millions  raised,  the  whole  property 
of  the  road  was  mortgaged  for  three  millions  more.  At  last, 
in  1861,  eighteen  years  after  its  commencement,  the  road  was 
opened  from  Lake  Erie  to  tide  water.  Its  financial  troubles 
had,  however,  as  yet  only  begun,  for  in  1859  it  could  not  meet 
the  interest  on  its  mortgages,  and  passed  into  the  hands  of  a 

>  Fnmi  Chapters  of  Erie  and  Other  Essays,  by  (Hons.)  Charles  Francis  Adams 
mod  Heniy  Adamt,  New  York,  1886.    By  permission.    The  historical  setting  of 
I  1b  mtntk  in  Hipley's  Railroads,  both  in  the  volume  on  Rates  (p.  16) 
ii  **ring,  etc.). 
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receiver.  .-'Ift,  1861  an  arrangement  of  interests  was  effected, 
and  a  .ii^  ^company  was  organized.  The  next  year  the  old 
Ne'w  York  &  Erie  Railroad  Company  disappeared  under  a  fore- 
.ctosure  of  the  fifth  mortgage,  and  the  present  Erie  Railway 
;^!bmpany  rose  from  its  ashes.  Meanwhile  the  original  estimate 
"of  three  millions  had  developed  into  an  actual  outlay  of  fifty 
millions ;  the  470  miles  of  track  opened  in  1842  had  expanded 
into  773  miles  in  1868 ;  and  the  revenue,  which  the  projectors 
had  "  confidently"  estimated  at  something  less  than  two  millions 
in  1833,  amounted  to  over  five  millions  when  the  road  passed 
into  the  hands  of  a  receiver  in  1859,  and  in  1865  reached  the 
enormous  sum  of  sixteen  millions  and  a  half. 

•  ••«*••« 

The  series  of  events  in  the  Erie  history  which  culminated  in 
the  struggle  about  to  be  narmted  may  be  said  to  have  had  its 
origin  some  seventeen  or  eighteen  years  before,  when  Mr.  Daniel 
Drew  first  made  his  appearance  in  the  Board  of  Directors,  where 
he  remained  down  to  the  year  1868,  generally  holding  also  the 
office  of  treasurer  of  the  corporation.  Mr.  Drew  is  what  is 
known  as  a  self-made  man.  Born  in  the  year  1797,  as  a  boy 
he  drove  cattle  down  from  his  native  town  of  Carmel,  in  Put- 
nam County,  to  the  market  of  New  York  City,  and,  subse- 
quently, was  for  years  proprietor  of  the  Bull's  Head  Tavern. 
Like  his  contemporary,  and  ally  or  opponent,  —  as  the  case  might 
be,  Cornelius  Vanderbilt,  he  built  up  his  fortunes  in  the  steam- 
boat interest,  and  subsequently  extended  his  operations  over  the 
rapidly  developing  railroad  system.  Shrewd,  unscrupulous,  and 
very  illiterate, — a  strange  combination  of  superstition  and  faith- 
lessness, of  daring  and  timidity,  —  often  good-natured  and  some- 
times generous,  —  he  ever  regarded  his  fiduciary  position  of 
director  in  a  railroad  as  a  means  of  manipulating  its  stock  for 
his  own  advantage.  For  years  he  had  been  the  leading  bear  of 
Wall  Street,  and  his  favorite  haunts  were  tlie  secret  recesses  of 
Erie.  As  treasurer  of  that  corporation,  he  had,  in  its  frequently 
recurring  hours  of  need,  advanced  it  sums  which  it  could  not 
have  obtained  elsewhere,  and  the  obtaining  of  which  was  a 
necessity.    He  had  been  at  once  a  good  friend  of  the  road  and 
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enemy  it  had  iis  >'et  known.  His  management  of  bis 
favorite  stuck  had  been  cunning  and  renmdite,  and  his  ways 
inscrutable*  Those  who  sought  to  foHow  him  and  those  who 
sought  to  oppose  him*  alike  found  food  for  nad  reflection;  until 
at  htst  he  won  for  himself  the  expressive  sohrvptet  of  the  Specu- 
lative Director*  Sometimes,  though  rarely,  he  suffered  greatly 
in  the  complications  of  Wall  Street ;  more  frequently  he  inflicted 
severe  damage  upon  others.  On  the  whole,  however,  his  for-  : 
tunes  had  gi^eatly  prospered,  and  the  outbreak  of  the  Erie  war  I 
found  him  tlie  actual  imssessor  of  some  millions,  and  the  reputed 
pos«*essor  of  many  more. 

In  the  spring  of  18*36  i^Ir.  Djcw's  manipulations  of  Erie  cul- 
minated in  an  operation  wliit^h  was  at  the  time  regarded  as  a 
masteipiece ;  subsequent  experience  has,  however,  so  improved 
upon  it  that  it  is  now  looked  upon  as  an  ordinary  and  inartistic 
piece  of  what  is  called  ^^  milrc^ad  financiering,''  a  class  of  opera- 
tioua  fonuerly  known  by  a  more  opprobrious  rjame,  Tlie  stock 
of  the  road  was  then  selling  at  alxmt  95,  and  the  corporation 
was,  as  usual,  in  debt,  tmd  in  pressing  need  of  money.  As 
usual,  also,  it  resorted  to  its  treasurer,  Mr.  Drew  stood  ready 
to  make  the  desired  advances  —  upon  security.  Some  twenty- 
eiglit  thousand  sliares  of  its  own  atithorized  stock,  which  had 
never  l)een  issued,  were  at  ilie  time  in  the  hiiiuls  of  the  com- 
pany, which  also  claimed,  uiuler  the  statutes  of  New  York,  the 
right  of  mising  money  by  the  issue  of  bonds,  convertible,  at  the 
option  of  the  holder,  into  stock.  The  twenty*eight  thtmsand' 
uniASued  sliares,  and  Ixmds  for  three  millions  of  dollars,  con* 
vertihle  into  stock,  were  placed  by  the  company  in  the  hands  I 
of  it8  treasurer,  as  security  for  a  cash  loan  of  **?3, 5 00,000, . 
Tlie  negotiation  had  been  quietly  effected,  and  Mr,  Drew's 
campaign  now  opened.  Once  more  he  waa  short  of  Erie. 
While  Erie  was  Imoyant,  — while  it  steacHly  approximated  to 
par, —  w^hile  speculation  was  rampant,  and  that  outside  public, 
the  delight  and  the  prey  of  Wall  Street,  was  gradually  dra^n 
in  by  the  fascination  of  amassing  wealth  without  labor, — 
qaietly  and  stealthily,  through  his  agents  and  brokers,  the 
gmYe^  desponding  operator  waa  daily  concluding  his  contracts 
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for  the  future  delivery  of  stock  at  current  prices.  At  last  the 
hour  had  come.  Erie  was  rising,  Erie  was  scarce,  the  great  bear 
had  many  contracts  to  fuliill,  and  where  was  he  to  find  the 
stock?  His  victims  were  not  kept  long  in  suspense.  Mr. 
Treasurer  Drew  laid  his  hands  upon  his  collateral.  In  an 
instant  the  bonds  for  three  millions  were  converted  into  an 
equivalent  amount  of  capital  stock,  and  fifty-eight  thousand! 
shares,  dumped,  as  it  were,  by  the  cartload  in  Broad  Street^ 
made  Erie  as  plenty  as  even  Drew  could  desire.  Before  the 
astonished  bulls  could  rally  their  faculties,  the  quotations  had 
fallen  from  95  to  50,  and  they  realized  that  they  were  hope- 
lessly entrapped. 

The  whole  transaction,  of  course,  was  in  no  respect  more 
creditable  than  any  result^  supposed  to  be  one  of  chance  or 
skill,  which,  in  fact,  is  made  to  depend  upon  the  sorting  of 
a  pack  of  cards,  the  dosing  of  a  race  horse,  or  the  selling  out 
of  his  powers  by  a  *^  walkist."  But  the  gambler,  the  patron  of 
the  turf,  or  the  pedestrian  represents,  as  a  rule,  himself  alone, 
and  his  character  is  genemlly  so  well  undenstood  as  to  be  a 
warning  to  all  the  world.  The  case  of  the  treasurer  of  a  great 
corporation  is  different.  He  occupies  a  fiduciary  position.  He 
is  a  trustee,  —  a  guardian.  Vast  interests  are  confided  to  his 
care ;  every  shareholder  of  the  corporation  is  his  ward ;  if  it 
is  a  railroad,  the  community  itself  is  his  cestui  que  trust  But 
passing  events,  accumulating  more  thickly  with  every  year, 
have  thoroughly  coiTupted  the  public  morals  on  this  subject. 
A  directorship  in  certain  great  corporations  has  come  to  be 
regarded  as  a  situation  in  which  to  make  a  fortune,  the  pos- 
session of  which  is  no  longer  dishonorable.  The  method  of 
accumulation  is  both  simple  and  safe.  It  consists  in  giving 
contracts  as  a  trustee  to  one's  self  as  an  individual,  or  in  specu- 
lating in  the  property  of  one's  cestui  que  trusty  or  in  using  the 
funds  confided  to  one's  charge,  as  treasurer  or  otherwise,  to. 
gamble  with  the  real  owners  of  those  funds  for  their  own  prop- 
erty, and  that  with  cards  packed  in  advance.  The  wards  them-, 
selves  expect  their  guardians  to  throw  the  dice  against  them 
for  their  own  property,  and  are  surprised,  as  well  as  gratifiedi 
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if  the  dice  are  not  loaded.  These  proceedings,  too,  are  looked 
upon  as  hardly  reprehensible,  yet  they  strike  at  the  very  foun- 
dation of  existing  society.  The  theory  of  representation,  whether 
in  politics  or  in  business,  is  of  the  essence  of  modem  develop- 
ment. Our  whole  system  rests  upon  the  sanctity  of  the  fidu- 
ciary relations.  Whoever  betrays  them,  a  director  of  a  railroad 
no  less  than  a  member  of  Congress  or  the  trustee  of  an  orphans' 
asylum,  is  the  common  enemy  of  every  man,  woman  and  child 
who  lives  under  representative  government.  The  unscrupulous 
director  is  far  less  entitled  to  mercy  than  the  ordinary  gambler, 
combining  as  he  does  the  character  of  the  traitor  with  the  acts 
of  the  thief. 

No  acute  moral  sensibility  on  this  point,  however,  has  for 
some  years  troubled  Wall  Street,  nor,  indeed,  the  country  at 
large.  As  a  result  of  the  transaction  of  1866,  Mr.  Drew  was 
looked  upon  as  having  effected  a  surprisingly  clever  operation, 
and  he  retired  from  the  field  hated,  feared,  wealthy,  and  admired. 
This  episode  of  Wall  Street  history  took  its  place  as  a  brilliant 
success  beside  the  famous  Prairie  du  Chien  and  Harlem  "cor- 
ners," and,  but  for  subsequent  events,  would  soon  have  been 
forgotten.  Its  close  connection,  however,  with  more  important 
though  later  incidents  of  Erie  history  seems  likely  to  preserve 
its  memory  fresh.  Great  events  were  impending;  a  new  man 
was  looming  up  in  the  railroad  world,  introducing  novel  ideas 
and  principles,  and  it  could  hardly  be  that  the  new  and  old 
would  not  come  in  conflict.  Cornelius  Vanderbilt,  commonly 
known  as  Commodore  Vanderbilt,  was  now  developing  his  theory 
of  the  management  of  railroads. 

Bom  in  the  year  1794,  Vanderbilt  was  a  somewhat  older 
man  than  Drew.  There  are  several  points  of  resemblance  in 
the  early  lives  of  the  two  men,  and  many  points  of  curious 
contrast  in  their  characters.  Vanderbilt,  like  Drew,  was  bom 
in  very  humble  circumstances  in  the  State  of  New  York,  and 
like  him  also  received  little  education.  He  began  life  by  ferry- 
ing passengers  and  produce  from  Staten  Island  to  New  York 
City.  Subsequently,  he  too  laid  the  foundation  of  his  great 
fortane  in  the  growing  steamboat  navigation,  and  likewise,  in 
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due  course  of  time,  transferred  himself  to  the  railroad  interest. 
When  at  last,  in  1868,  the  two  came  into  collision  as  repre- 
sentatives of  the  old  system  of  railroad  management  and  of  the 
new,  they  were  each  threescore  and  ten  years  of  age,  and  had 
both  been  successful  in  the  accumulation  of  millions,  —  Van- 
derbilt  even  more  so  than  Drew.  They  were  probably  equally 
unscrupulous  and  equally  selfish ;  but,  while  the  cast  of  Drew's 
mind  was  somber  and  bearish,  Vanderbilt  was  gay  and  buoyant 
of  temperament,  little  given  to  thoughts  other  than  of  this 
world,  a  lover  of  horses  and  of  the  good  things  of  life.  The 
first  affects  prayer  meetings,  and  the  last  is  a  devotee  of  whist 
Drew,  in  Wall  Street,  is  by  temperament  a  bear,  while  Vander- 
bilt could  hardly  be  other  than  a  bull.  Vanderbilt  must  be 
allowed  to  be  by  far  the  superior  man  of  the  two.  Drew  is 
astute  and  full  of  resources,  and  at  all  times  a  dangerous  oppo- 
nent ;  but  Vanderbilt  takes  larger,  more  comprehensive  views, 
and  his  mind  has  a  vigorous  grasp  which  that  of  Drew  seems 
to  want. 

Two  great  lines  of  railway  traverse  the  State  of  New  York 
and  connect  it  with  the  West,  —  the  Erie  and  the  New  York 
Central.  The  latter  communicates  with  the  city  by  a  great 
river  and  by  two  railroads.  To  get  these  two  roads  —  the  Har- 
lem and  the  Hudson  River  —  under  his  own  absolute  control, 
and  then,  so  far  as  the  connection  with  the  Central  was  con- 
cerned, to  abolish  the  river,  was  Vanderbilt's  immediate  object. 
First  making  himself  master  of  the  Harlem  road,  he  there 
learned  his  early  lessons  in  railroad  management,  and  picked 
up  a  fortune  by  the  way.  A  few  yeai*s  ago  Harlem  had  no 
value.  As  late  as  1860  it  sold  for  eight  or  nine  dollars  per 
share;  and  in  January,  1863,  when  Vanderbilt  had  got  the 
control,  it  had  risen  only  to  30.  By  July  of  that  year  it  stood 
at  92,  and  in  August  wa«  suddenly  raised  by  a  '* comer"  to 
179.  The  next  year  witnessed  a  similar  opemtion.  The  stock 
which  sold  in  January  at  less  than  90  was  settled  for  in 
June  in  the  neighborhood  of  285.  On  one  of  these  occasions 
Mr.  Drew  is  reported  to  have  contributed  a  sum  approaching 
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half  a  million  to  his  rival's  wealth.  More  recently  the  stock 
had  been  floated  at  about  130,  It  was  in  the  successful  con- 
duct of  this  fli-st  experiment  that  Vanderbilt  showed  his  vei*y 
nmuife^t  super  ion  ty  over  previouH  railroad  managers.  The 
Harlem  was,  after  all,  only  a  competing  line,  and  competition 
was  proverbially  tlie  rook  ahead  in  all  nulroiul  enterprise.  The 
success  of  Vanderbilt  w  ith  the  Harlem  depended  upon  his  get- 
ting lid  of  tlie  competition  of  the  Hudt^on  River  Railroad.  An 
ordinaiy  manager  would  have  resorted  to  contracts,  wLtch  ai-e 
never  carried  out,  or  to  opposition,  w^iich  is  apt  to  be  ruinous. 
A^anderbilt,  on  the  contrary,  put  an  end  to  competition  by  buy- 
ing lip  the  competing  line.  Tliis  lie  did  at  alM»ut  par,  and,  in 
due  coui-se  of  time,  the  stock  was  sent  up  to  180,  Thus  his 
plans  had  developed  by  another  step,  while  through  a  judicious 
eouree  of  financiering  and  watering  and  dividing,  a  new  fortune 
bad  been  secured  by  him.  By  this  time  Vanderbilt^s  reputation 
as  a  railroad  manager  —  as  one  who  earned  dividends,  created 
stock,  and  invented  wealth  —  had  Income  very  great,  and  the 
managers  of  the  Central  brought  that  road  to  him,  and  asked  him 
to  do  with  it  as  he  had  done  with  the  Harlem  and  Hudson  River. 
He  accepted  the  prutTered  charge,  and  now%  probably,  the  possi- 
bilities of  his  position  and  the  magnitude  of  the  prize  within  his 
grasp  at  last  dawned  on  his  mind.  Ijiconsciously  to  himself, 
working  more  w^isely  tiian  he  kn<nv,  he  had  developed  to  its 
logical  conclusion  one  potent  element  of  modem  civilization. 


The  New  York  Central  passed  into  VanderbiU's  hands  in 
the  winter  of  18G0-l]7,  and  he  marked  the  Erie  for  his  own  in 
the  succeeding  autumn.  As  the  annual  meeting  of  the  corpora- 
lion  approached,  three  parties  w^ere  found  in  tlie  field  contend- 
ing for  control  of  the  i  oad.  ( >ne  i>arty  was  represented  by  Drew, 
id  might  he  called  the  party  in  possession,  that  %vhich  had 
ruled  the  Ejie,  and  made  it  what  it  was, — the  Scarlet 
Woman  of  Wall  Street.  Next  came  Vanderbilt,  flushed  with 
_  ;ce6S,  and  bent  upon  fully  gratifj^ng  his  great  instinct  for 
iJeveloping  imperialism  in  corporate  life.  Lastly,  a  faction  made 
it«  appearance  composed  of  some  shrewd  and  ambitious  Wall 
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Street  operators  and  of  certain  persons  from  Boston,  who  sus- 
tained for  the  occasion  the  novel  character  of  railroad  reformers. 
This  party,  it  is  needless  to  say,  was  as  unscrupulous,  and,  as 
the  result  proved,  as  able  as  either  of  the  others ;  it  represented 
nothing  but  a  raid  made  upon  the  Erie  treasury  in  the  interest 
of  a  thoroughly  bankrupt  New  England  corporation,  of  which 
its  members  had  the  control.  The  history  of  Jthis  corporation, 
known  as  the  Boston,  Hartford  &  Erie  Railroad,  —  a  projected 
feeder  and  connection  of  the  Erie,  —  would  be  one  curious  to 
read,  though  very  difficult  to  write.  Its  name  was  synonymous 
with  bankruptcy,  litigation,  fraud,  and  failure.  If  the  Erie  was 
of  doubtful  repute  in  Widl  Street,  the  Boston,  Hartford  &  Erie 
had  long  been  of  worse  than  doubtful  repute  in  State  Street. 
Of  late  years,  under  able  and  persevering,  if  not  scrupulous 
management,  the  bankrupt,  moribund  company  had  been  slowly 
struggling  into  new  life,  and  in  the  spring  of  1867  it  had 
obtained,  under  certain  conditions,  from  the  Commonwealth  of 
Massachusetts,  a  subsidy  in  aid  of  the  construction  of  its  road. 
One  of  the  conditions  imposed  obliged  the  corporation  to  raise 
a  sum  from  other  sources  still  larger  than  that  granted  by  the 
State.  Accordingly,  those  having  the  line  in  charge  looked 
abroad  for  a  victim,  and  fixed  their  eyes  upon  the  Erie. 

As  the  election  day  drew  near,  Erie  was  of  course  for  sale. 
A  controlling  interest  of  stockholders  stood  ready  to  sell  their 
proxies,  with  entire  impartiality,  to  any  of  the  three  contending 
parties,  or  to  any  man  who  wpuld  pay  the  market  price  for 
them.  Nay,  more,  the  attorney  of  one  of  the  contending  parties, 
as  it  afterwards  appeared,  after  an  ineffectual  effort  to  extort 
blackmail,  actually  sold  the  proxies  of  his  principal  to  another 
of  the  contestants,  and  his  doing  so  seemed  to  excite  mirth 
rather  than  surprise.  Meanwhile  the  representatives  of  the 
Eastern  interest  played  their  part  to  admiration.  Taking  ad- 
vantage of  some  Wall  Street  complications  just  then  existing 
between  Vanderbilt  and  Drew,  they  induced  the  former  to 
ally  himself  with  them,  and  the  latter  saw  that  his  defeat  was 
inevitable.  Even  at  this  time  the  Vanderbilt  party  contemplated 
having  recourse,  if  necessaiy,  to  the  courts,  and  a  petition  for 
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an  injunction  had  been  prepared,  setting  forth  the  details  of 
the  "  comer  "  of  1866.  On  the  Sunday  preceding  the  election 
Drew,  in  view  of  his  impending  defeat,  called  upon  Vanderbilt. 
That  gentleman,  thereupon,  very  amicably  read  to  him  the  legal 
documents  prepared  for  his  benefit ;  whereupon  the  ready  treas- 
urer at  once  turned  about,  and,  having  hitherto  been  hampering 
the  Commodore  by  his  bear  operations,  he  now  agreed  to  join 
hands  with  him  in  giving  to  the  market  a  strong  upward  tend- 
ency. Meanwhile  the  other  parties  to  the  contest  were  not 
idle.  At  the  same  house,  at  a  later  hour  in  the  day,  Vanderbilt 
explained  to  the  Eastern  adventurers  his  new  plan  of  opera- 
tions, which  included  the  continuance  of  Drew  in  his  director- 
ship. These  gentlemen  were  puzzled,  not  to  say  confounded, 
by  this  sudden  change  of  front.  An  explanation  was  demanded, 
some  plain  language  followed,  and  the  parties  separated,  leaving 
everything  unsettled ;  but  only  to  meet  again  at  a  later  hour  at 
the  house  of  Drew.  There  Vanderbilt  brought  the  new  men  to 
terms  by  proposing  to  Drew  a  bold  coup  de  main^  calculated  to 
throw  them  entirely  out  of  the  direction.  Before  the  parties 
separated  that  night  a  written  agreement  had  been  entered 
into,  providing  that,  to  save  appearances,  the  new  board  should 
be  elected  without  Drew,  but  that  immediately  thereafter  a 
vacancy  should  be  created,  and  Drew  chosen  to  fill  it.  He  was 
therefore  to  go  in  as  one  of  two  diiectors  in  the  Vanderbilt 
interest,  that  gentleman's  nephew,  Mr.  Work,  being  the  other. 

This  programme  was  faithfully  carried  out,  and  on  the  2d  of 
October  Wall  Street  was  at  once  astonished,  by  the  news  of 
the  defeat  of  the  notorious  leader  of  the  bears,  and  bewildered 
by  the  immediate  resignation  of  a  member  of  the  new  board  and 
the  election  of  Drew  in  his  place.  Apparently  he  had  given  in 
his  submission,  the  one  obstacle  to  success  was  removed,  and 
the  ever-victorious  Commodore  had  now  but  to  close  his  fin- 
gers on  Ifis  new  prize.  Virtual  consolidation  on  the  Vanderbilt 
interest  seemed  a  foregone  conclusion. 

***»»»»»  ^^ 

The  real  conflict  was  now  impending.    Commodore  Vander-     \ 
bilt  stretched  out  his   hand   to  grasp   Erie.    Erie  was  to  be 
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isolated  and  shut  up  within  the  limits  of  New  York ;  it  was  to 
be  given  over,  bound  hand  and  foot,  to  the  lord  of  the  Central. 
To  perfect  this  programme,  the  representatives  of  all  the  com- 
peting lines  met,  and  a  proposition  was  submitted  to  the  Erie 
party  looking  to  a  practical  consolidation  on  certain  terms  of 
the  Pennsylvania  Central,  the  Erie,  and  the  New  York  Central, 
and  a  division  among  the  contracting  parties  of  all  the  earnings 
from  the  New  York  City  travel.  A  new  illustration  was  thus 
to  be  afforded,  at  the  expense  of  the  trade  and  travel  to  and 
from  the  heart  of  a  continent,  of  George  Stephenson's  famous 
aphorism,  that  where  combination'  is  possible  competition  is 
impossible.  Tlie  Erie  party,  however,  represented  that  their 
road  earned  more  than  half  of  the  fund  of  which  they  were 
to  receive  only  one  third.  They  remonstrated  and  proposed 
modifications,  but  their  opponents  were  inexomble.  The  terms 
were  too  hard ;  the  conference  led  to  no  result ;  a  ruinous  com- 
petition seemed  impending  as  the  alternative  to  a  fierce  war  of 
doubtful  issue.  Both  parties  now  retired  to  their  camps,  and 
mustered  their  forces  in  preparation  for  the  first  overt  act  of 
hostility.    They  had  not  long  to  wait. 

The  first  open  hostilities  took  place  on  the  17th  of  February. 
For  some  time  Wall  Street  had  been  agitated  with  forebodings 
of  the  coming  liostilities,  but  not  until  that  day  was  recourse  had 
to  the  courts.  Vanderbilt  had  two  ends  in  view  when  he  sought 
to  avail  himself  of  the  processes  of  law.  In  the  first  place,  Drew's 
long  connection  with  Erie,  and  especially  the  unsettled  transac- 
tions arising  out  of  the  famous  corner  of  1866,  afforded  admirable 
ground  for  annoying  offensive  operations  ;  and,  in  the  second 
place,  these  very  proceedings,  by  throwing  his  opponent  on  the 
defensive,  afforded  an  excellent  cover  for  Vanderbilt's  own  trans- 
actions in  Wall  Street.  It  was  essential  to  Ids  success  to  corner 
Drew,  but  to  corner  Drew  at  all  was  not  easy,  and  to  corner  him 
in  Erie  was  difficult  indeed.  Very  recent  experiences,  of  which 
Vanderbilt  was  fully  informed,  no  less  than  the  memories  of 
1866,  had  fully  warned  the  public  how  manifold  and  ingen- 
ious were  the  expedients  through  which  the  coming  treasurer 
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furnished  himself  with  Erie,  when  the  exigencies  of  his  position 
denjanded  fresh  suppliers.  It  woij,  therefore,  very  necessary  fur 
Vanderbilt  that  he  should,  while  buying  Erie  with  one  hand 
in  Wall  Street,  with  die  otlier  close,  so  far  as  he  could,  that 
apparently  inexhaustible  spring  from  which  such  generous  sup- 
plies of  new  stock  were  w^oiit  to  flow.  Accordingly,  on  the  17th 
of  February,  Mr.  Frauk  W^ork,  the  only  remaining  representiitive 
of  the  Vanderbilt  fuctiuu  in  tlie  Erie  direction,  accompuiiieil  by 
Mr.  Vanderbilt's  attorneys,  Messrs*  Rapallo  and  Spenser,  made 
his  appeumnce  liefore  Judge  Barnaul,  of  the  Supreme  (^ourt  of 
New^  York,  then  sitting  in  L'hanil>eis,  and  applied  for  an  injunc- 
tion against  Treasurer  Drew  and  his  brother  directors  of  the  Erie 
Railway,  restraining  them  fnun  the  payment  of  interest  or  prin- 
cipal of  the  three  and  a  half  millions  borrowed  of  the  treasurer 
in  18G6,  as  well  as  from  releasing  Dmw  from  any  liability  or 
cause  of  action  tlie  company  might  liave  against  him,  pending 
an  investigation  of  his  acctmnts  as  treasurer  ;  on  the  other  hand. 
Drew  was  to  be  enjoined  from  taking  any  legal  steps  towards 
comimlling  a  settlement.  A  temporary  injunction  was  granted 
in  accordance  with  the  petition,  and  a  further  hearing  was 
assigned  for  the  21st,  'IVo  days  later,  however, — on  the  19th  of 
the  month, — ^Avithout  waiting  for  the  result  of  the  fust  attack, 
^  the  same  attorneys  appeared  again  before  Jndge  Barnaixl,  aiid 
^H  now  in  the  name  of  the  people,  acting  through  the  Attorney- 
^B  GeneraU  petitioned  for  the  removal  from  oflice  of  Treasurer 
^^^^rew*  The  papers  in  the  case  set  fort!i  some  of  the  ditliculties 
^^^rhicb  beset  the  Commodore,  and  exposed  the  existence  of  a  new* 
H  fountain  of  Erie  stock.  It  appeared  that  there  was  a  recently 
H  enacted  statute  of  New  Yurk  which  authorized  any  railroad 
H  company  to  create  and  issue  its  ow^n  stock  in  exchange  for  the 
stock  of  any  other  road  under  lease  to  it.  The  petition  then 
^  al!ege<l  that  Mr,  Drew^  and  certain  of  his  brother  directors,  had 
I  cpiietly  possessed  themselves  of  a  worthless  road  connecting  with 
the  Erie,  and  called  the  Buffalo,  Bradford  &  Pittsburg  Railroad, 
and  liad  then,  fi-s  occasion  and  their  own  exigencies  rt^quired, 
pHKjeeded  tu  supjily  themselves  with  whatever  Erie  stock  they 
wanted,  by  leasing  their  own  road  to  the  road  of  which  they  were 
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directors,  and  then  creating  stock  and  issuing  it  to  themselves, 
in  exchange,  under  the  authority  vested  in  them  by  law.  The 
uncontradicted  history  of  this  transaction,  as  subsequently  set 
forth  on  the  very  doubtful  authority  of  a  leading  Erie  director, 
affords,  indeed,  a  most  happy  illustration  of  brilliant  railroad 
financiering,  whether  true  in  this  case  or  not.  The  road,  it  was 
stated,  cost  the  purchasers,  as  financiers,  some  $250,000 ;  as  pro- 
prietors, they  then  issued  in  its  name  bonds  for  two  million  dol- 
lars, payable  to  one  of  themselves,  who  now  figured  as  trustee. 
This  person,  then,  shifting  his  chaiucter,  drew  up,  as  counsel  for 
both  parties,  a  contract  leasing  this  road  to  the  Erie  Railway  for 
four  hundred  and  ninety-nine  years,  the  Erie  agreeing  to  assume 
the  bonds;  reappearing  in  their  original  character  of  Erie  di- 
rectors, these  gentlemen  then  ratified  the  lease,  and  thereafter  it 
only  remained  for  them  to  relapse  into  the  rSle  of  financiers,  and 
to  divide  the  proceeds.  All  this  was  happily  accomplished,  and 
the  Erie  Railway  lost  and  some  one  gained  $140,000  a  year  by 
the  bargain.  The  skillful  actors  in  this  much  shifting  drama 
probably  proceeded  on  the  familiar  theory  that  exchange  is  no 
robbery ;  and  the  expedient  was  certainly  ingenious. 

It  was  not  until  the  3d  of  March,  however,  that  any  decisive 
action  was  taken  by  Judge  Barnard  on  either  of  the  petitions 
before  him.  Even  then,  that  in  the  name  of  the  Attorney-General 
was  postponed  for  final  hearing  until  the  10th  of  the  month; 
but,  on  the  application  of  Work,  an  injunction  was  issued  restrain- 
ing the  Erie  board  from  any  new  issue  of  capital  stock,  by  con- 
version of  bonds  or  otherwise,  in  addition  to  the  251,058  shares 
appearing  in  the  previous  reports  of  the  road,  and  forbidding  the 
guaranty  by  the  Erie  of  the  bonds  of  any  connecting  line  of  road. 
While  this  last  provision  of  the  order  was  calculated  to  furnish 
food  for  thought  to  the  Boston  party,  matter  for  meditation  was 
supplied  to  Mr.  Drew  by  other  clauses,  "whicli  specially  forbade 
him,  his  agents,  attorneys,  or  brokers,  to  have  any  transactions 
in  Erie,  or  fulfill  any  of  his  contracts  already  entered  into,  until 
he  had  returned  to  the  company  sixty-eight  thousand  shares  of 
capital  stock,  alleged  to  be  the  number  involved  in  the  unsettled 


A  CHAPTER  OF  ERIE  13 

transaction  of  1866,  and  the  more  recent  Buffalo,  Bradford  & 
Pittsburg  exchange.  A  final  hearing  was  fixed  for  the  10th  of 
March  on  both  injunctions. 

Things  certainly  did  not  now  promise  well  for  Treasurer  Drew 
and  the  bear  party.  Vanderbilt  and  the  bulls  seemed  to  arrange 
everything  to  meet  their  own  views  ;  apparently  they  had  but 
to  ask  and  it  was  granted.  If  any  virtue  existed  in  the  processes 
of  law,  if  any  authority  was  wielded  by  a  New  York  court,  it 
now  seemed  as  if  the  veiy  head  of  the  bear  faction  must  needs 
be  converted  into  a  bull  in  his  own  despite,  and  to  his  manifest 
ruin.  He,  in  this  hour  of  his  trial,  was  to  be  forced  by  his 
triumphant  opponent  to  make  Erie  scarce  by  returning  into  its 
treasury  sixty-eight  thousand  shares,  —  one  fourth  of  its  whole 
capital  stock  of  every  description.  So  far  from  manufacturing 
fresh  Erie  and  pouring  it  into  the  street,  he  was  to  be  cornered 
by  a  writ,  and  forced  to  work  his  own  ruin  in  obedience  to  an 
injunction.  Appearances  are,  however,  proverbially  deceptive, 
and  all  depended  on  the  assumption  that  some  vii*tue  did  exist 
in  the  processes  of  law,  and  that  some  authority  was  wielded  by 
a  New  York  court.  In  spite  of  the  threatening  aspect  of  his 
affairs,  it  was  very  evident  that  the  nerves  of  Mr.  Drew  and  his 
associates  were  not  seriously  affected.  Wall  Street  watched  him 
with  curiosity  not  unmingled  with  alarm  ;  for  this  was  a  con- 
flict of  Titans.  Hedged  all  around  with  orders  of  the  court,  sus- 
pended, enjoined,  and  threatened  with  all  manner  of  unheard-of 
processes,  with  Vanderbilt's  wealth  standing  like  a  lion  in  his 
path,  and  all  Wall  Street  ready  to  turn  upon  him  and  rend  him, 
— in  presence  of  all  these  accumulated  terrors  of  the  court  room 
and  of  the  exchange,  the  Speculative  Director  was  not  less  specu- 
lative than  was  his  wont.  He  seemed  rushing  on  destruction. 
Day  after  day  he  pursued  the  same  "  short "  ^  tactics  ;  contract 
after  contract  was  put  out  for  the  future  delivery  of  stock  at 
current  prices,  and  this,  too,  in  the  face  of  a  continually  rising 
market  Evidently  he  did  not  yet  consider  himself  at  the  end 
of  his  resources. 

1  An  operator  is  said  to  be  **  short  ^*  when  he  has  agreed  to  deliver  that  which 
he  baa  not  got.   He  wagers,  in  fact,  on  a  fall. 
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It  was  equally  evident,  however,  that  he  had  not  much  time 
to  lose.  It  was  now  the  3d  of  March,  and  the  anticipated 
"corner"  might  be  looked  for  about  the  10th.  As  usual,  some 
light  skirmishing  took  place  as  a  prelude  to  the  heavy  shock  of 
decisive  battle.  The  Erie  party  very  freely  and  openly  expressed 
a  decided  lack  of  respect,  and  something  approaching  contempt, 
for  the  purity  of  that  particular  fragment  of  the  judicial  ermine 
which  was  supposed  to  adorn  the  person  of  Mr.  Justice  Barnard. 
They  did  not  pretend  to  conceal  their  conviction  that  this  mag- 
istrate was  a  piece  of  the  Vanderbilt  property,  and  they  very 
plainly  announced  their  intention  of  seeking  for  justice  elsewhere. 
With  this  end  in  view  they  betook  themselves  to  their  own  town 
of  Binghamton,  in  the  county  of  Broome,  where  they  duly  pre- 
sented themselves  before  Mr.  Justice  Balcom,  of  the  Supreme 
Court.  The  existing  judicial  system  of  New  York  divides  the 
State  into  eight  distinct  districts,  each  of  which  has  an  inde- 
pendent Supreme  Court  of  four  judges,  elected  by  the  citizens  of 
that  district.  The  first  district  alone  enjoys  five  judges,  the 
fifth  being  the  Judge  Barnard  already  referred  to.  These  local 
judges,  however,  are  clothed  with  certain  equity  powers  in  actions 
commenced  before  them,  which  run  throughout  the  State.  As^ 
one  subject  of  litigation,  therefore,  might  affect  many  individuals 
each  of  whom  might  initiate  legal  proceedings  before  any  of  the 
thirty-three  judges ;  which  judge  again  might  forbid  proceed- 
ings before  any  or  all  of  the  other  judges,  or  issue  a  stay  of  pro- 
ceedings in  suits  already  commenced,  and  then  proceed  to  make 
orders,  to  consolidate  actions,  and  to  issue  process  for  contempt, 
—  it  was  not  improbable  that,  sooner  or  later,  strange  and  dis- 
graceful conflicts  of  authority  would  arise,  and  that  the  law  would 
fall  into  contempt.  Such  a  system  can,  in  fact,  l>e  sustained  only 
so  long  as  coordinate  judges  use  the  delicate  powei*s  of  equity 
with  a  careful  regard  to  private  rights  and  the  dignity  of  the 
law,  and  therefore,  more  than  any  which  has  ever  been  devised, 
it  calls  for  a  high  average  of  learning,  dignity,  and  pereonal 
character  in  the  occupants  of  the  bench.  When,  therefore,  the 
ermine  of  the  judge  is  flung  into  the  kennel  of  party  politics  and 
becomes  a  part  of  the  spoils  of  political  victory ;  when  by  any 
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chance  partisanship,  brutality,  and  corruption  become  the  quali- 
ties which  especially  recommend  the  successful  aspirant  to  judi- 
cial honors,  then  the  system  described  will  be  found  to  furnish 
peculiar  facilities  for  the  display  of  these  characteristics. 

All  this,  however,  was  mere  skirmishing,  and  now  the  decisive 
engagement  was  near  at  hand.  The  plans  of  the  Erie  ring  were 
matured,  and,  if  Commodore  Vanderbilt  wanted  the  stock  of 
their  road,  they  were  prepared  to  let  him  have  all  he  desired. 
As  usual  the  Erie  treasury  was  at  this  time  deficient  in  funds. 
As  usual,  also,  Daniel  Drew  stood  ready  to  advance  all  the 
funds  required,  —  on  proper  security.  One  kind  of  security, 
and  only  one,  the  company  was  disposed  at  this  time  to  offer, 
—  its  convertible  bonds  under  a  pledge  of  conversion.  The 
company  could  not  issue  stock  outright,  in  any  case,  at  less 
than  par ;  its  bonds  bore  interest  and  were  useless  on  the 
street;  an  issue  of  convertible  bonds  was  another  name  for  an 
issue  of  stock  to  be  sold  at  market  rates.  The  treasurer  readily 
agreed  to  find  a  purchaser,  and,  in  fact,  he  himself  stood  just 
then  in  pressing  need  of  some  scores  of  thousands  of  shares. 
Already  at  the  meeting  of  the  Board  of  Directors,  on  the  19th 
of  February,  a  very  deceptive  account  of  the  condition  of  the 
road,  jockeyed  out  of  the  general  superintendent,  had  been  read 
and  made  public;  the  increased  depot  facilities,  the  projected 
double  track,  and  the  everlasting  steel  rails,  had  been  made  to 
do  vigorous  duty ;  and  the  board  had,  in  the  vaguest  and  most 
general  language  conceivable,  clothed  the  Executive  Committee 
with  full  power  in  the  premises.  .  .  .  Immediately  after  the  Board 
of  Director^  adjourned  a  meeting  of  the  Executive  Committee 
was  held,  and  a  vote  to  issue  at  once  convertible  bonds  for  ten 
millions  gave  a  meaning  to  the  very  ambiguous  language  of 
the  directors'  resolve ;  and  thus,  when  apparently  on  the  very 
threshold  of  his  final  triumph,  this  mighty  mass  of  one  hundred 
thousand  shares  of  new  stock  was  hanging  like  an  avalanche 
over  the  head  of  Vanderbilt. 

The  Executive  Committee  had  voted  to  sell  the  entire  amount 
of  these  bonds  at  not  less  than  72^.    Five  millions  were  placed 
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iifK>ii  the  market  at  once,  and  Mr.  Drew's  broker  became  the 
pun^haner,  Mr.  Drew  giving  him  a  written  guaranty  against 
loHH,  and  being  entitled  to  any  profit.  It  was  all  done  in  ten 
minutes  after  the  committee  adjourned,  —  the  bonds  issued, 
their  conversion  into  stock  demanded  and  complied  with,  and 
c(;ilificate8  for  fifty  thousand  shares  deposited  in  the  broker's 
safe,  subject  to  the  orders  of  Daniel  Drew.  There  they  remained 
until  the  29th,  when  they  were  issued,  on  his  requisition,  to 
certain  others  of  that  gentleman*s  army  of  brokers,  much  as 
ammunition  might  be  issued  before  a  general  engieigement. 
'riin;e  days  laU;r  came  the  Barnard  injunction,  and  Erie  sud- 
<hMily  rose  in  the  market.  Then  it  was  determined  to  bring  up 
Uuf  reH(»rveH  and  let  the  eager  bulls  have  the  other  five  millions. 
The  history  of  this  second  issue  was,  in  all  respects,  an  episode 
worthy  of  Krie,  and  deserves  minute  relation.  It  was  decided 
\\\nm  on  the  3(1,  but  l)efore  the  bonds  were  converted  Barnard's 
injtuiction  had  bt»en  served  on  every  one  connected  with  the 
Kvio  Road  or  with  Daniel  Drew.  The  10th  was  the  return  day 
of  the  writ,  but  the  Krie  operators  needed  even  less  time  for 
thoir  deliberations.  Monday,  the  9th,  was  settled  upon  as  the 
(lav  upon  wliioh  to  defeat  the  impending  "  comer."  The  night 
of  Saturday,  the  7th,  was  a  busy  one  in  the  Erie  camp.  While 
one  set  of  counsel  and  clerks  were  preparing  affidavits  and 
prayers  for  strange  writs  and  injunctions,  the  enjoined  vice 
pivsident  of  the  i-oad  was  busy  at  home  signing  certificates  of 
stock,  io  Ih»  ready  for  instant  use  in  case  a  modification  of  the 
injunotiiMi  oould  Ik»  obtained,  and  another  set  of  counsel  was  in 
immediate  attendanee  im  the  leaders  themselves.  Mr.  Groesbeck, 
iho  ehief  of  iho  Divw  brokei^s,  iKMUg  himself  enjoined,  secured 
olse\vheri\  afior  one  or  two  failures,  a  purchaser  of  the  bonds, 
and  look  him  to  the  house  of  the  Erie  counsel,  where  Drew 
and  other  diivotors  and  Im^kers  ihen  were.  There  the  terms  of 
the  nonunal  s;de  won^  agivod  uinm,  and  a  contract  was  drawn 
up  transferriuir  the  K>nds  to  this  man  of  straw,  who  in  retam 
cno  Mr.  Dn^v  a  full  pv>wer  of  attorney  to  convert  or  otherwise 
disjvvie  of  the  KmuIs,  in  the  fv^rm  of  a  pn^missory  note  for  their 
punliAso  money.    Mr.  tii\>osl»eok,  meanwhile,  with  the  fear  of 
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tions  before  Lis  eyes,  priiilently  withdrew  into  the  next 
^  and  amused  himself   by  lookiiig  at  the  curiosities  and 

conversing  with  the  lawyera*  young  gentlemen.  After  the  con- 
tract was  closed,  the  purchaser  was  asked  to  sign  an  affidavit 
setting  forth  his  ownei^ship  of  the  Ixinds  and  the  refusal  of  the 
corporation  to  convert  them  into  stock  in  compliance  with  their 
contract,  upon  which  affidavit  it  was  in  contemplation  to  seek 
from^some  justice  a  writ  of  mandamuif  to  compel  the  Erie 
Railway  to  convert  them,  the  necessary  papers  for  such  a 
jceeding  l>eing  then  in  course  of  preparation  elseivhere. 
lis  the  purchiii^er  declined  to  do.  One  of  the  lawyers  present 
then  said,  **  Well,  you  can  make  the  demand  now;  here  is  Mr. 
Drew,  the  treasurer  of  the  company,  and  Mr.  Gould,  one  of  the 
Executive  Committee/'  In  accordance  with  this  suggestion  a 
demand  for  the  stock  was  then  made,  and,  of  course,  at  once 

Refused;  thereupon  the  scru|iles  of  the  man  of  straw  being  all 
removed,  the  desired  affidavit  was  signed.  All  bosiness  now 
being  finished,  tlie  parties  sejiarated ;  the  legal  papers  were 
ready,  the  convertible  bonds  had  been  disposed  of,  and  the 

vcertificates  of  stock,  for  which  they  were  to  be  exchanged, 
were  signed  in  blank  and  ready  for  delivery. 

Early  Monday  morning  the  Erie  people  were  at  work*  Mr. 
Drew,  the  director  and  ti*easurer,  had  agreed  to  sell  on  that 
day  tifty  thousand  shares  of  the  stock,  at  80,  to  the  firms  of 
which  Mr.  Fisk  and  Mr.  (iould  were  members,  these  gentlemen 
al^o  l^ing  Erie  directors  and  memljers  of  the  Executive  Com- 
mittee. The  new  certificates,  made  out  in  the  names  of  these 
firms  on  Saturday  night,  were  in  the  hands  of  the  secretary  of 
the  company,  who  was  strictly  enjoined  from  allowing  their 
issue*  On  Monday  morning  this  official  directed  an  employee 
of  the  road  to  carry  these  books  of  certificates  from  the  West 
Street  office  of  the  company  to  the  transfer  clerk  in  Pine  Street, 
and  there  to  deliver  them  carefully.  The  messenger  left  the 
room^  but  immediately  returned  empty-handed,  and  infoitned 
the  astonished  secretary  that  Mr.  Fisk  had  met  him  outside 
the  door,  taken  from  him  the  books  of  unissued  certificates, 
aod  **run  away  with  them.''    It  was  true;^ — one  essential  step 
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towards  conversion  had  been  taken;  the  certificates  of  stock 
were  beyond  the  control  of  an  injunction.  During  the  after- 
noon of  the  same  day  the  convertible  bonds  were  found  upon 
the  secretary's  desk,  where  they  had  been  placed  by  Mr.  Belden, 
the  partner  in  business  of  Director  James  Fisk,  Jr.;  the  cer- 
tificates were  next  seen  in  Broad  Street 

Before  launching  the  bolt  thus  provided,  the  conspirators 
had  considered  it  not  unadvisable  to  cover  their  proceedings,  if 
they  could,  with  some  form  of  law.  This  probably  was  looked 
upon  as  an  idle  ceremony,  but  it  could  do  no  "harm ;  and  per- 
haps their  next  step  was  dictated  by  what  has  been  called  "a 
decent  respect  for  the  opinions  of  mankind,"  combined  with 
a  profound  contempt  for  judges  and  courts  of  law. 

Early  on  the  morning  of  the  9th  Judge  Gilbert,  a  highly 
respected  magistrate  of  the  Second  Judicial  District,  residing 
in  Brooklyn,  was  waited  upon  by  one  of  the  Erie  counsel,  who 
desired  to  initiate  before  him  a  new  suit  in  the  Erie  litigation, 
—  this  time,  in  the  name  of  the  Saturday  evening  purchaser  of 
bonds  and  maker  of  affidavits.  A  writ  of  mandamtis  was  asked 
for.  This  >vi'it  clearly  did  not  lie  in  such  a  case  ;  the  magistrate 
very  properly  declined  to  grant  it,  and  the  only  wonder  is  that 
counsel  should  have  applied  for  it.  New  counsel  were  then 
hurriedly  summoned,  and  a  new  petition,  in  a  fresh  name,  was 
presented.  This  petition  was  for  an  injunction,  in  the  name  of 
Belden,  the  partner  of  Mr.  Fisk,  and  the  documents  then  and 
there  presented  were  probably  as  eloquent  an  exposure  as  could 
possibly  have  been  penned  of  the  lamentable  condition  into 
which  the  once  honored  judiciary  of  New  York  had  fallen. 
The  petition  alleged  that  some  time  in  Fe])ruary  certain  per- 
sons, among  whom  was  especially  named  George  G.  Barnard,  — 
the  justice  of  the  Supreme  Court  of  the  First  District,  —  had 
entered  into  a  combination  to  speculate  in  the  stock  of  the 
Erie  Railway,  and  to  use  the  process  of  the  courts  for  the  pur- 
pose of  aiding  their  speculation ;  "  and  that,  in  furtherance  of 
the  plans  of  this  combination,"  the  actions  in  Work's  name 
had  been  commenced  before  Barnard,  who,  the  counsel  asserted, 
was  then  issuing  injunctions  at  the  rate  of  half  a  dozen  a  day. 
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It  is  impossible  by  any  criticism  to  do  justice  to  such  audacity 
as  this :  the  dumb  silence  of  amazement  is  the  only  fitting  com- 
mentary. Apparently,  however,  nothing  that  could  be  stated 
of  his  colleague  across  the  river  exceeded  the  belief  of  Judge 
Gilbert,  for,  after  some  trifling  delays  and  a  few  objections  on 
the  part  of  the  judge  to  the  form  of  the  desired  order,  the  Erie 
counsel  hurried  away,  and  returned  to  New  York  with  a  new 
injunction,  restraining  all  the  parties  to  all  the  other  suits  from 
further  proceedings,  and  from  doing  any  acts  in  "  furtherance 
of  said  conspiracy " ;  —  in  one  paragraph  ordering  the  Erie 
directors,  except  Work,  to  continue  in  the  discharge  of  their 
duties,  in  direct  defiance  of  the  injunction  of  one  judge,  and  in 
the  next,  with  an  equal  disregard  of  another  judge,  forbidding 
the  directors  to  desist  from  converting  bonds  into  stock.  Judge 
Gilbert  having,  a  few  houra  before  signing  this  wonderful  order, 
refused  to  issue  a  writ  of  mayidamus^  it  may  be  proper  to  add 
that  the  process  of  equity  here  resorted  to,  compelling  the 
performance  of  various  acts,  is  of  recent  invention,  and  is 
known  as  a  "  mandatory  injunction." 

All  was  now  ready.  The  Drew  party  were  enjoined  in  every 
direction.  One  magistrate  had  forbidden  them  to  move,  and 
another  magistrate  had  ordered  them  not  to  stand  still.  If  the 
Erie  board  held  meetings  and  transacted  business,  it  violated 
one  injunction  ;  if  it  abstained  from  doing  so,  it  violated  another. 
By  the  further  converaion  of  bonds  into  stock  pains  and  penalties 
would  be  incurred  at  the  hands  of  Judge  Barnard ;  the  refusal 
to  convert  would  be  an  act  of  disobedience  to  Judge  Gilbert. 
Strategically  considered,  the  position  could  not  be  improved, 
and  Mr.  Drew  and  his  friends  were  not  the  men  to  let  the  golden 
moment  escape  them.  At  once,  before  a  new  injunction  could 
be  obtained,  even  in  New  York,  fifty  thousand  shares  of  new 
Erie  stock  were  flung  upon  the  market.  That  day  Erie  was 
buoyant,  —  Vanderbilt  was  purchasing.  His  agents  caught  at 
the  new  stock  as  eagerly  as  at  the  old,  and  the  whole  of  it  was 
absorbed  before  its  origin  was  suspected,  and  almost  without  a 
falter  in  the  price.  Then  the  fresh  certificates  appeared,  and 
the  truth  became  known.    Erie  had  that  day  opened  at  80  and 
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risen  rapidly  to  83,  while  its  rise  even  to  par  was  predicted ; 
suddenly  it  faltered,  fell  off,  and  then  dropped  suddenly  to  71. 
Wall  Street  had  never  been  subjected  to  a  greater  shock,  and 
the  market  reeled  to  and  fro  like  a  drunken  man  between  these 
giants,  as  they  hurled  about  shares  by  the  tens  of  thousands, 
and  money  by  the  million.  When  night  put  an  end  to  the  con- 
flict, Erie  stood  at  78,  the  shock  of  battle  was  over,  and  the 
astonished  brokers  drew  breath  as  they  waited  for  the  events 
of  the  morrow.  The  attempted  "corner"  was  a  failure,  and 
Drew  was  victorious,  —  no  doubt  existed  on  that  point.  The 
question  now  was,  could  Vanderbilt  sustain  himself?  In  spite 
of  all  his  wealth,  must  he  not  go  down  before  his  cunning 
opponent? 

The  morning  of  the  11th  found  the  Erie  leaders  still  trans- 
acting business  at  the  office  of  the  corporation  in  West  Street. 
It  would  seem  that  these  gentlemen,  in  spite  of  the  glaring 
contempt  for  the  process  of  the  courts  of  which  they  had  been 
guilty,  had  made  no  arrangements  for  an  orderly  retreat  beyond 
the  jurisdiction  of  the  tribunals  they  had  set  at  defiance.  They 
were  speedily  roused  from  their  real  or  affected  tranquillity  by 
trustworthy  intelligence  that  processes  for  contempt  were  already 
issued  against  them,  and  that  their  only  chance  of  escape  from 
incarceration  lay  in  precipitate  flight.  At  ten  o'clock  the  aston- 
ished police  saw  a  throng  of  panic-stricken  railway  directors,  — 
looking  more  like  a  frightened  gang  of  thieves,  disturbed  in  the 
division  of  their  plunder,  than  like  the  wealthy  representatives 
of  a  great  corporation,  —  ruslT  headlong  from  the  doors  of  the 
Erie  office,  and  dash  off  in  the  direction  of  the  Jersey  ferry.  In 
their  hands  were  packages  and  files  of  papers,  and  their  pockets 
were  crammed  with  assets  and  securities.  One  individual  bore 
away  with  him  in  a  hackney  coach  bales  containing  six  millions 
of  dollars  in  greenbacks.  Other  members  of  the  board  followed 
under  cover  of  the  night;  some  of  them,  not  daring  to  expose 
themselves  to  the  publicity  of  a  ferry,  attempted  to  cross  in 
open  boats  concealed  by  the  darkness  and  a  March  fog.  Two 
directors,  who  lingered,  were  arrested;  but  a  majority  of  the 
Executive  Committee  collected  at  the  Erie  Station  in  Jersey 
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City,  and  there,  free  from  any  apprehension  of  Judge  Barnard's 
pursuing  wrath,  proceeded  to  tlie  transaction  of  business. 

Meanwhile,  on  the  other  side  of  the  river,  Vanderbilt  was 
.struggling  in  the  toils.  As  usual  in  these  Wall  Street  opera- 
tions, there  was  a  grim  humor  in  the  situiition.  Had  Vanderbilt 
failed  to  sustain  the  market,  a  financial  collapse  and  panic  must 
have  ensued  which  would  have  sent  hira  to  the  w^all.  He  had 
sustained  it,  and  had  absorbed  a  hundred  thousand  shares  of 
Erie.  Thus  when  Drew  retired  to  Jersey  City  he  carried  with 
him  seven  millions  of  his  opponent's  money,  and  the  Commodore 
had  freely  supplied  the  enemy  with  the  sinews  of  war.  He  had 
grasped  at  Erie  for  his  OAvn  sake,  and  now  his  opponents  deri- 
sively promised  to  rehabilitate  and  vivify  the  old  road  with  the 
money  he  hatl  furnished  them,  so  as  more  effectually  to  com- 
w*Jth  the  lines  which  he  already  possessed.  Nor  was  this 
all.  Had  they  done  as  they  loudly  claimed  they  meant  to  do, 
Vanderbilt  might  have  hugged  himself  in  the  faith  that,  after 
all,  it  was  but  a  question  of  time,  and  the  prize  would  come  to 
him  in  the  end.  He,  however,  knew  well  enough  that  the  most 
pressing  need  of  the  Erie  people  was  money  w4th  which  to  fight 
him.  With  this  he  had  now  furnished  them  abundantly,  and  he 
must  have  felt  that  no  scruples  would  prevent  their  use  of  it. 

Vanderbilt  had,  however,  little  leisure  to  devote  to  the  enjoy- 
ment of  the  humorous  side  of  his  position.  The  situation  was 
alarming.  His  opponents  had  carried  with  them  in  their  flight 
seven  millions  in  cuiTency,  which  were  withdrawn  from  circula- 
tion. An  artificial  stringency  was  thus  created  in  Wall  Street, 
and,  while  money  rose,  stocks  fell»  and  unusual  margins  were 
called  in.  Y^anderbilt  waa  carrjing  a  fearful  load,  and  the  least 
want  of  conficlence,  the  faintest  sign  of  faltering,  might  well 
bring  on  a  crash.  He  already  had  a  hundred  thousand  shares 
of  Erie,  not  one  of  which  he  could  sell.  He  was  liable  at  any 
time  to  he  called  upon  to  carrj"  as  much  more  as  his  opponents, 
skilled  by  long  practice  in  the  manufacture  of  the  article,  might 
see  fit  to  produce.  Opposed  to  him  were  men  who  scrupled  at 
Dothtng,  and  wlio  knew  every  in  and  out  of  the  money  market. 
With  every  look  and  every  gesture  anxiously  scrutinized,  a 
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position  more  trying  than  his  can  hardly  be  conceived.  It  is 
not  known  from  what  source  he  drew  the  vast  sums  which 
enabled  him  to  surmount  his  difficulties  with  such  apparent 
ease.  Ilis  nerve,  however,  stood  him  in  at  least  as  good  stead 
as  his  financial  resources.  Like  a  great  general,  in  the  hour  of 
trial  he  inspired  confidence.  While  fighting  for  life  he  could 
"  talk  horse "  and  play  whist.  The  manner  in  which  he  then 
emerged  from  his  troubles,  serene  and  confident^  was  as  extraor- 
dinary as  the  financial  resources  he  commanded. 

Meanwhile,  before  turning  to  the  tide  of  battle,  which  now 
swept  away  from  the  courts  of  law  into  the  halls  of  legislation, 
there  are  two  matters  to  be  disposed  of;  the  division  of  the 
spoils  is  to  be  recounted,  and  the  old  and  useless  lumber  of 
conflict  must  be  cleared  away.  The  division  of  profits  accruing 
U)  Mr.  Treasurer  Drew  and  his  associate  directors,  acting  as 
individuals,  was  a  fit  conclusion  to  the  stock  issue  just  described. 
The  bonds  for  five  millions,  after  their  conversion,  realized  nearly 
four  millions  of  dollars,  of  which  •*3,625,000  passed  into  the 
treasury  of  the  company.  The  trustees  of  the  stockholders  had 
therefoi-e  in  this  case  secured  a  profit  for  some  one  of  $375,000. 
Oonfidence  in  the  good  faith  of  one's  kind  is  very  commendable, 
but  passession  is  nine  points  of  the  law.  Mr.  James  Fisk,  Jr., 
through  whom  the  sales  were  mainly  eflfectcd,  declined  to  make 
any  payments  in  excess  of  the  $3,625,000,  until  a  division  of 
profits  was  agreed  upon.  It  seems  that,  by  virtue  of  a  paper 
signed  by  Mr.  Drew  as  early  as  the  19th  of  February,  Gould, 
Fisk,  and  others  were  entitled  to  one  half  the  profits  he  should 
make  "  in  certain  transactions."  What  these  transactions  were, 
or  whether  the  official  action  of  Directors  Gould  and  Fisk  was 
in  any  way  influenced  by  the  signing  of  this  document,  does 
not  appear.  Mr.  Fisk  now  gave  Mr.  Drew,  in  lieu  of  cash,  his 
uncertified  check  for  the  surplus  *37o,000  remaining  from  this 
transatrtion,  with  stock  as  collateral  amounting  to  about  the 
half  of  that  sum.  With  this  settlement,  and  the  redemption  of 
the  collateral,  Mr.  Drew  was  fain  to  be  content.  Seven  months 
afterwards  he  still  retained  possession  of  the  uncertified  check, 
in  the  payment  of  which,  if  presented,  ho  seemed  to  entertain 
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no  great  confidence.  Everything,  however,  showed  conclusively 
the  advantage  of  operating  from  interior  lines.  While  the  Erie 
treasury  was  once  more  replete,  three  of  the  persons  who  had 
been  mainly  instrumental  in  filling  it  had  not  suffered  in  the 
transaction.  The  treasurer  was  richer  by  $180,000  directly,  and 
he  himself  only  knew  by  how  much  more  incidentally.  In  like 
manner  his  faithful  adjutants  had  profited  to  an  amount  as 
much  exceeding  $60,000  each  as  their  sagacity  had  led  them  to 
provide  for.  ^ • 

1 T"^— *^  T  T  *  *  * 

When  the  Vanderbilt  counsel  moved  to  fix  a  day  on  which 
their  opponents  should  show  cause  why  a  receiver  of  the  pro- 
ceeds of  the  last  overissue  of  stock  should  not  be  appointed, 
the  judge  astonished  the  petitioners  by  outstripping  their  eager- 
ness, and  appointing  Vanderbilt's  own  son-in-law  receiver  on 
the  spot.  Then  followed  a  fierce  altercation  in  court,  in  which 
bench  and  bar  took  equal  part,  and  which  closed  with  the  not 
unusual  threat  of  impeaching  the  presiding  judge.  .  .  .  When 
Mr.  John  B.  Haskin  was  placed  upon  the  stand,  there  ensued  a 
scene  which  Barnard  himself  not  inaptly  characterized  the  next 
day  as  "  outrageous  and  scandalous,  and  insulting  to  the  court." 
Upon  this  occasion  the  late  Mr.  James  T.  Brady  seemed  to  be 
on  the  verge  of  a  personal  collision  with  the  witness  in  open 
court ;  the  purity  of  the  presiding  magistrate  was  impugned, 
his  venality  openly  implied  through  a  long  cross-examination, 
and  the  witness  acknowledged  that  he  had  himself  in  the  course 
of  his  career  undertaken  for  money  to  influence  the  mind  of  the 
judge  privately  "on  the  side  of  right."  All  the  scandals  of  the 
practice  of  the  law,  and  the  private  immoralities  of  lawyers, 
were  dragged  into  the  broad  light  of  day  ;  the  w  hole  system  of 
favored  coimsel,  of  private  argument,  of  referees,  and  of  unblush- 
ing extortion,  was  freely  discussed.  .  .  .  On  a  subsequent  day 
the  judge  himself  made  inquiries  as  to  a  visit  of  two  of  the 
directors  to  one  gentleman  supposed  to  have  peculiar  influence 
over  the  judicial  mind,  and  evinced  gieat  familiarity  with  the 
negotiations  then  carried  on,  and  even  showed  some  disposition 
to  extend  the  inquiry  indefinitely  into  periodical  literature.  .  .  . 
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Nor  were  the  lawyers  in  any  way  behind  the  judge.  At  one 
moment  they  would  indulge  in  personal  wrangling,  and  accuse 
each  other  of  the  grossest  malpractice,  and  the  next,  favor  each 
other  with  remarks  upon  manners,  more  pointed  than  delicate. 
All  this  time  injunctions  were  flying  about  like  hailstones ;  but 
the  crowning  injunction  of  all  was  issued,  in  reference  to  the 
appointment  of  a  receiver,  by  Judge  Gierke,  a  colleague  of 
Judge  Barnard,  at  the  time  sitting  as  a  member  of  the  Court 
of  Appeals  at  Albany.  The  Gilbert  injunction  had  gone,  it 
might  have  seemed,  sufficiently  far,  in  enjoining  Barnard  the 
individual,  while  distinctly  disavowing  all  reference  to  him  in 
his  judicial  functions.  Judge  Gierke  made  no  such  exception. 
He  enjoined  the  individual  and  he  enjoined  the  judge  ;  he  for- 
bade his  making  any  order  appointing  a  receiver,  and  he  for- 
bade the  clerks  of  his  court  from  entering  it  if  it  were  made, 
and  the  receiver  from  accepting  it  if  it  were  entered.  The 
signing  of  this  extraordinary  order  by  any  judge  in  his  senses 
admits  of  no  explanation.  The  Erie  counsel  served  it  upon 
Judge  Barnard  as  he  sat  upon  the  bench,  and,  having  done  so, 
withdrew  from  the  court  room  ;  whereupon  the  judge  immedi- 
ately proceeded  to  vacate  the  order,  and  to  appoint  a  receiver. 
This  appointment  was  then  entered  by  a  clerk,  who  had  also 
been  enjoined,  and  the  receiver  was  himself  enjoined  as  soon  as 
he  could  be  caught.  Finally  the  maze  had  become  so  intricate, 
and  the  whole  litigation  so  evidently  endless  and  aimless,  that 
by  a  sort  of  agreement  of  parties,  Judge  Ingraham,  another 
colleague  of  Judge  Barnard,  issued  a  final  injunction  of  uni- 
versal application,  as  it  were,  and  to  be  held  inviolable  by  com- 
mon consent,  under  which  proceedings  were  stayed,  pending  an 
appeal.  It  was  high  time.  Judges  were  becoming  very  shy  of 
anything  connected  wth  the  name  of  Erie,  and  Judge  McCunn 
had,  in  a  lofty  tone,  informed  counsel  that  he  preferred  to  sul^ 
ject  himself  to  the  liability  of  a  fine  of  a  thousand  dollars  rather 
than,  by  issuing  a  writ  of  habeas  corpus,  allow  his  court  "to 
have  anything  to  do  with  the  scandal." 

The  result  of  this  extraordinary  litigation  may  be  summed 
up  in  a  few  words.    It  had  two  branches ;  one,  the  appointment 
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of  a  receiver  of  the  proceeds  of  the  hundred  thousand  shares 
of  stock  issued  in  violation  of  an  injuiictiori ;  the  other,  the 
processes  against  the  persons  of  the  directors  for  a  contempt 
of  court.  As  for  the  receiver,  eveiy  dollar  of  the  money  this 
officer  was  intended  to  receive  was  well  known  to  be  in  New 
Jersey,  beyond  his  reach*  Why  one  party  cared  to  insist  on 
the  appointment^  or  wliy  the  other  piirty  objected  to  it,  is  not 
verj'  apparent  Mr.  Osgood,  the  son-in-law  of  Vanderbilt,  was 
appointed,  and  immediately  enjoined  from  acting ;  subsequently 
he  resigned,  when  Mr.  Peter  B.  Sweejiey,  the  head  of  the  Tam- 
many ring,  was  appointed  in  his  place,  without  notice  to  the 
other  side.  Of  course  he  had  nothing  to  do,  as  there  was 
nothing  to  be  done,  and  su  he  was  subsequently  allowed  by 
Judge  Barnard  $150,0U0  for  his  services.  The  contempt  cases 
had  even  less  result  than  that  of  the  receivership.  The  settle- 
inent  8ul»sequently  effected  between  the  litigants  seemed  also 
to  include  the  courts,  Tlie  outraged  majesty  of  the  law,  as  rep* 
Tesented  in  the  person  of  Mr.  Justice  Barnard,  %vas  pacified, 
and  everything  was  explained  as  having  lieen  said  and  done  in  a 
*'  Pickwickian  sense**;  so  that,  when  the  terms  of  peace  had  been 
arranged  between  the  liigh  contending  parties,  Barnard's  roaring 
by  degrees  suicided,  until  he  roared  as  gently  as  any  sucking 
dove,  aufl  finidly  he  ceased  to  roar  at  alb  The  penalty  for  violat- 
ing an  injunction  in  the  manner  described  was  tixed  at  the  not 
unreasonable  sum  of  ten  dollars,  except  in  the  cases  of  Mr. 
D»*ew  and  certain  of  his  more  prominent  associates ;  their  con- 
tumacy His  Honor  held  too  gross  to  be  estimated  in  money, 
and  so  they  escajjed  without  any  punishment  at  all.  Probably 
being  as  well  read  a  lawyer  as  he  was  a  dignified  magistrate, 
Judge  Barnard  bore  in  mind,  in  imposing  these  penalties,  that 
clause  of  the  fundamental  law  which  provides  that  "  no  exces- 
sive fines  shall  be  imposed,  or  cruel  or  unusuiU  punishments 
inflicted/'  The  legal  profession  alone  had  cause  to  regret  the 
cessation  of  this  litigation  ;  and,  as  the  Erie  counsel  had 
l«l 00,000  divided  among  them  in  fees,  it  may  be  presumed  that 
even  they  were  finally  comforted.  And  all  this  ti^ok  place  in 
ihe  court  of  that  State  over  which  the  immortal  Chancellor 
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Kent  had  once  presided.  His  great  authority  was  still  cited 
there,  the  halo  which  surrounds  his  name  still  shed  a  gloiy 
over  the  bench  on  which  he  had  sat,  and  yet  these,  his  imme- 
diate successors,  could 

On  that  high  mountain  cease  to  feed, 
And  batten  on  this  moor. 


•       II 

It  is  now  necessaiy  to  return  to  the  real  field  of  operations, 
which  had  ceased  on  the  morning  of  the  11th  of  March  to  be 
in  the  courts  of  law.  As  the  arena  widened  the  proceedings 
became  more  complicated  and  more  difficult  to  trace,  embracing 
as  they  did  the  legislatures  of  two  States,  neither  of  them  famed 
for  purity.  In  the  fii-st  shock  of  the  catastrophe  it  was  actually 
believed  that  Commodore  Vanderbilt  contemplated  a  resort  to 
open  violence  and  acts  of  private  war.  There  were  intimations 
tliat  a  scheme  had  been  matured  for  kidnapping  certain  of  the 
Erie  directors,  including  Mr.  Drew,  and  bringing  them  by  force 
within  reach  of  Judge  Barnard's  process.  It  appeared  that  on 
the  16th  of  March  some  fifty  individuals,  subsequently  described, 
in  an  affidavit  filed  for  the  special  benefit  of  Mr.  Justice  Barnard, 
as  *^  disoitlerly  characters,  corngjonly  known  asf roughs^f  crossed 
by  the  Pavonia  Ferry  and  took  possession  of  theTJrie  depot. 
From  their  conversation  and  inquiries  it  was  divined  that  they 
came  intending  to  *'  cojjp  "  Mr.  Drew,  or,  in  plainer  phraseology, 
to  take  him  by  force  to  New  York ;  and  that  they  expected  to 
receive  the  sum  of  850,000  as  a  reward  for  so  doing.  The  exiles 
at  once  loudly  charged  Vanderbilt  liimself  with  originating  this 
blundering  scheme.  They  simulated  intense  alarm.  From  day 
to  day  new  panics  were  started,  until,  on  the  19th,  Drew  was 
secreted,  a  standing  army  was  organized  from  the  employees  of 
the  road,  and  a  small  navy  equipped.  The  alarm  spread  through 
Jersey  City ;  the  militia  was  held  in  readiness ;  in  the  evening 
the  stores  were  closed  and  the  citizens  began  to  arm ;  while  a 
garrison  of  about  one  hundred  and  twenty-five  men  intrenched 
themselves  around  the  directors,  in  their  hotel.    On  the  21st 
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theie  was  another  alarm,  and  the  fears  of  an  attack  continued, 
with  lengthening  intervals  of  quiet,  until  the  31st,  when  the 
guard  was  at  last  withdrawn.  It  is  impossible  to  suppose  that 
Vanderbilt  ever  had  any  knowledge  of  this  ridiculous  episode 
or  of  its  cause,  except  through  the  press.  A  band  of  ruflians 
may  have  crossed  the  ferry,  intending  to  kidnap  Drew  on  spec- 
ulation ;  but  to  suppose  that  the  shrewd  and  energetic  Commo- 
dore ever  sent  them  to  go  gaping  about  a  station,  ignorant  both 
of  the  person  and  the  whereabouts  of  him  they  sought  would 
be  to  impute  to  Vanderbilt  at  once  a  crime  and  a  blunder.  Such 
botching  bears  no  trace  of  his  clean  handiwork. 

The  first  serious  effort  of  the  Erie  party  was  to  intrench  itself 
in  New  Jersey ;  and  here  it  met  with  no  opposition.  A  bill 
making  the  Erie  Railway  Company  a  corporation  of  New  Jersey, 
with  the  same  powers  they  enjoyed  in  New  York,  was  hurried 
through  the  legislature  in  the  space  of  two  hours,  and,  after  a 
little  delay,  signed  by  the  Governor.  The  astonished  citizens 
of  the  latter  State  saw  their  famous  broad-gauge  road  thus  meta- 
morphosed before  their  eyes  into  a  denizen  of  the  kingdom  of 
Camden  and  Amboy.  Here  was  another  dreadful  hint  to  Wall 
Street.  What  further  issues  of  stock  might  become  legal  under 
this  charter,  how  the  tenure  of  the  present  Board  of  Directors 
might  be  altered,  what  curious  legal  complications  might  arise, 
were  questions  more  easily  put  than  satisfactorily  answered. 
The  region  of  possibilities  was  considerably  extended.  The  new 
act  of  incorporation,  however,  was  but  a  precaution  to  secure 
for  the  directors  of  the  Erie  a  retreat  in  case  of  need ;  the  real 
field  of  conflict  lay  in  the  legislature  of  New  York,  and  here 
Vanderbilt  was  first  on  the  ground. 

One  favorite  method  of  procedure  at  Albany  is  through  the 
appointment  of  committees  to  investigate  the  affairs  of  wealthy 
corporations.  The  stock  of  some  great  company  is  manipulated 
till  it  fluctuates  violently,  as  was  the  case  with  Pacific  Mail 
in  1867.  Forthwith  some  member  of  the  Assembly  rises  and 
calls  for  a  committee  of  investigation.  The  instant  the  game 
IS  afoot,  a  rush  is  made  for  positions  on  the  committee.    The 
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proposer,  of  coarse,  is  a  member,  probably  chaiiman.  The  advan- 
tages of  the  position  are  obvious.  The  committee  constitutes  a 
little  temporary  outside  ring.  If  a  member  is  corrupt,  he  has 
substantial  advantages  offered  him  to  influence  his  action  in 
regard  to  the  report.  If  he  is  not  open  to  bribery,  he  is  never- 
theless in  possession  of  very  valuable  information,  and  an  inno- 
cent little  remark,  casually  let  faU,  may  lead  a  son,  a  brother, 
or  a  loving  cousin  to  make  very  judicious  purchases  of  stock. 
Altogether,  the  position  is  one  not  to  be  avoided. 

The  investigation  phase  was  the  first  which  the  Erie  struggle 
assumed  at  Albany.  During  the  early  stages  of  the  conflict  the 
legislature  had  scented  the  carnage  from  afar.  There  was 
**  money  in  it,""  and  the  struggle  was  watched  with  breathless 
interest  As  early  as  the  5th  of  March  the  subject  had  been 
introduced  into  the  State  Senate,  and  an  investigation  into  the 
circumstances  of  the  company  was  called  for.  A  committee  of 
three  was  ordered,  but  the  next  day  a  senator,  by  name  Mattoon, 
moved  to  increase  the  number  to  five,  which  was  done,  he  him- 
self being  naturally  one  of  the  additional  members.  This  com- 
mittee had  its  first  sitting  on  the  10th,  at  the  v^ry  crisis  of  the 
great  explosion.  But  before  the  investigation  w|is  entered  upon, 
Mr.  Mattoon  thought  it  expedient  to  convince  the  contending 
parties  of  his  own  perfect  impartiality  and  firm  determination 
to  hold  in  check  the  coiTupt  impulses  of  his  associates.  With 
this  end  in  view,  upon  the  9th  or  the  10th  he  hurried  down  to 
New  York,  and  visited  West  Street,  where  he  had  an  interview 
with  the  leading  Erie  directors.  He  explained  to  them  the  cor- 
rupt motives  which  had  led  to  the  appointment  of  the  committee, 
and  liow  his  sole  object  in  obtaining  an  increase  of  the  number 
had  been  to  put  himself  in  a  position  in  which  he  might  be  able 
to  prevent  these  evil  practices  and  see  fair  play.*  Curiously 
enough,  at  the  same  interview  he  mentioned  tliat  his  son  was  to  1 
be  appointed  an  assistant  sergeaht-at-arms  to  aid  in  the  investi- 
gation, and  proved  his  disinterestedness  by  mentioning  the  fact 
that  this  son  was  to  serve  withaut  pay.  The  labors  of  the  com- 
mittee continued  until  the  31st "of  March,  and  during  that  time 
Mr.  Mattoon,  and  at  least  one  cither  senator,  pursued  a  course 
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of  private  inquiry  which  involved  further  visits  to  Jersey  City. 
Naturally  enough,  Mr,  Drew  and  Ijis  assoeiiites  took  it  into 
their  heads  tliat  the  man  wanted  to  be  bought,  and  even  atlirmed 
subsequently  that,  at  one  inteniew,  he  had  in  pretty  broad  terms 
offered  himself  for  sale.  It  has  not  been  distinctly  stated  iu 
evidence  by  any  one  tliat  an  attera^jt  was  niatle  on  his  purity  or 
on  that  of  his  public-spirited  son;  and  it  is  difficult  to  believe 
tliat  one  who  came  to  New  York  so  full  of  high  purpose  could 
have  been  sufficiently  corrupted  by  metropolitan  influences  to 
receive  bribes  from  both  sides*  Whether  lie  did  so  or  not 
his  proceedings  were  terribly  suggestive  as  regards  legislative 
morality  at  Albany.  Hei"e  was  a  senator,  a  member  of  a  com- 
mittee of  investigation,  rousing  gamblers  from  their  beds  at 
early  hours  of  the  morning  to  hold  interviews  in  the  faro-bank 
parlor  of  the  establishment,  and  to  give  '*  points  "  on  which  to 
operate  upon  the  joint  account.  Even  tlien  the  wTctclied  creature 
could  not  even  keep  faith  with  bis  very  "Opals'";  he  wrote  to 
them  to  '*  go  it  heavy  '*  for  Drew,  and  then  himself  went  over  to 
Vanderbilt,^he  made  agreements  to  share  profits  and  then  sub- 
mitted to  exposure  SiHjner  than  meet  his  piirt  of  the  loss.  A 
man  more  thoroughly,  shamefacedly  contemptible  and  corrupt,— 
a  more  perfect  specimen  of  a  legislator  on  sale  haggling  for  his 
own  price,  could  not  well  exist.  In  this  case  he  cheated  every 
one,  including  himself.  Accident  threw  great  opportunities  in 
his  way.  On  the  Slst  the  draft  of  a  proposed  rejiort,  exonerate 
in  great  measure  the  Drew  faction,  was  read  to  him  by  an 
siate,  to  w^hich  he  not  only  made  no  objection,  but  was  even 
understood  to  assent.  On  tlie  same  day  another  report  wfis  read 
iu  )us  presence,  strongly  denouncing  the  Drew  faction,  sustain- 
ing to  the  fullest  extent  the  charges  made  against  it,  and  charac- 
iting  its  conduct  as  corrupt  and  disgraceful.  Each  report 
signed  by  two  of  his  associates,  and  Mr.  Mattoon  found 
himself  in  the  position  of  holding  the  balance  of  power ;  which- 
ever report  he  signed  would  be  the  report  of  the  committee.  He 
expressed  a  desire  to  think  the  matter  over.  It  is  natural  to 
suppose  that,  in  his  eagerness  to  gain  information  privately,  Mr. 
Mattoon  had  not  confined  his  unofficial  visits  to  the  Drew  camp* 
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In  any  case  his  mind  was  in  a  state  of  {lainful  snspense.  Finally, 
after  arranging  in  consultation  on  Tuesday  for  a  report  favor- 
ing the  Drew  paity,  on  Wednesday  he  signed  a  report  strongly 
denouncing  it,  and  by  doing  so  settled  the  action  of  the  com- 
mittee. Mr.  Jay  Gould  mu;>t  have  been  acquainted  with  the 
circumstances  of  the  case,  and  evidently  supposed  that  Mr. 
Mattoon  was  "  fixed,"  since  he  subsequently  declared  he  was 
"  astounded  "  when  he  heard  that  Mr.  Mattoon  had  signed  this 
report.  The  committee,  however,  with  their  patriotic  sergeant- 
at-arms,  whose  services,  by  the  way,  cost  the  State  but  a  hun- 
dred dollars,  desisted  at  length  from  their  labors,  the  result  of 
wliich  was  one  more  point  gained  by  Commodore  Vanderbilt. 

Indeed,  Vanderbilt  had  thus  far  as  much  outgeneraled  Drew 
in  the  manufacture  of  public  opinion  as  Drew  had  outgeneraled 
Vanderbilt  in  the  manufacture  of  Erie  stock.  His  whole  scheme 
was  one  of  mon()[)oly,  wliich  was  opposed  to  every  interest  of 
the  city  and  State  of  New  York ;  yet  into  the  support  of  this 
8(theme  he  had  brought  all  the  leading  papers  of  New  York  City, 
with  a  single  exception.  Now  again  he  seemed  to  have  it  all 
his  own  way  in  the  legislature,  and  the  tide  ran  strongly  against 
the  exiles  of  Krie.  The  report  of  the  investigation  committee 
was  signed  on  April  1st,  and  may  be  considered  as  marking  the 
hij,Hi-wat4ir  i)<)int  of  Vanderbilt's  success.  Hitherto  the  Albany 
intcntsts  (»f  the  cxil(?s  had  Injen  confided  to  tnere  agents,  and  had 
not  prospcn^l ;  but,  when  fairly  roused  bya  sense  of  danger,  the 
Drew  party  showtid  at  least  as  close  a  familiarity  with  the  tactics 
of  All)any  as  witli  those  of  Wall  Street.  The  moment  they  felt 
tlnMnselviis  settled  at  Jcirsey  City  they  had  gone  to  work  to 
exeiU;  a  popular  sympathy  in  their  own  behalf.  The  cry  of 
monopoly  wjis  a  snnj  card  in  their  hands.  They  cared  no  more 
for  the  actual  welfare  of  (commerce,  involved  in  railroad  compe- 
tition, than  they  did  for  the  real  interests  of  the  Erie  Railwaj^,; 
l)ut  they  jiulged  truly  that  there  wjts  no  Kmit  to  the  extent  to 
which  th(?  public  might  Ixi  imposed  upon."  An  active  competition 
with  the  Vanderbilt  roads,  by  land  and  water,  was  inaugurated; 
fares  and  frtMght  on  the  Krie  were  reduced  on  an  average  by 
one  thinl;  sounding  pn)elamations  were  issued;  "interviewers" 


from  the  press  returned  rejoicing  from  Tajlfu's  Hotel  to  New 
York  City,  and  the  Jersey  shore  quaked  under  tlie  clatter  of  this 
Chinese  battle.  The  influence  of  these  tactics  made  itself  felt 
at  once.  By  the  middle  of  March  memorials  against  monopoly 
began  to  flow  in  at  All)aiiy. , 

While  popular  sympatliy  was  thus  roused  by  the  bribe  of 
active  competition,  a  hill  was  introduced  into  the  Assembly,  in 
the  Erie  interest,  legalizing  the  recent  issue  of  new  stock,  de- 
claring and  regulating  the  power  of  issuing  convertible  bonds, 
providing  for  a  broad-gauge  connection  witli  Chicago  and  the 
g^uaranty  of  the  bonds  of  the  Boston,  Hartford  ^  Erie,  and 
finally  forbidding,  in  so  far  as  any  legislation  could  forbid,  the 
consolidation  of  the  Central  and  the  Erie  in  the  hands  of  Van- 
derbilt  This  bill  was  refened  to  the  Committee  on  Railroads 
on  the  13th  of  March.  On  the  20th  a  public  hearing  was 
begun,  and  the  committee  proceeded  to  take  evidence,  aided  by 
a  long  array  of  opposing  counsel,  most  of  whom  had  figured  in 
the  proceedings  in  the  courts  of  law.  In  a  few  days  the  bill 
was  adversely  reported  upon,  and  the  report  adopted  in  the 
Assembly  by  the  decisive  vote  of  eiglity-tliree  to  thirty-two. 
This  was  upon  the  27th  of  Maixih.  The  hint  was  a  broad  one  ; 
the  exiles  nmst  give  closer  attention  to  their  interests.  So  soon 
as  Uienews  of  this  adverse  action  reached  Jersey  City,  it  was 
decided  that  Mr.  Jay  Gould  should  brave  the  terrors  of  the 
law,  and  personally  superintend  mattei-s  at  Albany.  Neither  Mr. 
Drew  nor  his  associates  desired  to  become  permanent  residents 
of  Jensey  City;  nor  did  they  wish  to  return  to  New  York  as 
criminals  on  their  way  to  jail.  Mr.  Gould  was  to  pave  the  way 
to  a  different  retum  by  causing  the  recent  issue  of  convertible 
bonds  to  l>e  legalized.  That  once  done,  Commodore  Vanderbllt 
wafu  not  the  man  to  wage  an  unavailing  war,  and  a  compromise, 
in  which  Barnard  and  his  processes  of  contempt  would  Ije 
thrown  in  as  a  makeweiglit,  could  ciisily  be  effected.  A  rumor 
wtm  therefore  started  that  Mr.  Gould  was  to  leave  for  Ohio, 
supplied  with  the  necessary  authority  and  funds  to  press  vig- 
orously to  completion  the  eighty  miles  of  broad-gauge  track 
between  Akron  and  Toledo,  which  would  open  to  the  Erie  the 
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not  too  ill  to  go  to  the  rupitnl  in  the  midst  of  a  snawstonii, 
but  tnuch  too  ill  to  thiijk  of  returning  to  New  York.  On  the 
10th  the  trusty  official  and  traveling  companion  signified  to 
Mr.  Gould  that  his  presence  was  much  denired  before  Judge 
Barrett,  and  intimated  an  intention  of  carrying  him  hack  to 
New^  York.  Mr..  Gould  then  pleaded  the  delicate  condition  of 
hii  heiUth^  and  wholly  declined  to  undergo  the  hardships  of  the 
posed  journey.     Whereupon  the  otliccr,  stimulated,  as  was 

eged^  by  (iouUrs  opponents,  returned  alone  to  New  York, 
and  reported  his  charge  to  the  court  as  a  runaway.  A  new 
spectiicle  of  judicial  indignation  ensued,  and  a  new  process  for 
contempt  seemed  imminent.  Of  course  nothing  came  of  it  A 
few  affidavits  from  Allmny  pacified  the  indignant  Ban"ett»  The 
application  for  a  habeas  corpus  w\xs  discharged,  and  Mr.  (lould 
was  theoretically  returned  into  the  custody  of  the  sheriff. 
Thereupon  the  required  security  for  his  appearance  when 
needed  was  given;  and  meanwhile,  pending  the  recovery  of  his 
health,  he  assiduously  devoted  tlie  tedious  hours  ctf  convalescence 
to  the  task  of  cultivating  a  thorough  understanding  between 
himself  and  the  members  of  the  legislature.  \ 

•  •••««*• 

The  full  and  true  history  of  this  legislative  campaign  will 
never  be  known.  If  tlie  offieial  reports  of  investigating  com- 
mittees are  to  be  believed,  ilr.  Gould  at  about  this  time 
underwent  a  curious  psychological  met^imorphosis,  and  suddenly 
became  the  veriest  simpleton  in  money  matters  that  ever  fell 
into  the  hands  of  happy  sharpers.  Cunning  lobby  membei^  bad 
but  to  pi-etend  to  an  influence  over  legislative  minds,  which 
everyone  knew  they  did  not  possess,  to  draw  unlimited  amounts 
from  this  verdant  hahitu^  of  Wall  Street.  It  seemed  strange 
that  he  could  Iiave  lived  so  long  and  learned  so  little.  He  dealt 
in  large  sums.  He  gave  to  one  man,  in  whom  he  said  ^*  he  did 
not  lake  much  stock,'*  the  sum  of  §5000,  *^  just  to  smootli  him 
orer/'  This  man  had  just  lie  fore  received  '^5000  of  Erie  money 
from  another  agent  of  the  conrpany.  It  would,  therefore,  be 
interesting  to  know  what  sums  Mr.  Gould  paid  to  those  individ- 
uals iu  whom  he  did  "take  much  stock/'    Another  individual 
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of  legislative  action  and  executive  approval,  without  some- 
•bere  giving  liira  an  opportimity  to  defeat  it*  This  was  the  task 
Gould  had  before  him,  and  he  accomplished  it.  On  the  13th 
of  April  a  bilU  which  met  the  approval  of  the  Erie  party,  and 
which  Judge  Barnard  subsequently  compared  not  inaptly  to  a 
bill  legalizing  counterfeit  money,  was  taken  up  in  the  Senate  ; 
for  some  days  it  was  warmly  debated,  and  on  the  18th  was  passed 
by  the  decisive  vote  of  seventeen  to  twelve.  Senator  Mat  toon 
had  not  listeued  to  tlie  debate  in  vain»  Perhaps  his  reason  was 
convinced,  or  perhaps  he  had  sold  out  new  **  points  "  and  was 
again  cheating  liimself  or  somelx)dy  else ;  at  any  rate,  that 
thrifty  senator  was  found  voting  with  the  majority.  The  bill 
practically  legalized  the  recent  issues  of  bonds,  but  made  it 
a  felony  to  use  the  proceeds  of  the  sale  of  these  bands  except  for 
completing,  furthering,  and  operatmg  the  roiid.  The  guaranty 
of  the  bonds  of  connecting  roads  was  authorized,  all  eoutracts^ 
for  consolidation  or  division  of  receipts  between  the  Erie  and 
the  Vanderbilt  roads  were  forbidtlen,  and  a  clumsy  provision 
was  enacted  that  no  stockholder,  director,  or  officer  in  one  of  the 
\*anderbilt  roads  should  1^  an  oflicer  or  director  in  the  Erie, 
and  vice  versa*  The  bill  was,  in  fact,  an  amended  copy  of  the 
one  voted  down  so  decisively  in  the  Assembly  a  few  days  before, 
and  it  w^as  in  this  body  that  the  tug  of  w^ar  was  expected 
to  come. 

The  lobby  was  now  full  of  animation ;  fabulous  stories  were 

"told  of  the  amounts  which  the  contending  parties  were  willing 

tU)  expend ;  never  before  had  the  market  quotations  of  votes 

i\:  "      "   .nee  stood  so  high.    The  wealth  of  Vanderbilt  seemed 

X  ^:.anst  the  Erie  ti^easuiy,  and  the  vultures  flocked  to 

-Alliany  from  every  part  of  the  State.    Suddenly,  at  the  verj' 

-l^i  moment^  and  even  while  special  trains  were  bringing  up 

-^J^i  conteetants  to  take  part  in  the  fray,  a  rumor  ran  through 

-AJbany  as  of  some  great  public  disaster,  spreading  panic  and 

^t>ei'n>r  through  hotel  and  corridor.    The  observer  w^as  reminded 

f   the  dark  days  of  the  war,  wlien  tidings  came  of  some  great 

efeat,  as  that  on  the  Chickahominy  or  at  Fredericksburg.    In 

oinent  the  lobby  was  smitten  with  despair,  and  the  cheeks 
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should  intervene  between  the  payment  of  the  bribe  and  the 
signing  of  the  law.^ 

Practically,  the  conflict  wiis  now  over,  and  the  period  of 
negotiiition  had  already  begun.  Tlie  combat  in  t!ie  conits  was 
indeed  kept  up  until  far  into  Ma}',  for  the  angry  passions  of  the 
lawyera  and  of  the  judges  required  time  in  which  to  wear  them- 
selves out*  Day  after  day  the  columns  of  the  press  revealed 
fresh  scandals  to  the  astonished  public,  which  at  last  grew  in- 
diflferent  to  such  revelations.  Beneath  all  the  wrangling  of  the 
courts,  however,  while  the  popular  attention  was  distracted  by 
the  clatter  of  lawyers*  tongues,  the  leaders  in  the  controversy 
were  quietly  approaching  a  settlement. 


j 
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At  last,  upon  the  2d  of  July,  Mr.  Eldridge  formally  announced 
to  the  Board  of  Directors  that  the  terras  of  peace  had  been 
agreed  upon.  Commodore  Yanderbilt  was,  in  the  fii^^it  place, 
provided  for.  He  was  to  be  relieved  of  fifty  tbniisarjd  shares 
of  Erie  stock  at  70,  receiving  therefor  $2,500,000  in  cash,  and 
$1,250,000  in  bondn  of  the  Boston,  Hartford  &  Erie  at  80.  He 
was  also  to  receive  a  further  sum  of  $1,000,000  outright,  as  a 
consideration  for  the  privilege  the  Erie  road  thus  purchased  of 
calling  xipon  him  for  his  remaining  fifty  thoui^and  shares  at  70 
at  any  time  within  four  months.  He  was  also  to  have  two 
aeata  in  the  Board  of  Direct(>ra,  and  fdl  suits  were  to  be  dis- 
missed and  offenses  condoned.  The  sum  of  8429,250  was  fixed 
upon  as  a  proper  amount  to  assuage  the  sense  of  wrong  from 
which  his  two  friends  Work  and  Schell  had  suffered,  and  to 
efface  from  their  memories  all  recollection  of  the  unfoilunate 
**pool'*  of  the  pluvious  Decenilier.  Why  the  owners  of  the 
Erie  Railway  shoidd  have  paid  this  indemnity  of  s5'4,0OO,OO0 
is  not  very  clear.  The  operations  were  apparently  outside  of  the 
business  of  a  railway  company,  and  no  moi-e  connected  with 

*  It  i»  but  JQRtice  to  Governor  FeDton  to  say,  that,  Ihougli  this  charge  was 
boldly  advuuced  by  respectable  journals  of  his  own  parly,  ii  t'annot  be  consid- 
ered asaustained  by  the  evidence.  The  testimony  on  the  point  will  be  found 
in  the  report  of  Senator  Hale's  investigating  committee,  Documenta  (Senate), 
1869,  No.  62,  pp.  140-148,  151-165. 
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the  stockholders  of  the  Erie  tiiBn  were  the  batchera'  billB  of  the 

individual  directors. 

While  Yanderbilt  and  his  friends  were  thus  provided  for, 
Mr.  Drew  was  to  be  left  in  undisturbed  enjoyment  of  the  fraits 
of  his  recent  operations,  but  was  to  pay  into  the  treasoiy 
$540,000  and  interest,  in  full  discharge  of  all  claims  and  causes 
of  action  which  the  Erie  company  might  have  against  him. 
The  Boston  party,  as  represented  by  Mr.  Eldridge,  was  to  be 
relieved  of  $5,000,000  of  their  Boston,  Hartford  &  Erie  bonds, 
for  which  they  were  to  receive  $4,000,000  of  Erie  acceptances. 
None  of  these  parties,  therefore,  had  anything  to  complain  of, 
whatever  might  be  the  sensations  of  the  real  owners  of  the  rail- 
way. A  total  amount  of  some  $9,000,000  in  cash  was  drawn 
from  the  treasury  in  fulfillment  of  this  settlement^  as  the  persons 
concerned  were  pleased  to  term  this  remarkable  disposition  of 
property  intrusted  to  their  care. 

Messrs.  Gould  and  Fisk  still  remained  to  be  taken  care  of, 
and  to  them  their  associates  left  —  the  Erie  Railway.  These 
gentlemen  subsequently  maintained  that  they  had  vehemently 
opposed  this  settlement,  and  had  denounced  it  in  the  secret 
councils  as  a  fraud  and  a  robbery.  Mr.  Fisk  was  peculiarly 
outspoken  in  relation  to  it,  and  declared  himself  ^Hhunder* 
struck  and  dumfounded "  that  his  brother  directors  whom  he 
had  supposed  respectable  men  should  have  had  anything  to  do 
with  any  such  proceeding.  A  small  portion  of  this  statement 
is  not  wholly  improbable.  The  astonishment  at  the  turpitude 
of  his  fellow-officials  was  a  little  unnecessary  in  one  who  had 
already  seen  "  more  robbery  "  during  the  year  of  his  connection 
with*  the  Erie  Railway  than  he  had  "ever  seen  before  in  the 
same  space  of  time,"  —  so  much  of  it  indeed  that  he  dated  his 
*'  gray  hairs  "  from  that  7th  of  October  which  saw  his  election 
to  the  board.  That  Mr.  Fisk  and  Mr.  Gould  were  extremely 
indignant  at  a  partition  of  plunder  from  which  they  were  ex- 
iludiMl  is,  however,  very  certain.  The  rind  of  the  orange  is 
not  generally  considered  the  richest  part  of  the  fruit;  a  cor- 
poration on  the  verge  of  bankruptcy  is  less  coveted,  even  by 
operators  in  Wall  Street,  than   one  rich   in  valuable  assets. 
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Probably  at  this  time  these  gentlemen  seriously  debated  the 
expediency  of  resorting  again  to  a  war  of  injunctions,  and  care- 
fully kept  open  a  way  for  doing  so;  however  this  may  have 
been,  they  seem  finally  to  have  concluded  that  there  was  yet 
plunder  left  in  the  poor  old  hulk,  and  so,  after  four  stormy 
interviews,  all  opposition  was  at  last  withdrawn  and  the  defini- 
tive treaty  was  finally  signed.  .  .  .  Mr.  Eldridge  thereupon 
counted  out  his  bonds  and  received  his  acceptances,  which 
latter  were  cashed  at  once  to  close  up  the  transaction,  and  at 
once  he  resigned  his  positions  as  director  and  president.  The 
Boston  raiders  then  retired,  heavy  with  spoil,  into  their  own 
North  country,  and  there  proceeded  to  build  up  an  Erie  influ- 
ence for  New  England,  in  which  task  they  labored  with  assi- 
duity and  success.  Gradually  they  here  introduced  the  more 
highly  developed  civilization  of  the  land  of  their  temi)orary 
adoption  and  boldly  attempted  to  make  good  their  private 
losses  from  the  public  treasury.  A  more  barefaced  scheme 
of  plunder  never  was  devised,  and  yet  the  executive  veto  alone 
stood  between  it  and  success.  These,  however,  were  the  events 
of  another  year  and  unconnected  with  this  narrative,  from  which 
these  characters  in  the  Erie  management  henceforth  disappear. 
For  the  rest  it  is  only  necessary  to  say  tluit  Mr.  Vanderbilt, 
relieved  of  his  heavy  load  of  its  stock,  apparently  ceased  to 
concern  himself  with  Erie;  while  Daniel  Drew,  released  from 
the  anxieties  of  office,  assumed  for  a  space  the  novel  character 
of  a  looker-on  in  Wall  Street. 

Ill 

The  appearance  of  calm  lasted  but  about  thirty  days.  Early 
in  August  it  was  evident  that  something  was  going  on.  Erie 
suddenly  fell  ten  per  cent ;  in  a  few  days  more  it  experienced 
a  further  fall  of  seven  per  cent,  touching  44  by  the  19th  of  the 
month,  upon  which  day,  to  the  astonishment  of  Wall  Street, 
the  transfer  books  of  the  company  were  closed  preparatoiy 
to  the  annual  election.  As  this  election  was  not  to  take  place 
until  the  18th  of  October,  and  as  the  books  had  thus  been 
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closed  thirty  days  in  advance  of  the  usual  time,  it  looked  veiy 
much  as  though  the  managers  were  satisfied  with  the  present 
disposition  of  the  stock,  and  meant,  by  keeping  it  where  it  was, 
to  preclude  any  such  unpleasantness  as  an  opposition  ticket 
The  courts  and  a  renewed  war  of  injunctions  were  of  course 
open  to  any  contestants,  including  Commodore  Vanderbilt,  who 
might  desire  to  avail  themselves  of  them;  probably,  however, 
the  memory  of  recent  struggles  was  too  fresh  to  permit  any  one 
to  embark  on  those  treacherous  waters.  At  any  rate,  nothing 
of  the  sort  was  attempted.  The  election  took  place  at  the  usual 
time,  and  the  ring  in  control  voted  itself,  without  opposition,  into 
a  new  lease  of  power.  Two  new  names  had  meanwhile  appeared 
in  the  list  of  Phie  directors,  —  those  of  Peter  B.  Sweeney  and 
William  M.  Tweed,  the  two  most  prominent  leaders  of  that 
notorious  ring  which  controls  the  proletariat  of  New  York  City 
and  governs  tlie  politics  of  the  State.  The  alliance  was  an 
ominous  one,  for  the  construction  of  the  new  board  can  be 
stated  in  few  words,  and  calls  for  no  comment.  It  consisted 
of  the  Eric  ring  and  the  Tammany  ring,  brought  together  in 
close  political  and  financial  union ;  and,  for  the  rest,  a  working 
majority  of  supple  tools  and  a  hopeless  minority  of  respectable 
figureheads.  Tliis  formidable  combination  shot  out  its  feelers 
far  and  wide:  it  \vielded  the  influence  of  a  great  corporation 
with  a  capital  of  a  hundred  millions ;  it  controlled  the  politics 
of  the  fii-st  city  of  the  New  World ;  it  sent  its  representatives 
to  the  Senate  of  the  State,  and  numbered  among  its  agents, 
the  judges  of  the  courts.  Compact,  disciplined,  and  reckless,  it 
knew  its  own  power  and  would  not  scruple  to  use  it. 

It  was  now  the  month  of  October,  and  the  harvest  had  been 
gathered.  The  ring  and  its  allies  determined  to  reap  their  harvest 
also,  and  that  harvest  was  to  be  nothing  less  than  a  contribution 
levied,  not  only  upon  Wall  Street  and  New  York,  but  upon  all 
the  immense  interests,  commensal  and  financial,  which  radiate 
from  New  York  all  over  the  country.  Like  the  Ciesar  of  old, 
they  issued  their  edict  that  all  the  world  should  be  taxed.  The 
process  was  not  novel,  but  it  was  effective.  A  monetary  strin- 
gency may  be  looked  for  in  New  York  at  certain  seasons  of  every 
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year.  It  is  generally  most  severe  in  the  autumn  months,  when 
the  crops  have  to  be  moved,  and  the  currency  is  drained  steadily 
away  from  the  financial  center  towards  the  extremities  of  the 
system.  The  method  by  which  an  artificial  stringency  is  pro- 
duced is  thus  explained  in  a  recent  report  of  the  Comptroller 
of  the  Currency : 

It  is  scarcely  possible  to  avoid  the  inference  that  nearly  one  half  of  the 
available  resources  of  the  national  banks  in  the  cjty  of  New  York  are  used 
in  the  operations  of  the  stock  and  gold  exchange;  that  they  are  loaned 
upon  the  security  of  stocks  which  are  bought  and  sold  largely  on  specula- 
tion, and  which  are  manipulated  by  cliques  and  combinations,  according 
as  the  bulls  or  bears  are  for  the  moment  in  the  ascendency.  .  .  .  Taking 
advantage  of  an  active  demand  for  money  to  move  the  crops  West  and 
South,  shrewd  operators  form  their  combination  to  depress  the  market  by 
"locking  up"  money, — withdrawing  all  they  can  control  or  borrow  from 
the  common  fund ;  money  becomes  scarce,  the  rate  of  interest  advances, 
and  stocks  decline.  The  legitimate  demand  for  money  continues  ;  and, 
fearful  ot  trenching  on  their  reserve,  the  banks  are  strained  for  means. 
They  dare  not  call  in  their  demand  loans,  for  that  would  compel  their 
customers  to  sell  securities  on  a  falling  market,  which  would  make  matters 
worse.  Habitually  lending  their  means  to  the  utmost  limit  of  prudence, 
and  their  credit  much  beyond  that  limit,  to  brokers  and  speculators,  they 
are  powerless  to  afford  relief ;  —  their  customers  by  the  force  of  circum- 
stances become  their  masters.  The  banks  cannot  hold  back  or  withdraw 
from  the  dilemma  in  which  their  mode  of  doing  business  has  placed  them. 
They  must  carry  the  load  to  save  their  margins.  A  panic  which  should 
greatly  reduce  the  price  of  securities  would  occasion  serious,  if  not  fatal, 
results  to  the  banks  most  extensively  engaged  in  such  operations,  and  would 
produce  a  feeling  of  insecurity  which  would  be  very  dangerous  to  the  entire 
banking  interest  of  the  country.^ 

All  this  machinery  was  now  put  in  motion ;  the  banks  and 
their  customers  were  forced  into  the  false  position  described,  and 
towards  the  end  of  October  it  had  become  perfectly  notorious  in 
Wall  Street  that  large  new  issues  of  Erie  had  been  made,  and 
that  these  new  issues  were  intimately  connected  with  the  sharp 
stringency  then  existing  in  the  money  market.  It  was  at  last 
determined  to  investigate  the  matter,  and  upon  the  27  th  of 
the  month  a  committee  of  three  was  appointed  by  the  Stock 
Exchange  to  wait  upon  the  officers  of  the  corporation  with  the 

1  Finance  Report,  18<58,  pp.  20,  21. 
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view  of  procuring  such  information  as  they  might  be  willing 
to  impart.  The  committee  called  on  Mr.  Gould  and  stated  the 
object  of  their  visit.  In  reply  to  their  inquiries  Mr.  Gould 
informed  them  that  Erie  convertible  bonds  for  ten  millions  of 
dollars  had  been  issued,  half  of  which  had  already  been,  and 
the  rest  of  which  would  be,  converted  into  stock;  that  the 
money  had  been  devoted  to  the  purchase  of  Boston,  Hartford 
&  Erie  bonds  for  five  millions,  and  also  —  of  coui-se  —  to  pay- 
ments for  steel  rails.  The  committee  desired  to  know  if  any 
further  issue  of  stock  was  in  contemplation,  but  were  obliged  to 
rest  satisfied  with  a  calm  assurance  that  no  new  issue  was  just 
then  contemplated  except  "in  certain  contingencies;"  from  which 
enigmatical  utterances  Wall  Street  was  left  to  infer  that  the 
exigencies  of  Messrs.  Gould  and  f^isk  were  elements  not  to  be 
omitted  from  any  calculations  as  to  the  future  of  Erie  and  the 
money  market.  The  amount  of  these  issues  of  new  stock  was, 
of  course,  soon  whispered  in  a  general  way ;  but  it  was  not  till 
months  afterwards  that  a  sworn  statement  of  the  secretary  of  the 
Erie  Railway  revealed  the  fact  that  the  stock  of  the  corporation 
had  been  increased  from  *34,265,300  on  the  1st  of  July,  1868, 
the  date  when  Drew  and  his  associates  had  left  it,  to  $57,766,800 
on  the  24th  of  October  of  the  same  year,  or  by  two  hundred 
and  thirty-live  thousand  sh.ares  in  four  months.*  This,  too,  had 
been  done  without  consultation  with  the  board  of  directoi-s,  and 
with  no  other  authority  than  that  conferred  by  the  ambiguous 
resolution  of  February  19th.  Under  that  resolution  the  stock  of 
the  company  had  now  been  increased  one  hundred  and  thirty- 
eight  per  cent  in  eight  months.  Such  a  process  of  inflation 
may,  perhaps,  be  justly  considered  the  most  extraordinary  feat 
of  financial  legerdemain  which  history  has  yet  recorded. 

1  In  April,  1871,  altln>uc;li  the  stock  was  then  nominally  registered,  a  farther 
secret  issue  was  made  by  which  some  9f>00,000  in  cash  was  realized  on  $.3,000,000 
of  stock.  Periodical  issues  had  then  carried  the  gross  amount  up  to  the  neigfa- 
burhood  of  .sSf^ijOO,!^)^;  or  from  a  total  of  200,000  shares,  when  the  manage- 
ment changed  at  the  election  of  October  17,  18(J7,  to  865,000  shares  withi|;i  four 
years.  Apparently  Mr.  Fisk  was  more  correct  than  usual  in  his  statement,  wh«i 
he  remarked,  that,  having  once  joined  the  robbers,  *'he  had  been  with  them 
ever  since." 


/ 
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Now,  however,  when  the  committee  of  the  Stock  Exchange 
had  returned  to  those  who  sent  them,  the  mask  was  thrown  off, 
and  operations  were  conducted  with  vigor  and  determination. 
New  issues  of  Erie  were  continually  forced  upon  the  market 
until  the  stock  fell  to  35 ;  greenbacks  were  locked  up  in  the 
vaults  of  the  banks,  imtil  the  unexampled  sum  of  twelve  millions 
was  withdrawn  from  circulation  ;  the  prices  of  securities  and 
merchandise  declined ;  ti*ade  and  the  autumnal  movement  of  the 
crops  were  brought  almost  to  a  standstill ;  and  loans  became 
more  and  more  difficult  to  negotiate,  until  at  length  even  one 
and  a  half  per  cent  a  day  was  paid  for  carrying  stocks.  Behind 
all  this  it  was  notorious  that  some  one  was  pulling  the  wires, 
the  slightest  touch  upon  which  sent  a  quiver  through  every  nerve 
of  the  great  financial  organism,  and  wrung  private  gain  from 
public  agony.  .  .  .  The  very  revenues  of  the  government  were 
affected  by  the  operations  of  gamblers.  They  were  therefore 
informed  that,  if  necessary,  fifty  millions  of  additional  currency 
would  be  forthcoming  to  the  relief  of  the  community,  and  then, 
and  not  till  then,  the  screws  were  loosened. 

The  harvest  of  the  speculators,  however,  was  still  but  half 
gathered.  Hitherto  the  combination  had  operated  for  a  fall. 
Now  was  the  moment  to  change  the  tactics  and  take  advantage 
of  the  rise.  The  time  was  calculated  to  a  nicety.  The  London 
infatuation  had  wonderfully  continued,  and  as  fast  as  certifi- 
cates of  stock  were  issued  they  seemed  to  take  wings  across  the 
Atlantic.  Yet  there  was  a  limit  even  to  English  credulity,  and 
in  November  it  became  evident  that  the  agents  of  foreign  houses 
were  selling  their  stock  to  arrive.  Tlie  price  was  alx>ut  40; 
the  certificates  might  be  expected  by  the  steamer  of  the  23d. 
Instantly  the  combination  changed  front.  As  before  they  had 
depressed  the  market,  they  now  ran  it  up,  and,  almost  as  if 
by  magic,  the  stock,  which  had  been  heavy  at  40,  astonished 
every  one  by  shooting  up  to  50.  New  developments  were 
evidently  at  hand. 

At  this  point  Mr.  Daniel  Drew  once  more  made  his  appearance 
on  the  stage.  As  was  very  natural,  he  had  soon  wearied  of  the 
sameness  of  his  part  as  a  mere  looker-on  in  Wall  Street,  and  had 
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relapsed  into  his  old  habiti$.  He  was  no  longer  treasurer  of  the 
Erie,  and  could  not  tlierefore  invite  the  public  to  the  game, 
while  he  himself  with  somber  piety  shook  the  loaded  dice.  But 
it  had  become  with  him  a  second  nature  to  operate  in  Erie,  and 
once  more  he  was  deep  in  its  movements.  At  first  he  had  com- 
bined with  his  old  friends,  the  present  directors,  in  their  *'lock- 
ing-up  "  conspiracy.  He  had  agreed  to  assist  them  to  the  extent 
of  four  millions.  The  vacillating,  timid  nature  of  the  man, 
however,  could  not  keep  pace  with  his  more  daring  and  deter- 
mined associates,  and,  after  embarking  a  million,  becoming 
alarmed  at  the  success  of  the  joint  operations  and  the  remon- 
strances of  those  who  were  threatened  with  ruin,  he  withdrew 
his  funds  from  the  operatoi-s'  control  and  himself  from  their 
councils.  But  though  he  did  not  care  to  run  the  risk  or  to  incur 
the  odium,  he  had  no  sort  of  objection  to  sharing  the  spoils. 
Knowing,  therefore,  or  supposing  that  he  knew,  the  plan  of 
campaign,  and  that  i)lan  jumping  with  his  own  bearish  inclina- 
tions, he  continued,  on  his  own  account,  operations  looking  to  a 
fall.  One  may  easily  c(mceive  the  wrath  of  the  Erie  operators 
at  such  a  treacherous  policy ;  and  it  is  not  difficult  to  imagine 
their  vows  of  vengeance.  Meanwhile  all  went  well  with  Daniel 
Drew.  Erie  looked  woi-se  and  worse,  and  the  golden  harvest 
seemed  drawing  near.  By  the  middle  of  November  he  had  con- 
tracted for  the  delivery  of  some  seventy  thousand  shares  at  cuiv 
rent  prices,  averaging,  perhaps,  38,  and  probably  was  counting 
his  gains.  He  did  not  api)reciate  the  full  power  and  resources 
of  his  old  associates.  On  the  14th  of  Xovember  their  tactics 
changed,  and  he  found  himself  involved  in  terrible  entangle- 
ments,—  hopelessly  cornered.  His  position  disclosed  itself  on 
Saturday.  Naturally  the  first  impulse  was  to  have  recourse  to 
the  courts.  An  injunction  —  a  dozen  injimctions  —  could  be  had 
for  the  asking,  but,  unfortunately,  could  be  had  by  both  parties. 
Drew's  own  recent  experience,  and  his  intimate  acquaintance 
with  the  characters  of  Fisk  and  (jould,  were  not  calculated  to 
inspire  him  with  much  ccmfidence  in  the  efficacy  of  the  law. 
But  nothing  else  remained,  and,  after  hurried  consultations 
among  the  victims,  the  lawyers  were  applied  to,  the  affidavits 
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prepared,  and  it  was  decided  to  repaii^  on  the  following 
llonday  to  the  so-called  courts  of  justice. 

Nature,  however,  had  not  bestowed  on  Daniel  Drew  the  steady 
lerve  and  sturdy  gambler's  pride  of  either  Vanderbilt  or  of  his 
►Id  companions  at  Jei-sey  City.  His  mind  wavered  and  hesitated 
letween  different  courses  of  action.  His  only  care  was  for  him* 
elf,  his  only  thought  was  of  his  own  position*  He  was  willing 
p)  betray  one  party  or  the  other,  as  the  case  might  be.  He  had 
iven  his  athdavit  to  those  who  were  to  bring  the  suit  on  the 
Monday,  hut  he  stood  perfectly  ready  to  employ  Sunday  in 
betraying  their  counsels  to  the  defendants  in  the  suit.  A  posi- 
tion more  contemptible,  a  state  of  mind  more  pitiable,  can  haitlly 
be  conceived.  After  passing  the  niglit  in  this  abject  L'ontlition, 
on  the  morning  of  Sunday  he  sought  out  Mr.  Fisk  for  purposes 
bf  self-humiliation  and  treachery.*  He  then  partially  revealed  the 
llillieulties  of  his  situation,  only  to  liave  his  confidant  prove  to 
im  how  entirely  he  was  caught,  by  completing  to  liim  the  reve- 
ation*  He  betrayed  the  secrets  of  his  new  allies,  and  bemoaned 
bis  own  hard  fate;  he  was  thereupon  comforted  by  Mr.  Fisk 
irith  the  cheery  I'emark  that  **  he  (Drew)  was  the  last  man  who 
ught  to  whine  over  any  position  in  which  he  placed  himself  in 
Nfganl  to  Erie.*'  The  poor  man  l>egged  to  see  Mr.  Gould,  and 
¥ouhl  take  no  denial.  Finally  ^Ir.  Gould  was  brought  in,  and 
ha  scene  was  repeated  for  his  edification.  The  two  must  have 
>een  satiated  with  revenge.  At  last  they  sent  him  away,  promis- 
V  ^-e  him  again  that  evening.  At  the  hour  named  he  again 
<  h  and,  after  waiting  thi^ir  convenieijce,  —  for  tlit*y  spared 
inmo  humiliation,  ^  he  again  appealed  to  them,  offering  them 
t  aums  if  they  would  issue  new  stock  or  lend  him  of  their 
;loak.  He  injjdored,  he  argueil,  he  threatened.  At  the  end  of 
►wo  boors  of  humiliation,  persuaded  that  it  was  all  in  vain,  that 
le  VfSis  wholly  in  ihe  power  of  antagonists  without  mercy,  he 
»k  his  hat»  said» ''  I  will  bid  you  good  night,"  and  went  his  way. 


'  It  OQgbt  perhaps  to  be  stated  thiit  tiiis  portion  of  the  nairaltve  has  no  i^tronger 
I  than  an  affidavit  of  Mr.  Fisk,  which  haa  not,  however,  been  publicly 
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But  to  return  to  the  course  of  events.  With  the  lords  of  Erie 
forewarned  was  forearmed.  They  knew  sometliing  of  the  method 
of  procedure  in  New  York  courts  of  law.  At  this  particular 
juncture  Mr.  Justice  Sutherland,  a  magistrate  of  such  pure 
character  and  unsullied  reputation  that  it  is  inexplicable  how 
he  ever  came  to  be  elevated  to  the  bench  on  which  he  sits,  was 
holding  chambei*s,  accortling  to  iissignnient,  for  the  four  weeks 
between  the  first  Monday  in  November  and  the  first  Monday  in 
December.  By  a  rule  of  the  court,  all  applications  for  orders 
during  that  time  were  to  be  made  before  him,  and  he  only, 
according  to  the  courtesy  of  the  Bench,  took  cognizance  of  such 
proceedings.  Some  general  arrangement  of  this  nature  is  mani- 
festly necessary  to  avoid  continual  conflicts  of  jurisdiction.  The 
details  of  the  assault  on  the  Erie  directoi^s  having  been  settled, 
counsel  appeared  before  Judge  Sutherland  on  Monday  morning 
and  petitioned  for  an  injum;ti(m  restraining  the  Erie  directors 
from  any  new  issue  of  stock  or  the  removal  of  the  funds  of  the 
company  lK?yond  the  jurisdiction  of  the  court,  and  also  asking 
that  the  road  l)e  placed  in  the  hands  of  a  receiver.  The  suit  was 
brought  in  the  name  of  Mr.  August  Belmont,  who  was  supposed 
to  represent  large  foreign  holders.  The  petition  set  forUi  at 
length  the  alleged  facts  in  the  case,  and  was  supported  by  the 
aUidavits  of  Mr.  Drew  and  others.  Mr.  Drew  apparently  did 
not  inform  the  counsel  of  the  manner  in  which  he  had  passed 
his  leisure  hours  on  the  previous  day;  had  he  done  so,  Mr. 
Belmont's  counst^l  pro])ably  would  have  expedited  their  move- 
ments. The  injunction  was,  however,  duly  signed,  and,  doubt- 
less, immediately  served. 

Meanwhile  Messi*s.  Gould  and  Fisk  had  not  been  idle.  Ap-- 
plications  for  injunctions  and  receiverships  were  a  game  which 
two  could  play  at,  and  long  experience  had  taught  these  close 
observers  the  very  great  value  of  the  initiative  in  law.  Accord- 
ingly, some  two  honi-s  before  the  Belmont  application  was  made, 
they  ha<l  sought  no  less  a  ])ei-son  than  Mr.  Justice  Barnard, 
caught  liim,  as  it  were,  either  in  his  bed  or  at  his  breakfast, 
whereupon  he  had  heltl  a  lit  de  justict*,  and  made  divers  aston- 
ishing orders.    A  petition  was  presented  in  the  name  of  one 
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cintosh,  a  salaried  officer  of  the  Erie  Road,  who  claioied  also 
be  a  shareholder.  It  set  foilh  the  danger  of  injunctions  and 
I  the  appointment  of  a  receiver,  the  great  injury  likely  to  rCiSult 
from,  etc.  After  due  considemtion  on  the  part  of  Judge 
an  In  junction  was  issued,  staying  and  restraining  all 
raits,  and  actually  appointing  Jay  Gould  receiver,  to  hold  and 
Usburse  the  funds  of  the  company  in  accordance  with  the  reso- 
nUons  of  the  Board  of  Directors  and  the  Executive  Comniittee. 
This  certainly  was  a  very  brilliant  flank  movement,  and  testi- 
led  not  less  emphatically  to  Gould's  genius  than  to  Barnard's 
aw;  but  most  of  all  did  it  testify  to  the  efficacy  of  the  new 
M>mbination  between  Tammany  Hall  and  the  Erie  Railway* 
Since  the  passage  of  the  bill  *'to  legalize  counterfeit  money," 
n  April,  and  the  present  November,  new  light  had  burst  upon 
lie  judicial  mind,  and  as  the  news  of  one  injunction  and  a 
rague  rumor  of  the  other  crept  through  Wall  Street  that  day, 
t  was  no  MTmder  that  oj)erators  stood  aghast  and  that  Erie 
luctuated  wildly  from  50  to  61  and  hack  to  48, 

The  Erie  directoi^,  however,  did  not  rest  satisfied  with  the 
msition  which  they  had  \\\ni  through  Judge  Barnard's  order. 
That  simply  placed  them,  as  it  were,  in  a  strong  defensive  atti- 
tude. They  were  not  the  men  to  stop  there :  they  aspired  to 
nothing  less  than  a  vigorous  offensive.  With  a  superb  au- 
acity,  which  excites  admiration,  the  new  trustee  immediately 
iled  a  supplementary  petition.  Therein  it  was  duly  set  forth 
ubts  had  been  raised  as  to  the  legality  of  the  recent  issue 
two  hundred  thousand  shares  of  stock,  and  that  only 
mt  tfiis  amount  was  to  be  had  in  America;  the  trustee  there- 
re  petitioned  for  authority  to  use  the  funds  of  the  corporation 
purchase  and  cancel  the  whole  of  this  amount  at  any  price 
than  the  par  value,  without  regard  to  the  rate  at  which  it 
been  issued.  The  desired  authority  was  conferred  by  Mr. 
ustice  Barnard  as  soon  as  asked.  Human  assurance  could  go 
lo  further*  The  petitioners  had  issued  these  sliares  in  the  bear 
terest  at  40,  and  had  run  down  the  value  of  Erie  to  35 ;  they 
then  turned  round,  and  were  now  empowered  to  buy  back 
very  stock  in  the  bull  interest,  and  in  the  name  and  with 
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the  funds  of  the  corporation,  at  par.  A  law  of  the  State  dis- 
tinctly forbade  corporations  from  operating  in  their  own  stock 
but  this  law  was  disregarded  as  if  it  had  been  only  an  injunc 
tion.  An  injunction  forbade  the  treasurer  from  making  anj 
disposition  of  the  funds  of  the  company,  and  this  injunction 
was  respected  no  more  than  the  law.  These  trustees  had  sold 
the  property  of  their  wards  at  40 ;  they  were  now  prepared  to 
use  the  money  of  their  wards  to  buy  the  same  property  back  at 
80,  and  a  judge  had  been  found  ready  to  confer  on  them  the 
power  to  do  so.  Drew  could  not  withstand  such  tactics,  and 
indeed  tlie  annals  of  Wall  Street  furnished  no  precedent  or 
parallel. 

When  this  last,  undreamed-of  act  was  made  public  on  Wednes- 
day at  noon,  it  was  apparent  that  the  crisis  was  not  far  off. 
Daniel  Drew  was  cornered.  Phie  was  scarce  and  selling  at  47, 
and  would  not  become  i)lenty  until  the  arrival  of  the  English 
steamer  on  Monday;  and  so,  at  47,  Mr.  Drew  flung  himself  into 
the  breach  to  save  his  endangei'cd  credit,  and,  under  his  pur- 
chases, the  stock  rapidly  rose,  until  at  five  o'clock  Wednesday 
afternoon  it  reached  57.  Contrary  to  expectation,  the  '^corner" 
had  not  yet  culminated.  It  became  evident  the  next  morning 
that  before  two  o'clock  that  day  the  issue  would  be  decided. 
Drew  fought  desperately.  The  Brokers'  Board  was  wild  with 
excitement.  High  words  passed;  collisions  took  place;  the 
])cars  were  savage,  and  the  bulls  pitiless.  Erie  touched  62,  and 
there  was  a  diiTerenco  of  sixteen  per  cent  between  cash  stock 
and  stock  sold  to  be  delivered  in  three  days,  —  when  the 
steamer  would  1x3  in,  —  and  a  difference  of  ten  per  cent  between 
stock  to  be  delivered  on  the  spot  and  that  to  be  delivered  at 
the  usual  time,  which  was  a  (luarter  after  two  o'clock.  Millions 
were  luindhHl  like  thousands  :  fabulous  rates  of  interest  were 
paid  ;  rumors  of  legal  proceedings  were  flyuig  about,  and  forays 
of  the  Krie  chiefs  on  the  Vanderbilt  roads  were  confidently  pre- 
dicted. New  York  (Central  suddenly  shot  up  seven  per  cent 
under  these  influences,  and  Vanderbilt  seemed  about  to  enter  the 
field.  The  interest  of  the  stock  market  centered  in  the  ooi 
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and  on  these  two  great  corporations.  All  other  stocks  were  quiet 
and  neglected  while  the  giants  were  fighting  it  out.  The  battle 
was  too  fierce  to  hist  long.  At  a  quarter  liefore  three  o*clock 
the  struggle  would  be  over.  Yet  now,  at  the  very  last  moment, 
the  prize  which  trembled  before  them  eluded  the  grasp  of  the 
Erie  ring.  Their  opponent  was  not  saved,  but  they  shared  his 
disaster.  Their  combination  had  turned  on  the  fact,  disclnscd 
to  them  by  the  Erie  books,  that  some  three  hundred  thousand 
shares  of  its  stock  had  been  issued  in  tlie  ten-share  certificates 
which  alone  are  transmitted  to  London.  This  amount  they 
supposed  to  be  out  of  the  country  ;  tlie  balance  they  could 
account  for  as  beyond  the  reach  of  Drew.  Suddenly,  iis  two 
o'clock  approached,  antl  Erie  was  trembling  in  the  sixties,  all 
Brc*adway  —  every  tailur  and  bootmaker  and  cigar  vender  of 
New  York — ^  seemed  pouring  into  Broad  Street,  and  each  new- 
comer held  eagerly  before  him  one  or  more  of  those  ten-share 
certificates  which  should  have  been  in  Lutidon.  Not  only  this, 
but  the  pockets  of  the  agents  of  foreign  hankers  seemed  burst- 
ing with  them.  Bedkm  had  suddenly  broken  loose  in  Wall 
Street.  It  was  aljsolutely  necessary  for  the  conspiraturs  to  ab- 
Siirb  this  stock,  to  keep  it  from  the  hands  of  Drew.  This  they 
attempted  to  do,  and  manfully  stood  their  ground,  fighting 
against  time.  Suddenly,  when  the  hour  had  almost  come,  — 
wben  five  minutes  more  would  have  landed  them  in  safety,  ^ — 
through  one  of  those  strange  incidents  whicli  occur  in  Wall 
Street  and  which  cannot  be  explained,  they  seemed  smitten  with 
panic.  It  is  said  their  bank  refused  to  certify  their  checks  for 
the  suddenly  increased  amount;  the  sellers  insisted  on  having 
certified  checks,  and,  in  the  delay  caused  by  this  unforeseen 
difficulty,  the  precious  five  minutes  elapsed,  and  the  crisis  had 
passed.  The  fruits  of  tlieir  ph»t  had  escaped  them.  Drew  made 
good  his  contracts  at  57,  tiie  stock  at  once  fell  heavily  to  42,  and 
a  dull  quiet  succeeded  to  the  excitement  of  the  morning.  The 
hand  of  the  government  had  made  itself  felt  in  Wall  Street. 

Ttie  Broad  Street  conflict  was  over,  and  some  one  had  reaped 
a  harvest.  Who  was  it?  It  was  not  Drew,  for  his  hisses,  upait 
from  a  ruined  prestige*  were  estimated  at  nearly  a  million  and 
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a  half  of  dollars.  The  Erie  directors  were  not  the  fortunate 
men,  for  their  only  trophies  were  great  piles  of  certificates  of 
Erie  stock,  which  had  cost  them  '*  corner ''  prices,  and  for  which 
no  demand  existed.  If  Drew's  loss  was  a  million  and  a  half, 
their  loss  was  likely  to  be  nearer  three  millions.  Who,  then, 
were  the  recipients  of  these  missing  millions?  There  is  an 
ancient  saying,  which  seems  to  have  been  tolerably  verified  in 
this  case,  that  when  certain  persons  fall  out  certain  other  per- 
sons come  by  their  dues.  The  *'  comer  "  was  very  beautiful  in 
all  its  details,  and  most  admirably  planned ;  but,  unfortunately, 
those  who  engineered  it  liad  just  previously  made  the  volume 
of  stock  too  large  for  accurate  calculation.  For  once  the  outside 
public  had  been  at  hand  and  Wall  Street  had  been  found  want- 
ing. A  large  portion  of  the  vast  sum  taken  from  the  combat- 
ants found  its  way  into  the  pockets  of  the  agents  of  English 
bankers,  and  a  part  of  it  was  accounted  for  by  them  to  their 
principals;  another  portion  went  to  relieve  anxious  holders 
among  the  American  outside  public ;  the  remainder  fell  to  pro- 
fessional operators,  probaUy  far  more  lucky  than  sagacious. 
Still,  there  liad  been  a  fall  before  there  was  a  rise.  The  sub- 
sequent disaster,  pcrliaps,  no  more  than  counterbalanced  the 
earlier  victory ;  at  any  rate,  Messra.  Gould  and  Fisk  did  not 
succumb,  but  preserved  a  steady  front,  and  Erie  was  more  upon 
the  street  than  ever.  In  fact,  it  was  wholly  there  now.  -The 
recent  oi)erations  had  proved  too  outrageous  even  for  the 
Brokei's'  Board.  A  new  rule  was  passed,  that  no  stock  should 
be  called,  the  issues  of  which  were  not  registered  at  some 
respectable  banking-house.  The  Erie  dii'ectors  declined  to  con- 
form to  this  rule,  and  their  road  was  stricken  from  the  list  of 
calls.  Nothing  daunted  at  this,  these  Protean  creatures  at  once 
organized  a  new  board  of  their  own,  and  so  far  succeeded  in 
their  efforts  as  to  have  Erie  quoted  and  bought  and  sold  as 
reguhirly  as  ever. 

Though  tlie  catastrophe  had  taken  place  on  the  19th,  the 
struggle  was  not  yet  over.  The  interests  involved  were  so 
enormous,  the  developments  so  fistounding,  such  passions  hpd 
been  aroused,  that  some  safety  valve  through  which  suppr 
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wrath  could  work  itself  off  was  absolutely  necessary,  and  this 
the  courts  of  law  afforded.  The  attack  was  stimulated  by  various 
motives.  The  bona  fide  holders  of  the  stock,  especially  the  for- 
eign holders,  were  alarmed  for  the  existence  of  their  property. 
The  Erie  ring  had  now  boldly  taken  the  position  that  their 
duty  was,  not  to  manage  the  road  in  the  interests  of  its  owners, 
not  to  make  it  a  dividend-paying  corporation,  but  to  preserve  it 
from  consolidation  with  the  Vanderbilt  monopoly.  This  policy 
was  openly  proclaimed  by  Mr.  Gould,  at  a  later  day,  before  an 
investigating  committee  at  Albany.  With  imspeakable  effront- 
ery, —  an  effrontery  so  great  as  actually  to  impose  on  his  audi- 
ence and  a  portion  of  the  press,  and  make  them  believe  that  the 
public  ought  to  wish  him  success,  —  he  described  how  stock 
issues  at  the  proper  time,  to  any  required  amount,  could  alone 
keep  him  in  control  of  the  road,  aiid  keep  Mr.  Vanderbilt  out 
of  it;  it  would  be  his  duty,  therefore,  he  argued,  to  issue  as 
much  new  stock,  at  about  the  time  of  the  annual  election,  as 
would  suffice  to  keep  a  majority  of  all  the  stock  in  existence 
under  his  control ;  and  he  declared  that  he  meant  to  do  this. .  .  . 
The  strangest  thing  of  all  was,  that  it  never  seemed  to  occur  to 
his  audience  that  the  propounder  of  this  comical  sophistry  was 
a  trustee  and  guardian  for  the  stockholders,  and  not  a  public 
benefactor;  and  that  the  owners  of  the  Erie  Road  might  pos- 
sibly prefer  not  to  be  deprived  of  their  property,  in  order  to 
secure  the  blessing  of  competition.  So  unique  a  method  of  secur- 
ing a  reelection  was  probably  never  before  suggested  with  a  grave 
face,  and  yet,  if  we  may  believe  the  reporters,  Mr.  Gould,  in 
developing  it,  produced  a  very  favorable  impression  on  the  com- 
mittee. It  was  hardly  to  be  expected  that  such  advanced  views 
as  to  the  duties  and  powers  of  railway  directors  would  favorably 
impress  commonplace  individuals  who  might  not  care  to  have 
their  property  scaled  down  to  meet  Mr.  Gould's  views  of  public 
welfare.  These  persons  accordingly,  popularly  suj)posed  to  be 
lepiesented  by  Mr.  Belmont,  wished  to  get  their  property  out 
of  the  hands  of  such  fanatics  in  the  cause  of  cheap  transporta- 
4iid  identiful  stock,  with  the  least  possible  delay.  Com- 
pere the  operators  who  had  suffered  in  the  late 
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**  comer.**  and  who  dcBxred  to  %ht  tar  better  terns  and  a  mora 
equal  diTisioQ  of  plonder.  Behind  them  all,  Vanderliilt  waa 
siipiHxsed  CO  be  keeping  an  estgtt  eje  on  the  Iong>-eoveted  Erie. 
Thus  the  nukCeriaLs  for  lit^^acion  exisied  in  abondanoe. 

l>n  Monday,  the  23d.  Judge  Satherland  Tacated  Judge  Bar- 
nanrs  order  ;ippointing  Jar  Cvonid  icceiTer,  and,  after  seyen 
hi>un>*  arvrument  and  some  exhibitions  of  vulgaritj  and  inde- 
oeuo y  on  the  part  of  ooonaeL  which  Tied  with  thoee  of  the  pre- 
vioiufi  AprtL  he  d^>pointed  Mr.  Daries*  an  er-^hief-justice  of 
the  Court  of  AppiNiLk  receiver  of  the  road  and  ite  franchise, 
ItMvinc  the  special  term^s  of  the  order  to  be  settled  at  a  fntnra 
ilav.  The  seven  houK*  struggle  has  not  been  without  an  object; 
(hiit  iK^y  Judge  Baraaid  had  been  peculiarly  active.  The  mom- 
ittc  hours  ho  Iiad  beguiled  by  the  delivery  to  the  grand  jury  of 
iMio  v>f  iho  tiK>sc  Ascoundii^  charges  ever  recorded;  and  now,  as 
tho  slt.ulos  of  oveniug  were  falling*  he  closed  the  labors  of  the 
itay  hy  issuing  ;i  stay  of  the  proceedings  then  pending  before  his 
assov  i;ito.  .  .  .  Tuceiitay  had  been  named  by  Judge  Sutherland, 
at  (ho  tiuio  he  ap(H)inteii  his  ivceiver.  as  the  day  upon  which  he 
wouKl  sottlo  the  details  of  the  onler.  His  first  proceeding  upon 
tluu  ilaw  on  timling  his  action  stayed  by  Judge  Barnard,  was  to 
^ruiit  a  motion  to  show  cause,  on  the  next  day,  why  Baniard's 
oixlor  shouUl  not  W  vacatciL  This  style  of  warfeire,  however, 
mivoivd  aliojjothor  tiH>  much  of  the  tame  defensive  to  meet  suc- 
oossfuUy  the  U>ld  strategy  of  Messrs.  Gould  and  Fisk.  They 
oarriotl  tho  war  into  Africa.  In  the  tM"enty-four  hours  during 
whi(*h  Juilgo  Sutherland's  order  to  show  cause  was  pending 
ihroo  now  actions  were  conmioncod  by  them.  In  the  first  place, 
ilioy  sueil  tho  suors.  Alleginjj  the  immense  injurj-  likely  to  result 
t4)  tho  Krie  lloail  fn>m  actions  commenced*  as  they  alleged, 
sohay  with  a  view  of  extorting  money  in  settlement,  Mr.  Belmont 
was  sued  for  a  million  of  dollars  in  damages.  Their  second  suit 
was  against  Messrs.  Work,  Sehell,  and  others,  concerned  in  the 
litigations  of  the  previous  spring,  to  recover  the  8429,250  then 
paid  them,  as  was  alleged,  in  a  fraudulent  settlement  These 
"ctions  were,  however,   commonplace,    and   might  have  been 

HUght  by  ordinary  men.    Messrs.  Gould  and  Fisk  were  always 
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displaying  tbe  in  vent  ion  of  genius.  The  same  day  they  carried 
•heir  quniTeb  into  the  United  States  eumts.  The  whole  press, 
th  of  New  York  and  of  the  country,  disgusted  with  the  parody 
if  justice  enacted  in  the  State  courts,  had  cried  aloud  to  have 
the  whole  matter  transfened  to  the  United  Slates  iiiljuuals,  the 
decisions  of  which  niiglit  have  sonie  weight,  and  wdiere,  at  least, 
Ho  partisans  upon  the  bench  would  shower  each  otlier  with  stays, 
injunctions,  vaeatings  of  orders,  and  other  such  pellet.s  of  the 
law .  The  Erie  ring,  as  usual,  took  time  by  the  forelock.  While 
their  shiw^er  antagonists  were  deliberating,  they  acted*  On  this 
Monday,  the  23d,  one  Henry  H.  Wtielpley,  who  had  liccn  a 
ulerk  of  Gouhrs,  and  who  claimed  to  be  a  stockholder  in  tlie 
Erie  and  a  citizen  of  New  Jersey,  instituted  a  suit  against 
Uie  Erie  Railway  before  Judge  lUatchfnrd,  of  the  Ignited  States 
District  Court,  Alleging  the  doubts  whiidt  hung  over  the  va- 
lidity of  the  recently  issued  stock,  he  petitioned  that  a  receiver 
might  l>e  appointed,  and  tlie  company  directed  to  transfer  into 
lis  hands  enough  property  to  secure  fruni  loss  the  plamliff  jis 
well  as  all  other  hoklers  of  the  new  issues.  The  Erie  counsel 
W^re  on  the  ground,  and,  as  soou  as  the  petition  was  read, 
Iv^aived  ail  further  notice  as  to  tlie  matters  contained  in  it ; 
whereupon  the  court  at  once  appointed  Jay  Gould  receiver,  and 
directed  the  Erie  Company  to  place  eight  millions  of  dollars  in 
his  hands  to  protect  the  rights  represented  by  the  plaintiff.  Of 
course  the  receiver  was  required  to  give  bonds  with  sufficient 
Sureties.  Among  the  sureties  was  James  Fisk,  Jr.  The  bril- 
liancy of  this  move  was  only  surpassed  by  its  success.  It  fell 
like  a  iMjraKshell  in  the  enemy's  camp,  and  scattered  dismay 
Among  those  who  still  [jreserved  a  lingering  faith  in  the  virtue 
of  law  as  administered  by  any  know^n  courts.  The  interference 
of  the  court  w^as  in  this  case  asked  for  on  the  ground  of  fraud. 
If  any  fmiid  bid  been  committed,  the  officere  of  the  company 
l^lone  could  be  the  delinquents.  To  guard  against  the  conse- 
quences of  that  fraud,  a  receivership  was  prayed  for,  and  the 
court  appointed  as  receiver  the  very  officer  in  whom  the  alleged 
frauds,  on  which  its  action  was  based,  must  have  originated.  It 
true,  afl  was  afterwards  observed  by  Judge  Nelson  in  setting 


no 


Terr  •£  -J^'iiL^*?  Bl^uconmi  i»  jo  £v  a 

.>v-l:r^e  dittc  zhi»  \XiAst  «a»  not 
:  r.:^.  ir  uinjuea  3Ui  agBmnr  of  amw 
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r':e  iit:*^:  iar  Jmiies  Safifaedawi  bb^  ifcort  work  of  hit 
.^r  ratrr  5.imarrs  aat  of  pcoee««iiiigs  in  v^wd  to  Ae  DoTieo 
:v.e-vHn>iuL%  He  TaLmceii  it  at  omce*  and  incoDtinMiti|]r  pio- 
.-vtxic.HiL  wuouT  i^oocio^  the  accioa  of  Jnc^  Blatdifofd  on  the 
Li  v  6.*re.  ;x>  Mcde  die  tserav  of  the  order,  which,  eoToring  as  it 
i'.ti  ::to  wuoie  of  che  Erie  propertr  and  franchise,  excepting  cmly 
-!c  •»  t^mcirtiT  of  che  rood,  bade  fair  to  lead  to  a  conflict  of  joria- 
.:tc'..>  a  \fc\nf«fa  che  State  and  Federal  coarta. 

V  t'l  vow  A  aevr  judicial  combatant  appears  in  the  arena.    It 
>^  i  'val;  CO  »v  whr  Judge  Barnard,  at  this  time,  disappears 
•."••••t  /-o  namitiv^».     Perhaps  the  notorioos  jndicial  yiolence  of 
;>.'  ^rt.cu  \\tucii  mu^c  have  made  his  eagerness  as  dangerous  to 
>.'*<.'  v.t;i>^'  iio  es(>otued  as  the  eagerness  of  a  too  swift  witness, 
!  ivt    il.trtttod  the  Erie  counsel.    Perhaps  the  fact  that  Judge 
<:iilic:  LitulV  term  in  chambers  would  expire  in  a  few  days  had 
tu.^vto  thetu  wi^h  to  intrust  their  cause  to  the  magistrate  who 
\\:i<  i»»  smoot^tnl  hUu.    At  any  ratSi  the  new  order  staying  pro- 
vrr^liMijH  uiulor  Juilg^*  Sutberlauds  order  was  obtained  from 
)uJv;v  V'tui^^'^K       it  i«^  (UiUL  somewhat  before  the  terms  of  the 
u^^M\v»«4hi|»  hiul  Uh»u  Hiially  settled.    The  change  spoke  well 
h»i  I  tu«  ^liMvi  iiuiimUoii  of  thiHie  who  made  it,  for  Judge  Cardozo  is 
ik  \v^\  slilToivht  iimu  fi>Mu  Judge  Barnard.    Courteous  but  in- 
niMo.  «ul»tlo.  oUnii^homltHi,  and  unscrupulous,  this  magistrate 
o^wiU    (ho    iiHMi   huiul   lieneath   the  silken   glove.    Equally 
Md    in    (ho   laws  of    New  York  and  in  the  mysteries  of 
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Tammany,  he  had  earned  his  place  hy  a  partisan  decision  on  the 
excise  law,  and  was  nominnted  for  the  bench  by  Mr.  Fernando 
Wood,  ill  a  few  remarks  concluding  aa  follows  :  "  Judges  were 
often  called  ou  to  decide  on  political  questions,  and  he  was 
sorry  to  say  the  niujoriiy  of  thcni  decided  according  to  their 
political  bias.  It  was  therefore  absolutely  necessary  to  look  to 
their  candidate's  political  principles.  He  would  noininate,  as  a 
fit  man  for  the  oihce  of  Judge  of  the  Supreme  t'uurt,  Albert 
Cardozo."     Nominated  as  a  partisan^  a  partisan  Caixlozo   has 

Iways  been,  when  the  occasion  demanded.    Such  was  the  new 

id  far  more  formidable  cliampion  who  now  ct»n fronted  Suth- 
erland, in  place  of  the  vulgar  BamaixL  His  first  order  in  the 
matter^  t<i  sliow  cause  why  the  order  «>f  his  brother  judge 
should  not  be  set  aside  —  was  not  returnable  until  the  30th, 

ad  in  the  intei-\'ening  five  days  many  events  were  to  happen. 
Immediately  after  the  settlement  by  Judge  Sutherland  of  the 
order  appointing  Judge  Davies  receiver,  that  gentleman  had 
proceeded  to  take  possession  of  his  trust.  Upon  arriving  at  the 
Erie  building,  he  found  it  converted  into  a  fortress,  with  a  sen- 
try  pati-olling  beliind  the  bolts  and  bars,  to  whom  was  conlided 
the  duty  of  scrutinizing  all  comera,  and  of  admitting  none  but 
the  faithful  allies  of  the  garrison*  It  so  hapi)ened  that  Mr* 
Davies,  himself  unknown  to  the  custodian,  was  accompanied 
by  Mr,  Eaton,  the  former  att4:>rney  of  the  Erie  corporation.  This 
gentleman  was  recognized  by  the  sentry,  and  forthwith  the 
gates  flew  open  for  himself  and  his  companion.  In  a  few 
momenta  more  the  new  receiver  astonished  Messi's.  Gould  and 
Fisk,  and  certain  legal  gentlemen  with  whom  they  happened 
to  be  in  conference,  l»y  suddenly  appearing  in  the  midst  of  them* 
The  apparition  was  not  agreeable,  Mr.  Fisk,  however,  with  a 
fair  appearance  of  cordiality,  welcomed  the  strangers,  and  shortly 
after  left  the  room.  Speedily  returning,  his  manner  underwent 
a  change,  and  he  requested  the  newcomei's  to  go  the  way  they 
He.    As  they  did  not  comply  at  once,  he  opened  the  door, 

od  directed  their  attention  to  some  dozen  men  of  forbidding 
aspect  who  stood  outside,  and  who,  he  intimated,  were  prepared 
to  eject  them  forcibly  if  they  sought  to  prolong  their  unwelcome 
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stay.  As  an  indication  of  the  lengths  to  which  Mr.  Fisk  was 
prepared  to  go,  tliis  was  sufficiently  significant.  The  move- 
ment, however,  was  a  little  too  rapid  for  his  companions;  the 
lawyers  protesteil.  Mr.  (iould  apologized,  Mr.  Fisk  cooled  down, 
and  his  familiiirs  retired.  The  receiver  then  proceeded  to  give 
written  notice  of  his  appointment,  and  the  fact  that  he  had 
taken  possession  :  disifgaixling,  in  so  doing,  an  order  of  Judge 
Cardozo,  staying  proceedings  under  Judge  Sutherland's  order, 
which  one  of  the  opposing  counsel  drew  from  his  pocket,  but 
which  Mr.  Davies  not  inaptly  chai-acterized  as  a  '*  very  singular 
order,"  seeing  that  it  was  signed  before  the  terms  of  the  order 
it  sought  to  affect  were  finally  settled.  At  length,  however,  at 
the  earnest  request  of  some  of  the  subordinate  officials,  and 
satisfied  with  the  formal  possession  he  had  taken,  the  new 
receiver  delayed  further  action  until  Friday.  He  little  knew 
the  resources  of  his  opponents,  if  he  vainly  supposed  that  a 
formal  possessitm  signified  anytliing.  The  succeeding  Friday 
found  the  directors  again  fortified  within,  and  himself  a  much 
enjoined  \vanderer  without.  The  vigilant  guards  were  now  no 
longer  to  Ihj  beguiled.  Within  the  building,  constant  discus- 
sions and  consultations  were  taking  place;  without,  relays  of 
detectives  inct-ssantly  watched  the  premises.  No  rumor  was  too 
wild  for  public  credence.  It  was  confidently  stated  that  the 
directoi-s  were  about  to  fly  the  State  and  the  county,  —  that  the 
treasury  had  already  l)ecn  conveyed  to  Canada.  At  last,  late 
on  Siuiday  n\<r\\{,  Mr.  Fisk  with  certain  of  his  associates  left 
the  building,  and  made  for  the  Jersey  Ferry;  but  on  the  way 
he  was  stoj)pcd  by  a  vigilant  lawyer,  and  many  papers  were 
s(M*vcd  u[)on  him.  His  plans  were  then  changed.  He  returned 
to  the  ollice  of  the  company,  and  presently  the  detectives  saw 
a  carriage  leave  the  luic  portals,  and  heard  a  loud  voice  order 
it  to  be  driven  to  the  Fifth  Avenue  Hotel.  Instead  of  going 
th(»re,  howeviM',  it  drove  to  the  ferry,  and  presently  an  engine, 
with  an  empty  directoi-s'  car  attached,  dashed  out  of  the  Erie 
station  in  .Ferscy  (^itv,  and  disapi)eared  in  the  darkness.  The 
detectives  met  and  consulted;  the  carriage  and  the  empty 
ear  weiv  i)ut  together,  and  the  inference,  announced  in  every 
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New  York  paper  the  succeeding  day,  was  that  Messrs.   Fiak 
and  Gould  had  absconded  with  inillioiiB  of  money  to  Canada, 

That  such  a  ridiculous  story  should  have  been  published, 
much  less  belie%^ed,  simply  shows  liovv  utterly  demoralized  the 
public  mind  had  become,  and  how  prepared  for  any  act  of 
high-handed  fraud  or  outrage.  The  libel  did  not  long  remain 
unconlriulicted*  The  next  day  a  card  from  Mr.  Fisk  was  tele- 
graphed to  the  newsp€apei*s^  denying  the  calumny  in  indignant 
terms.  The  eternal  steel  mik  were  again  made  to  do  duty,  and 
the  midnight  flitting  became  a  harmless  visit  to  Binghaniton  on 
business  connected  with  a  rolling  mill.  Judge  Balcom,  liow- 
©ver»  of  injunction  memory  in  the  earlier  records  of  the  Erie 
suits,  resides  at  Biiighamton,  and  a  leading  Ts'ew  York  paper 
not  inaptly  made  ttie  tmud  inquiry  of  Mr.  Fisk,  '^  If  he  really 
thought  that  Judge  Balcom  was  running  a  rolling  mill  of  the 
Erie  Company,  wliat  did  he  think  of  Judge  Bainard?''  Mr. 
Fisk,  however,  as  became  him  in  his  character  of  the  Miccenas 
of  the  bar,  instituted  suits  claiming  damages  in  fabuloufi  sums, 
for  defamation  of  character,  against  some  half  dozen  of  the  lead* 
ing  papers,  and  nothing  further  was  heard  of  the  nuitter,  nor, 
iudee<],  of  the  suits  either*  Not  so  of  the  trip  to  Binghaniton. 
On  Tuesday,  the  1st  of  December,  while  one  set  of  lawyers 
were  arguing  an  appeal  in  the  Whelpley  case  before  Judge 
Nelson  in  the  Federal  courts,  and  another  set  were  procuring 
orders  from  Judge  C'ardozo  staying  proceedings  authorized  by 
Judge  Sutherland,  a  third  set  were  aiding  Judge  Balcom  in 
certain  new  proceedings  in.stituted  in  the  name  of  the  Attorney- 
General  against  the  Erie  Road.  The  result  arrived  at  was,  of 
course,  that  Judge  Balcom  declared  his  to  be  the  only  shop 
where  a  regular,  reliable  artiele  in  the  way  of  law  was  retailed, 
then  proceeded  forthwith  to  restrain  and  shut  up  the  op- 
"fTosition  establishments.  The  action  was  brought  to  terminate 
the  existence  of  the  defendant  as  a  corporation,  and,  by  way  of 
preliminary*  application  was  made  for  an  injunction  and  the 
appointment  of  a  receiver.  His  Honor  held  that,  as  only  three 
receivers  had  as  yet  been  appointed,  he  was  certainly  entitled  to 
appoint  another.    It  was  perfectly  clear  to  him  that  it  was  his 
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duty  to  enjoin  the  defendant  corporation  from  delivering  the 
possession  of  its  road,  or  of  any  of  its  assets,  to  either  of  the 
receivers  already  appointed;  it  was  equally  clear  that  the  cor- 
poration would  be  obliged  to  deliver  them  to  any  receiver  he 
might  appoint.  He  was  not  prepared  to  name  a  receiver  just 
then,  however,  though  he  intimated  that  he  should  not  hesitate 
to  do  so  if  necessary.  So  he  contented  himself  with  the  appoint- 
ment of  a  referee  to  look  into  matters,  and,  generally,  enjoined 
the  directora  from  omitting  to  operate  the  road  themselves,  or 
from  delivering  the  possession  of  it  to  "any  person  claiming  to 
be  a  receiver." 

This  raiding  upon  the  agricultural  judges  was  not  peculiar  to 
the  Erie  party.  On  the  contrary,  in  this  proceeding  it  rather 
followed  tlian  set  an  example ;  for  a  day  or  two  previous  to 
Mr.  Fisk's  hurried  journey,  Judge  Peckham  of  Albany  had, 
upon  papers  identical  with  those  in  the  Belmont  suit,  issued 
divers  ordei-s,  siniihir  to  those  of  Judge  Balcom,  but  on  the 
other  side,  tying  up  the  Erie  directors  in  a  most  astonishing 
mimner,  and  clearly  hinting  at  the  expediency  of  an  additional 
receiver  to  l)e  ap[)ointed  at  Albany.  The  amazing  part  of  these 
Pcckhani  and  Halconi  proceedings  is,  that  they  seem  to  have 
been  initiated  with  perfect  gravity,  and  neither  to  have  been 
looked  upon  as  jests,  nor  intended  by  their  originators  to  bring 
the  courts  and  the  laws  of  New  York  into  ridicide  and  contempt 
Of  course  the  several  ordei*s  in  these  cases  were  of  no  more  im- 
portance than  so  much  waste  paper,  unless,  indeed,  some  very 
cautious  counsel  may  have  ctmsidered  an  extra  injunction  or 
two  very  convenient  things  to  have  in  his  house  ;  and  yet,  curi- 
ously enough,  from  a  legal  point  of  view,  those  in  Judge  Bal- 
com's  court  seem  to  have  been  almost  the  only  properly  and 
regularly  initiated  proceedings  in  the  whole  case. 

These  little  rural  episodes  in  no  way  interfered  with  a  renewal 
of  vigorous  hostilities  in  New  York.  While  Judge  Balcom  was 
appointing  his  referee,  Judge  Cardozo  granted  an  order  for  a 
reargument  in  the  Belmont  suit,  —  which  brought  up  again  the 
appointment  of  Judge  Davies  as  receiver, — and  assigned  the 
hearing  for  the  6  th  of  December.    This  step  on  his  part  bore  a 
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curious  resemblance  to  certain  of  his  performances  in  the  noto- 
rious case  of  the  Wood  leases,  and  made  the  plan  of  operations 
perfectly  clear.  The^  period  during  which  Judge  Sutherland 
was  to  sit  in  chambers  was  to  expire  on  the  4th  of  December, 
and  Cardozo  himself  was  to  succeed  him;  he  now,  therefore, 
proposed  to  signalize  his  associate's  departure  from  chambei-s  by 
reviewing  his  orders.  No  sooner  had  he  granted  the  motion, 
than  the  opposing  counsel  applied  to  Judge  Sutherland,  who 
forthwith  issued  an  order  to  show  cause  why  the  reargument 
ordered  by  Judge  Cardozo  should  not  take  place  at  once.  Upon 
which  the  counsel  of  the  Erie  Road  instantly  ran  over  to  Judge 
Cardozo,  who  vacated  Judge  Sutherland's  order  out  of  hand. 
The  lawyers  then  left  him  and  ran  back  to  Judge  Sutherland 
with  a  motion  to  vacate  this  last  order.  The  contest  was  now 
becoming  altogether  too  ludicrous.  Somebody  must  yield,  and 
when  it  was  reduced  to  that,  the  honest  Sutherland  was  pretty 
sure  to  give  way  to  the  subtle  Cardozo.  Accordingly  the  hear- 
ing on  this  last  motion  was  postponed  until  the  next  morning, 
when  Judge  Sutherland  made  a  not  undignified  statement  as  to 
his  position,  and  closed  by  remitting  the  whole  subject  to  the 
succeeding  Monday,  at  which  time  Judge  Cardozo  was  to  suc- 
ceed him  in  chambers.  Cardozo,  therefore,  was  now  in  undis- 
puted possession  of  the  field. 

«««««««« 
It  was  now  very  clear  that  Receiver  Davies  might  abandon 
all  hope  of  operating  the  Erie  Railway,  and  that  Messrs.  Gould 
and  Fisk  were  borne  upon  the  swelling  tide  of  victoryr~The — 
prosperous  aspect  of  their  affairs  encouraged  these  last-named 
gentlemen  to  yet  more  vigorous  offensive  operations.  The  next 
attack  was  upon  Vanderbilt  in  person.  On  Saturday,  the  5th  of 
December,  only  two  days  after  Judge  Sutherland  and  Receiver 
Davies  were  disposed  of,  the  indefatigable  Fisk  waited  on  Com- 
modore Vanderbilt,  and,  in  the  name  of  the  Erie  Company,  ten- 
dered him  fifty  thousand  shares  of  Erie  common  stock  at  70.  . . . 
As  the  stock  was  then  selling  in  Wall  Street  at  40,  the  Commodore 
nataraUy  declined  to  avail  himself  of  this  liberal  offer.  He  even 
went  further,  and,  disregarding  his  usual  wise  policy  of  silence, 
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wrote  to  the  New  York  Times  a  short  communication,  in  which 
he  referred  to  tlie  alleged  terms  of  settlement  of  the  previous 
July,  so  far  as  they  concerned  himself,  and  denied  them  in  the 
following  explicit  language :  "  I  have  had  no  dealings  with  the 
Erie  Railway  Com{)any,  nor  have  I  ever  sold  that  company  any 
stock  or  received  from  them  any  bonus.  As  to  the  suits  insti- 
tuted ])y  Mr.  Schell  and  othei-s,  I  had  nothing  to  do  with  them, 
nor  was  I  in  Jiny  way  concerned  in  their  settlement."  This  was 
certainly  an  announcement  calculated  to  confuse  the  public; 
but  the  confusion  became  confounded,  when,  upon  the  10th, 
Mr.  Fisk  followed  him  in  a  card  in  which  he  reiterated  the 
alleged  terms  of  settlement,  and  reproduced  two  checks  of  the 
Erie  Company,  of  July  11,  18G8,  made  payable  to  the  treasurer 
and  by  him  indoi*sed  to  C.  Vanderbilt,  upon  whose  order  they 
had  l^een  paid.  These  two  checks  were  for  the  sum  of  a  million 
of  dollars.  He  further  said  that  the  company  had  a  paper  in 
Mr.  Vauderbilt's  own  handwriting,  stating  that  he  had  placed 
fifty  thousand  shares  of  Erie  stock  in  the  hands  of  certain  per- 
sons, to  be  delivered  on  payment  of  5^3,500,000,  which  sum  he 
declared  had  been  paid.  Undoubtedly  these  apparent  discrep- 
ancies of  statement  admitted  of  an  explanation ;  and  some 
thin  veil  of  etiuivocation,  such  as  the  transaction  of  the  business 
through  thiril  parties,  justified  Vanderbilt's  statements  to  his  own 
conscience.  Comment,  however,  is  wholly  supei-fluous,  except 
to  call  attention  to  the  amount  of  weight  which  is  to  be  given 
to  the  statements  and  denials,  apparently  the  most  general  and 
explicit,  which  from  time  to  time  were  made  by  the  parties  to 
these  proceedings.  This  short  controversy  merely  added  a  little 
more  discredit  to  what  was  already  not  deficient  in  that  respect 
On  the  10th  of  December  the  Erie  Company  sued  Commodore 
Vanderbilt  for  't>8,500,000,  specially  alleging  in  their  complaint 
the  particulars  of  that  settlement,  all  knowledge  of  or  connec- 
tion with  which  the  defendant  had  so  emphatically  denied.     ^ 

None  of  the  multifarious  suits  which  had  been  brought  as  yet 
were  aimed  at  Mr.  Drew.  The  quondam  treasurer  had  apparently 
wholly  disappeared  from  the  scene  on  the  19th  of  November. 
Mr.  Fisk  took  advantage,  however,  of  a  leisure  day,  to  remedy 
this  oversight,  and  a  suit  was  commenced  against  Drew,  on  tbs 
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ground  of  certain  transactions  between  him*  as  treasurer,  and  tht 
railway  company,  in  relation  to  some  steamboats  concerned  in 
the  trade  of  Lake  Erie*  The  usual  allegations  of  fraud,  breach  of 
trust,  and  other  trifling  and,  technically,  not  State  iiriison  offences* 
were  made,  and  damages  were  set  at  a  million  of  dollars. 


It  waa  not  until  the  10th  of  Ftihruary  that  Judge  Cardozo 
published  lii«  decision  setting  aside  the  Sutherland  receivership, 
and  establishing  on  a  basis  of  authority  the  right  to  overissue 
stock  at  pleasure.  Tlie  sulijeet  was  tlien  us  obsolete  and  for- 
gotten as  thougli  it  had  never  absorbed  the  public  attention* 
And  another  **  settlement ''  had  already  been  effected*  The 
details  of  this  arrangement  have  not  been  dragged  to  light 
tJirough  the  exposures  of  sobsequent  Mtigation.  But  it  is  not 
difficult  to  see  where  and  how  a  cnnd>ination  of  overpowering 
luence  may  have  been  effected,  and  a  guess  might  even  be 
Earded  as  to  its  objects  and  its  victims.  The  fact  that  a 
-settlement  had  Ijeen  arrive<l  at  w^as  intimated  in  the  papei's 
of  the  26th  of  December,  On  the  lOtli  of  the  same  month  a 
stock  dividend  of  eiglity  per  cent  in  the  New  York  Cential  bad 
been  suddenly  declared  by  Vanderbilt,  Presently  the  legislature 
met.  While  the  l%rie  ring  seemed  to  have  good  reasons  for 
apprehending  hostile  legislation,  Yanderbilt^  on  his  part,  might 
Iiave  feared  for  the  success  of  a  lull  which  was  to  legalize  his 
06W  stock.  But  liardly  a  voice  was  raised  against  tlie  Erie  men, 
and  the  bill  of  the  C'entral  was  safely  carried  through.  This 
curious  absence  of  opposition  did  not  stop  here,  and  soon  the 
two  parties  were  seen  united  in  an  active  alliance.  Vanderbilt 
wanted  to  consolidate  Ins  roatls ;  the  Erie  directors  wanted  to 
SToid  the  formality  of  annual  elections.  Thereupon  two  other 
bills  went  hastily  through  this  honest  and  patriotic  legislature, 
tlie  one  authorizing  the  Erie  board,  which  had  been  elected 
for  one  year,  to  classify  itself  so  that  one  fifth  only  of  its  mem- 
bens  should  vacate  oflice  during  each  succeeding  year,  the 
other  consolidating  the  Vanderbilt  roads  into  one  colossal 
mmiopoly.  Public  interests  and  private  rights  seem  equally  to 
been  the  victims. 


II 

EARLY  AMERICAN  CONDITIONS  i 

WHAT  hai)[)ened  in  Mi(»bigan  was  typical  of  the  whole 
west4»rn  situation.  In  the  eai'ly  days  of  its  statehood  it 
had  pUinned  and  partly  built  two  lines  of  railroad  across  its  lower 
l)en insula,  from  east  to  west.  So  severely,  however,  was  the  state 
shak(;n  by  the  panic*  tbat  in  spite  of  its  heroic  efforts  to  meet  its 
obligations  the  word  Michigan  bi^eame  a  scai'ecrow  to  eastern 
capital.  As  the  years  wt^it  on  and  there  proved  to  be  no  possi- 
bility of  completing  the  roads  or  even  of  procuring  the  money 
necessary  to  keep  them  in  rei)air,  it  grew  plain  that  the  state 
must  get  rid  of  them.  One,  the  Michigan  Central,  one  hundred 
and  forty-five  miles  long,  ran  from  Detroit  to  Kalamazoo.  The 
other,  the  Michigan  Southern,  also  riui  nowhere,  but  achieved 
the  same  result  with  less  effort,  being  only  seventy-five  miles 
long.  The  roads  together  had  cost  83,500,000.  Accordingly, 
placing  its  dilapidated  property  on  the  bargain-counter,  the  state 
waited  for  customers. 

At  last,  in  lS4o,  tlu;  railroads  attracted  the  attention  of  two 
young  men,  both  eastenujrs  who  had  gone  West,  and  both  per- 
suaded not  (»nly  that  tlu^  day  of  ])rosperity  for  the  West  was 
about  to  dawn,  but  that,  if  the  right  means  were  taken,  eastern 
capital  could  l>c  brought  to  look  upon  a  western  road  with 
favor.  One  of  the  men  was  James  ¥.  Joy,  a  graduate  of  Dart- 
mouth College  and  the  Harvard  Law  School,  who  had  come  to 
Detroit  and  was  waiting  for  his  [)ractice  to  grow.  The  other  was 
John  W.  Brooks,  the  superintendent  (^f  the  Aubuni  and  Roches- 
ter Railroad  in  New  York.  Th(»y  believed  that  if  the  Michigan 
Central  could  be  rehabilitated  and  completed  for  the  remain- 
ing third  of  the  distance  to  Luke  Michigan,  it  would  prove  a 
profitable  investment.    It  would  oi)en  up  the  rich  farming  land  of 

^  From  All  Aiiifriciiii  Railroad  Ruililor :  .lohn  Murray  Forbes,  hy  Henzy  G. 
roai-KCin,  nnsron,  IJUl.    Uy  pcrini.ssion. 
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Michigan ;  better  still,  it  would  constitute  a  link  in  the  shortest 
route  from  the  East  to  Chicago  and  the  Mississippi  Valley.  At 
that  time  the  traveller  left  the  cars  at  Buffalo,  where  he  took  a 
steamer  which  conveyed  him,  by  the  roundabout  way  of  Lake 
Huron  and  the  Straits  of  Mackinaw,  to  the  head  of  Lake  Mich- 
igan. If  he  had  good  luck,  his  boat  reached  Chicago  in  four 
days  and  a  half ;  not  infrequently  six  days  were  needed.  With 
the  railroad  completed  across  Michigan,  the  time  from  Buffalo 
could  be  reduced  to  thirty-six  hours.  Of  course.  Brooks  reasoned, 
it  was  conceivable  that  as  years  went  on  a  railroad  might  be 
built  along  the  southern  shore  of  Lake  Erie  to  Toledo,  and  from 
there  to  Chicago ;  but  the  cost  of  such  an  undertaking  would  be 
so  stupendous  and  the  returns  so  uncertain  that  he  dismissed 
the  possibility  from  his  calculations.  The  Michigan  Central  was, 
it  is  true,  a'  railroad  in  the  wilderness ;  nevertheless  its  strategic 
position  was  such  that  it  could  hold  its  own  against  the  circuitous 
water  route.  With  eastern  capital  and  eastern  control,  it  was 
practically  certain  to  succeed.  Filled  with  this  conviction  Brooks, 
then  twenty-six  years  old,  set  forth  in  the  winter  of  1845-46  to 
make  the  acquaintance  of  men  of  means  in  Boston  and  New  York 
in  the  hope  of  interesting  them  in  his  scheme. 

Good  luck  led  Brooks,  in  the  course  of  his  labors,  to  the 
counting-room  of  John  M.  Forbes.  Forbes  had  already  made 
experiments,  most  of  them  financially  unsuccessful,  in  the  appli- 
cation of  steam  to  ocean  transportation ;  ^  but  he  was  ready  to 
listen  to  possibilities  more  promising  in  connection  with  steam 
transportation  on  land.  In  those  days,  of  course,  there  was  no- 
where any  expert  knowledge  of  railroading ;  yet,  judged  even 
by  the  standards  of  that  time,  his  notions  of  the  problems  of 
lailroad  management  were,  as  he  took  delight  in  recalling  in 
later  years,  naively  rudimentary.    He  reasoned,  for  example, 

*  For  the  mogt  part  the  vessels  used  steam  only  as  auxiliary  power,  having 
hinged  propeller-shafts,  by  means  of  which,  in  good  sailing  weather,  the  pro- 
peller could  be  turned  up  out  of  harm's  way.  Tlie  Midas,  built  and  owned  by  the 
Forbes  brothers,  was  the  first  steamer  to  navigate  Chinese  waters  ;  the  Massa- 
cfaowtta  was  one  of  the  earliest  ocean  steamers  on  the  Atlantic.  The  Iron  Witch, 
an  iron  paddle-wheel  steamer,  designed  for  fast  service  on  the  Hudson,  wjis  an 
saqpsnstre  fallore. 
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that  in  all  probability  the  presidency  of  a  railroad  company  was 
like  that  of  an  insurance  company,  —  a  dignified  office  which,  at 
that  time,  wa^  given  to  "  honest  and  reliable  though  unsuccessful 
merchant^/'  the  work  l)eing  done  by  a  secretary.  Such  a  position 
he  wished  to  find  for  his  elder  brother  Bennet,  whose  daring  and 
brilliant  career  as  a  sea  captain  had  not  proved  the  best  prepara- 
tion for  success  in  mercantile  affairs. 

Drawn  on  partly  by  this  fraternal  motive  and  partly  by  the 
fascination  of  the  enteiprise  it^self,  Forbes  went  so  far  as  to 
employ  Daniel  Webster  to  draft  a  charter  embodymg  the  wis- 
dom that  had  been  gleaned  from  eastern  railroad  experience, 
and  to  send  Brooks  biu*k  to  Michigan  to  secure  the  passage  of 
the  chart<^r  by  the  legislature. 

The  discussion  of  this  bill,  with  its  momentous  consequences 
to  the  exhausted  treasury  of  Michigan,  was  natui*ally  the  chief 
event  of  the  legislative  session  of  1840.  But  so  ignorant  were 
both  the  public  at  large  and  the  legislatoi's  themselves  concerning 
railroad  charters  that  the  point  on  which  local  interest  centred 
was  the  danger  that  the  pagan  capitalists  of  the  Ejist  should 
attempt  to  run  trains  ''on  the  Sabbath'';  and  every  day  peti- 
tions Ixjaring  on  this  i)(>int  were  presented.  When,  however,  the 
time  came  for  voting  on  this  secti(m,  amendments  were  offered 
rtHjuiring  that  the  c()r[)oration  should  observe  the  other  nine  com- 
mandment's also,  and  that  the  directors  should  attend  church 
at  least  twic(;  (»vcry  Sunday,  and  the  section  was  laughed  to  de- 
feat.^ The  true  guardian  of  the  state's  inter.ests  proved  to  be 
the  governor,  Alj)heus  Felch,  an  able  and  honest  executive,  who 
more  than  onee  during  this  session  had  to  restrain  the  legislature 
from  giving  away  to  coiporations  the  property  of  the  people. 
Thus  the  charter  as  passed  rctain(^d  for  the  state  a  measure  of 
legislative  supervision  and  control.'-^    Yet  even  so,  Brooks  and 

1  Journal  of  tlic  Senate  of  Miclii^an^  184(J,  pp.  274,  275. 

'-^  By  the  art  of  incorporation  (Laws  of  Mi(?higan,  184«,  pp.  37-64)  the  Mich- 
i^ivn  (-entral  Hailroad  was  frranted  the  property  of  the  roaii  forever;  but  the 
stAte  niiirlit  repurchase  it  after  a  lapse  c)f  twenty  years,  and  after  thirty  yean 
the  legislature  niiijht  alter,  amend,  or  repeal  the  ehai1.er.  For  the  first  four 
years  the  road  was  to  pay  a  tax  of  one-half  of  one  per  cent,  after  that,  of 
three-fourths  of  one  per  cent  on  the  capital  stock  and  loans  for  coiistructiOD 
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Joy  knew  tlutt,  with  the  price  of  tliu  rami  tlxvd  at  82,000,0(Hl, 
they  hacl  not  the  worst  of  the  hargain. 

Everything  now  depended  on  the  skill  and  force  of  the  man 
who  took  hokl  of  the  Ihnuieiermg.  B(Jston  capital,  which  Imd 
been  principally  hi  vested  in  the  Cliiiui  trade,  wa.s  now  heginning 
to  be  put  into  mills  in  Massac hnsetts  and  New  Hampshire  and 
into  .short  lines  of  railroad  ahnig  tlie  Atlantic  coa^^t.  In  New 
Bedford,  owing  to  the  decline  in  prolits  from  the  whaling  in- 
du8iTj%  there  was  also  a  consideralili*  amount  of  eai>ital  that 
might  be  di-awTi  into  new  projiH-ts.  Through  family  connections 
in  these  two  cities  Forties  could  make  a  good  lx_^giniiing,  and  in 
New  York  he  got  a  large  meastire  of  lielp  fr(>m  his  former  pail^ 
ner  in  China,  John  V.  (irecn.  Moreover,  he  was  sure  of  aid  from 
the  forlorn  holders  of  i^nrhigan  hondx  and  intcrnal*iniprovement 
warrants,  who  were  only  too  glad  to  jump  from  their  pi-esent  fire 
into  tlie  frymg-pan  of  railroad  stocks.  As  one  pei-son  after  an- 
other looked  into  the  facts  about  this  worn-out  railroad  iu  the 
wildeniess,  it  Ix-^came  plain  that  it  was,  indeed,  a  bargain.  Brooks's 
report  showed  that  there  lta4l  been  an  increase  of  one  hundred 
per  cent  in  the  receipts  within  the  past  year,  and  there  was  every 
proBpect  of  even  more  satisfaetory  returns  when  the  road  should 


|ittrpo«eft.  rtfi  annual  report  to  llie  seeretarj  of  the  sUite  vfas  to  contain  tables 
•liCiWltig  \t»  liriAncial  conditiuu,  itB  pliysleal  cotiditiun,  and  the  amotint  and 
ehiiT^'^Ur  ot  its  busine^^.  The  am  omit  of  the  capital  Kt^jck  wah  net  at  five 
nu  ix,  witli  fMTiiii.SHioii  to  increase  it  to  erylit  iniUiuM. 

^  exiiitiiiti  laider  state  management  wero  i<>  continue  in  force  nntil 
July  1,  iS4S,  from  which  time  a  n^tluctioii  of  twenty -live  per  cent  wiu?;  to  be 
tiuule  on  tlour  and  grain  ;  the  tariff  for  no  article  wius  lo  be  Idgher  than  the 
wpnge  of  the  tariffB  charged  for  tliat  article  on  the  linsioji  and  Lowell,  the 
BvfsUtn  And  Providence,  and  the  Boston  and  Worcester  railroad.%  during  Sep- 
tnnbcT  and  October  of  1845.  x\n  exception  nught  be  made  if  the  liccretary  of 
§^iM  of  Michigan,  the  auditor,  and  the  attoniey-freueraJ  ^ave  their  conj«ent. 
Ttier»«  was  provisiitn  for  a  commission  to  determine  what  wa^  tlie  average  rat^ 
on  the  NfW  England  railroads^  and  in  case  of  difsajjreement  a  final  decinion  waa 
to  lie  rendered  by  tlie  court  of  chancery.  Furthenuore,  not  ofteuer  than  once 
in  ten  years  the  Icsjislatuie  mi^ht  reqtnre  such  a  commission  to  review  all  the 
inttaft  of  tbe  road.  The  road  was  reqnired  to  *'  transport  nierehandise  and  prop- 
erty ,  »  ,  without  iiUowi  11^'  partiality  or  favor,  and  with  all  practical  despatch." 
Tlup  tnaximnm  pajfefutrer  tariff  was  fixed  at  three  cents  per  mile.  No  imblica- 
tiofi  of  nit««  wa«  reipjire#l;  nevertbeJeRs,  for  ei.ffht  years,  fnim  1850  lo  1857 
|jidou>«»  ibcMe  schedules  were  given  in  the  annual  rcjxjrt  of  the  rail  matt 
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be  built  across  the  stat€  and  properly  equipped.  Finally,  there 
was  the  assurance  that  it  was  to  be  controlled  by  eastern  capi- 
talists of  proved  honesty  and  ability.  Advantages  such  as  these 
did  not  suffer  when  presented  by  a  man  like  Forbes,  who  had 
vision,  will,  and  above  all  the  faculty  of  "  pitching  in  *' ;  and  as 
the  six  months  allowed  for  the  formation  of  the  company  drew 
to  an  end,  his  tense  and  tireless  efforts  brought  success.  "  I  shall, 
I  hope,"  he  wrote  when  it  was  all  over,  "have  cause  to  look 
back  upon  this  Septenda^r  as  one  of  the  best  spent  months  of 
my  life/'    He  had,  indeed,  opened  the  door  upon  his  true  career. 

On  September  28,  184(j,  the  Michigan  Central  Railroad  took 
[)Oss(;ssion  of  its  property.  Forl)es  was  president,  having  con- 
sented to  take  the  ollice  only  because  he  found  that  otherwise 
the  necessary  eapitul  could  not  be  secured ;  but  he  arranged  to 
put  the  burden  of  his  work  on  the  treasurer,  George  B.  Upton, 
to  whom  he  made  over  his  salary.  John  \V.  Brooks,  at  Detroit, 
was  to  have  charge  of  the  running  of  the  road. 

Promising  jus  were  the  prospects  of  the  Michigan  Central,  the 
road  itself,  as  Brooks's  report  nuule  clear,  was  a  shabby  piece  of 
property.  The  one  hundred  and  forty-five  miles  of  track  from 
Detroit  to  Kalamazoo  were  in  bad  condition,  and  fiftynsix  miles 
more  were  needed  to  complete  tlu^  line  to  the  nearest  point  on 
Lake  Michigan.  There  were  only  four  passenger  "depots*'  along 
the  liHe,  and  at  Detroit  nothing  but  a  small  freight  depot  and 
an  engine-house,  both  inconveniently  situated  at  some  distance 
from  the  watei*  front.  The  value  of  the  rolling  stock  was  868,000, 
the  largest  singli*  item  ])ein*^  '><4000  for  a  locomotive  of  twelve  tons. 

The  track,  like  that  of  all  early  railroads,  consisted  of  beams 
of  wood  six  inches  s(|uare,  to  which  were  fastened  strips  of  iron 
half  an  inch  thick  by  two  and  a  quarter  inches  wide.  The  beams 
were  fastened  to  cross-tics  laid  three  feet  apaii;,  which  in  turn 
were  laid  upon  under-sills,  "the  whole  Ixdng  supported  upon 
short  blocks  of  different  lengths,  varying  according  to  the  dis- 
tance In^tween  the  bottom  of  the  under-sills  and  a  firm  founda- 
tion." 1   On  the  first  thirty  miles  out  of  Detroit  the  wooden  part 

1  nrooks's  nf])(>rt  upon  tlio  Merits  of  the  Michigan  Central  Railroad  aa  an 

Iiivestiuent  for  K.isteni  (.'apltalists,  p.  4. 
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of  the  track,  which  had  been  in  use  for  eight  years,  had  never 
been  renewed,  and  was  naturally  much  decayed.  The  kon,  worn 
out  and  broken,  cuiTed  up  at  the  ends ;  and  when  one  of  these 
up-springing  pieces  thrust  itself  through  the  floor  of  the  car 
between  the  feet  of  a  passenger,  it  was  expressively  known  as 
a  "snake-head."  Such  a  form  of  track,  best  described  by  the 
phrase  "a  barrel-hoop  tacked  to  a  lath,"  was  already  passing; 
and  the  charter  of  the  new  company  required  the  road  to  be  laid 
with  a  heavy  H  rail  of  iron,  weighing  sixty  pounds  a  yard.^ 

When  the  directors  held  their  first  annual  meeting  at  Detroit 
in  June,  1847,  the  road  had  already  proved  prosperous  enough 
to  justify  them  in  beginning  at  once  to  build  toward  Lake  Michi- 
gan. They  accordingly  sanctioned  expenditures  amounting  to 
over  two  million  dollars,  which  should  give  them  a  road  fully 
equipped  to  handle  its  rapidly  growing  business.  The  actual 
cost,  it  may  be  added,  was  more  than  four  million  dollars. 

It  was  at  the  time  of  this  meeting  that  Forbes  and  some  of 
his  associates  received  their  first  lesson  in  practical  railroading. 
They  travelled  on  the  road,  explored  so-called  harbors  on  Lake 
Michigan  in  the  search  for  a  western  terminus,  went  on  to  Chi- 
cago, and  returned  by  steamer  through  the  Straits  of  Mackinaw. 
Forbes,  a  bom  traveller,  with  a  keen  eye  and  a  zest  for  every 
experience,  described  the  trip  in  a  journal  letter  to  his  wife,  which 
deserves  a  place  here  for  the  picture  it  gives  of  the  rawness  of 
the  country  which  the  railroad  was  to  do  so  much  to  develop. 

Steamer  Empire,  Mackinaw,  June  11,  1847 

We  reached  Detroit  1.30  in  the  night  and  landed  in  the  mud,  slept  an 
hour  or  two,  and  had  to  get  up  and  go  to  find  T.  Howe ;  Brooks,  our  main- 
stay, having  gone  West.  We  decided  to  follow,  and  started  at  eight  or  so 
on  our  railroad.  .  .  . 

For  the  first  few  miles  the  country  was  dreary ;  flat,  with  a  great  deal 
of  surface  water,  through  forests  mostly,  but  dense  and  melancholy  ones, 
water  under  foot  and  huge  decaying  trees  lying  about ;  the  trees  generally 
tall  and  with  no  foliage  until  near  the  top. 

We  found  the  road  in  a  most  deplorable  condition,  the  iron  broken 
up  often  into  pieces  not  a  foot  long,  and  sometimes  we  could  not  see  any 

^  The  pieeent  weight  of  the  heaviest  steel  rails  is  more  than  one  hundred 
pocmdiftyaid. 
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iron  for  some  feet,  only  wood ;  in  other  places  short  pieces  of  iron,  almost 
athwartships,  but  our  protection  was  in  its  l>eiug  so  short  that  no  snake- 
heads  could  reach  the  cars.  This  bad  road  lasted  about  eighty  miles,  the 
bad  country  al>out  tliirty,  when  we  came  to  a  little  drier  soil  and  passed 
through  several  flourishing  villages. 

Here  we  began  to  see  the  famous  oak  oiH?ning8,  —  noble  oak  trees  just 
far  enough  apart  to  let  each  take  its  handsome  natural  shape,  just  as  a  park 
should  be ;  but,  sad  to  tell,  we  seldom  saw  the  oi>enings  in  their  beauty,  for 
the  trees  had  generally  been  girdled  and  stood  naked  and  dead  (some  of 
them  dying,  having  been  cut  this  year),  and  fine  fields  of  wheat  growing 
right  up  to  tlieir  trunks,  and  fields  varying  in  size  from  twenty  to  two  hun- 
dred acres  each ;  but  few  flowers  to  be  seen,  and  the  houses  far  from  our 
New  England  houses  in  neatness.  At  night  we  reached  a  dirty  country 
tavern  at  Kalamazoo,  where  the  road  terminates.  .  .  . 

At  K.  we  found  Brooks  was  gone  to  Xiles;  and  we  resolved  to  follow 
him,  and  arranged  to  start  with  a  barouche  and  four  horses  at  4  a.m.  We 
sat  up  till  half-past  eleven  talking  with  our  engineers,  whom  we  sent  for 
to  get  information  from  them  about  our  routes,  and  then  turned  in.  In  an 
hour  Brooks  arrived,  and  came  to  my  room,  and  after  one  hour's  talk  we 
decided  to  take  him  with  us  and  i)ush  for  the  celebrat<»d  city  of  St.  Joseph, 
fifty-six  miles  distant,  which  we  accordingly  did  at  4  a.m.  With  few  ex- 
ceptions, our  ride  was  like  that  of  the  day  before,  the  roads  execrable,  full 
of  deep  holes  and  gullies,  where  we  had  a  right  to  expect  a  capsize ;  but 
the  weather  was  lovely  beyond  measure,  and  on  the  whole  we  enjoyed  our 
drive,  excepting  that,  not  during  to  drink  the  water,  our  tongues  were 
parched  like  fever  patients. 

At  four  w(»  reached  the  marsh  which  surrounds  St.  Joseph.  Figure  to 
yourself  a  pestilential  black  mud,  quivering  and  shaking  imder  its  own 
weight,  with  tufts  of  grass,  rank  and  imeven,  a  deep  river  in  the  midst,  and 
sand-banks  wliere  tlu*,  mud  ceases.  .  .  .  Rising  up  from  this  was  a  steep 
but  small  bluff,  extending  into  the  lake,  on  which  the  city  stands.  Two 
handsome  houses  built  in  18:57,  and  I  believe  now  empty,  two  large  wooden 
taverns,  one  now  untenanted,  and  a  few  other  indifiFerent  looking  p)alace8, 
with  some  stray  houses  along  the  river,  complete  the  coup  (Tceil  of  this  • 
famous  city,  which  sprung  up  in  a  night  and  withered  next  day.  The  only 
pleasant  thing  was  the  fine  view  of  Lake  Michigan,  blue,  like  the  ocean, 
and  wide. 

We  started  out  to  make  our  observations,  accompanied  by  pretty  much 
all  tlie  town,  souu^  half-dozen  peopl(\  who  took  care  we  should  not  be  alone 
a  mcmient  for  fear  we  should  not  appreciate  fully  the  beauties  of  the  place. 
We  went  over  to  I'ncle  Sam  Russell's  "Eden,"  which  has  a  fine  map  of 
land  laid  out  into  cities,  and  is  called  Xorth  St.  Joseph.  Drifting  sand 
near  the  lake  and  the  aforesaid  marsh  in  shore.  Nothing  would  induce  me 
to  visit  this  place  again,  unless  T  could  carry  Mr.  Russell  with  me  and 
witness  his  first  interview  with  his  domain. 
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June  12 
.  .  .  We  left  [St.  Joseph]  on  Sunday  a.m.  for  Niles,  26  miles,  and  arrived 
there  to  dinnt;r;  the  country  dull  for  12  miles,  then  tolerable.  .  .  .  We 
started  at  7  along  the  lake  shore  for  Michigan  City ;  a  beautiful  day,  the 
lake  just  like  the  ocean,  plenty  of  deer  tracks,  (iot  there  at  11  and  exam- 
ined the  harbor  to  our  satisfaction,  and  at  2  p.m.  embarked  in  the  steamer 
for  Chicago,  taking  leave  of  Brooks  who  was  bound  back  to  Detroit.  Found 
Mr.  Ogden  [William  B.  Ogden,  first  Mayor  of  Chicago]  on  board,  a  very 
agreeable  man  who  came  to  Chicago  12  years  ago,  when  it  was  a  wilder- 
ness, and  now  there  are  15,000  to  20,000  people  there.  Arrived  at  Chicago 
at  5  P.M.  —  hotter  than  Tophet.  Established  ourselves  at  an  immense  hotel, 
and  the  pangs  of  thirst  being  unbearable,  we  here  broke  into  lake  water 
astonishingly,  and  happily  without  bad  effect.  Mr.  Ogden  came  for  us  at 
6  or  7  in  his  carryall,  and  took  us  to  drive  about  the  town.  Some  of  the 
houses  are  on  a  bluff  (like  that  at  Brooklyn)  looking  out  on  the  blue  lake, 
and  it -was  lovely  at  sunset  beyond  imagination;  few  trees,  however,  and 
the  ground  under  foot  dampish,  being  called  "  Wet  Prairie."  Mr.  O.  offered 
to  drive  us  next  day  to  the  "  Grand  Prairie,**  20  miles  distant,  but  the  roads 
were  bad,  the  weather  hot,  and  after  a  week's  train  we  did  not  think 
it  worth  while. 

Ogden's  attentions,  it  soon  appeared,  were  by  way  of  inducing 
the  eastern  capitalists  to  buy  land  for  which  he  was  the  agent. 
The  "wet  prairie,"  within  a  mile  of  the  hotel,  lie  offered  at 
81.25  an  acre.  "Sheltered  by  our  absurd  prejudices  against 
land,"  wrote  Forbes  thirty-five  years  later,  "we  were  proof 
against  Ogden's  seductions,  and  I  do  not  think  any  of  us  ever 
bought  a  foot  of  land  in  Chicago  for  ourselves  while  the  road 
was  in  course  of  construction.  My  hotel  bill  of  one  hundred  and 
twenty-five  dollars  would  have  bought  one  hundred  acres,  now 
worth  $8,000,000  to  $12,000,000." 

This  rawness  of  the  land  which  the  Michigan  Central  was  to 
serve  was  matched  by  the  inexperience  of  the  settlers  in  the 
obligations  of  a  railroad  public.  Having  had  things  pretty  much 
their  own  way  in  the  days  when  the  road  belonged  to  the  ^ate, 
they  did  not  take  kindly  to  the  regulations  that  were  necessary 
to  put  the  road  on  a  business  basis.  The  turbulent  element 
which  is  found  in  every  frontier  community,  being  here  well 
organized  and  determined  to  rule  or  ruin,  precipitated  a  fierce 
straggle  which  was  the  precursor  of  the  granger  difficulties  of 
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In  the  early  days  of  the  road  the  locomotives  had  proceeded 
with  such  obliging  caution  that  live-stock  could  browse  between 
the  rails  in  entire  safety.  Naturally,  when  under  the  new  man- 
agement the  speed  was  accelerated,  with  the  consequent  destruc- 
tion of  cattle,  the  outcry  was  at  first  great  But  the  balm  of 
damages  easily  obtained  opened  the  eyes  of  the  settlers  to  new 
tactics,  and  soon  they  took  their  pigs  to  the  railroad  track  as  to 
a  market.  As  a  counter  move,  when  the  line  of  trac^k  had  been 
prop(»rly  fenced  in,  Brooks  issued  notice  to  the  effect  that  here- 
after the  road  would  pay  only  one-half  the  value  of  any  animal 
killed.  The  contest  was  then  joined.  Trains  found  their  progress 
blocked  by  logs  on  the  track,  and  on  grades  the  rails  were  often 
greased,  so  that  the  passengers  hatl  to  get  out  and  work  their 
passage.  In  his  Reminiscences  Forbes  tells  the  story  of  the 
struggle. 

lu  the  country  next  west  of  Detroit  the  lawbreakers  were  so  strong  that 
it  was  said  no  judge  or  jnry  dared  to  convict  any  of  the  prominent  men 
among  them ;  and  it  was  soon  evident  that  here  was  the  battle-ground 
between  order  and  disorder.  Mr.  Brooks  at  once  took  his  measures  with 
his  characteristic  foresight  and  d<M*ision.  "When  almost  iwwerlesa,  he  main- 
tained the  best  truce  possible,  protecting  his  proj^erty  and  trade  by  special 
p(jlice  raised  from  his  own  men,  and  usually  running  a  hand  car  ahead  of 
every  train,  as  I  remember  was  still  done  the  first  time  my  wife  and  I  went 
over  the  railroad.  But  Br(H)ks  laid  his  plans  for  more  thorough  work.  His 
shrewd  lawyer  sent  on  colonists  to  settle  on  the  line  of  road  in  that  county 
as  farmers,  and  at  the  same  time  to  get  evidence  against  the  conspirators, 
who  had  determined  either  to  destroy  or  control  our  road.  He  also  quietly 
took  measures  to  get  the  legislature  to  change  the  general  law,  so  that 
criminals  could,  when  circumstances  justified  it,  be  tried  in  counties  other 
than  those  in  wliich  their  offences  were  committed.  While  thus  accumu- 
lating evidi"Uco  and  getting  ready  for  enforcing  his  rights,  he  went  on 
extending  and  rebuilding  the  road  with  vigor.  The  conspirators  were  led 
by  a  man  named  Fit4?h,  supposed  to  be  quite  rich  for  the  country,  who 
boasted  that  no  court  would  give  a  verdict  against  him  or  his  men.  Misled 
perhaps  }>y  Brooks's  quiet  methods,  he  extended  his  operations  from  putting 
obstruction  on  the  track  and  firing  upon  trains,  to  burning  wood-piles  and 
depots,  destroying  at  one  fire  $75,000  worth  of  proi->erty.  .  .  . 

When  in  due  time  Mr.  Brooks's  plan  was  ripe,  he  one  night  sent  out  a 
.train-load  of  special  officers,  chiefly  enlisted  among  his  own  men,  and  cap- 
tured [thirty-five]  of  the  consjarators  without  a  blow  being  struck  or  any 
resistance  att<?mpted.    They  expected  only  to  be  carried  to  their  county 
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town,  there  to  be  bailed  out;  but,  when  they  approached  Detroit,  they 
found  for  the  first  time  that  the  law  had  been  changed,  and  that  they 
could  be  tried  in  a  place  where  justice  was  possible.  They  hired  William 
n.  Seward  to  come  from  New  York  and  defend  them,  which  he  did  in  a 
si)eech  worse  than  any  made  by  himself  or  any  other  demagogue  in  this 
country.  The  trial  lasted  all  summer,  Fitch  and  one  or  two  others  dying 
in  jail,  it  was  said  in  consequence  of  medicine  taken  to  produce  illness  and 
prolong  the  trial  in  hopes  of  a  disagreement  of  the  jury.  Mr.  Brooks's 
measures  for  getting  evidence  and  working  up  his  case  were  so  good  that 
in  spite  of  Seward's  help  and  of  all  the  disadvantages  of  a  great  corporation 
prosecuting  individuals  and  farmers,  all  the  worst  members  of  the  gang 
were  .  .  .  convicted.  ...  It  was  the  great  railroad  trial  of  this  century,  and 
settled  many  practical  questions  for  all  Mr.  Brooks's  successors  in  railroad 
building  and  management. 

In  the  operation  of  the  road,  Brooks,  as  this  episode  makes 
clear,  was  the  guiding  spirit.  Besides  being  an  experienced  en- 
gineer, he  was  an  executive  full  of  energy  and  resource.  For 
very  little  of  what  he  was  called  upon  to  do  was  there  any  prece- 
dent ;  conditions  were  so  exceptional  that  his  inventive  genius 
was  heavily  drawn  upon.  It  was,  in  fact,  a  typical  instance  of 
the  way  in  which  mother  wit  and  Yankee  ingenuity  can  save  a 
situation  and  establish  order  out  of  chaos. 

Such  success  as  Brooks  achieved  in  his  own  department,  how- 
ever, would  have  been  impossible  if  the  financial  management  of 
the  road  also  had  not  been  masterly.  The  older  railroads  in  the 
East  yielded  every  six  months  a  wreckage  of  embarra^ssments  and 
disasters,  all  due  to  the  mental  or  moral  incompetenc'c  of  the  men 
who  undertook  to  guide  them  through  the  uncharted  waters  of 
railroad  finance.  To  find  and  to  keep  the  channel  under  such  cir- 
cumstances required  a  remarkable  measure  of  alertness,  faith,  and 
courage.  Railroading  is  preeminently  an  enterprise  in  which  men 
must  think  in  decades  and  scores  of  years ;  yet  at  this  time  the 
oldest  road  in  Massachusetts  had  been  running  barely  fifteen 
years.  So  it  was  that,  in  these  hobble-de-hoy  days  of  railroads, 
the  Michigan  Central  owed  no  little  of  its  brilliant  success  to  tlie 
fact  that  its  financial  affairs  were  guided  by  a  man  so  sound  and 
resolute  as  John  M.  Forbes. 

In  the  first  three  years  of  Forbes's  presidency  more  than 
•6,000,000  were  required  for  the  purchase,  construction,  and 
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equipment  of  the  road.  It  was  his  business  to  secure  this  money, 
and  the  limits  within  which  he  could  work  were  narrow  enough. 
With  liaruig  Brothei-s  and  with  bankers  in  Europe,  it  is  true,  he 
Wcus  in  close  touch  through  his  ventures  in  the  China  trade,  and 
to  such  men  he  was  constantly  expressing  the  hope  that  the  high 
rates  of  interest  prevailhig  in  the  United  States  might  prove  more 
tempting  than  the  three  or  four  per  cent  they  could  get  at  home. 
"  You  are  probably  aware,"  he  wrote  in  Alarch,  1849,  to  a  mer- 
chant in  Hamburg,  "that  for  18  months  past  the  6^«^ paper,  such 
as  that,  for  instance,  of  my  good  uncle,  T.  H.  Perkins,  Esq.,  with 
other  names  on  the  notes,  luus  lieen  selling  here  at  from  10  to 
187^  per  annum."  But  foreign  bankers,  making  no  distinction 
between  enterprises  backed  by  pgor  and  irresponsible  western 
states,  and  those  financed  by  reliable  eastern  merchants,  were 
proof  agahist  his  allurements;  and  in  these  first  years,  except 
for  one  small  loan  obtained  at  the  very  l)eginning,  not  a  cent  of 
foreign  capital  went  into  the  Michigan  Central  Raikoad.  On  the 
other  hand,  tlie  continuing  decline  of  the  China  trade  and  the 
whaling  industry  in  Now  England  was  an  opportunity  of  which 
Forbes  made  the  most.  liy  his  persistent  and  persuasive  appli- 
cation to  his  friends,  and  by  the  action  of  the  directors  in  apply- 
ing to  construction  the  eight  per  cent  dividend  of  115176,000, 
earned  in  1848,  and  issuing  a  dividend  of  stock,  the  cash  needed 
to  complete  the  road  was  raised. 

Thus,  thanks  to  the  faith  and  works  of  Brooks  and  Forbes, 
when,  in  tlie  spring  of  1849,  the  line  was  completed  from  Detroit 
to  New  Buffalo  on  Lake  Michigan,  the  stockholders  had  every 
reason  to  l)c  satisfied  with  their  investment.  Not  only  was  the 
road  well  constructed :  it  was  adcquat-e  in  its  provisions  for  in- 
crease of  trallic.  Moreover,  the  company  had  built  the  Mayflower, 
one  of  the  largest  and  fastest  steamers  in  the  country,  to  run 
between  Buffalo  and  Detroit,  and  thus  it  controlled  the  only 
quick  route  to  the  West.  With  the  assurance  of  a  large  amount 
of  through  traffic  to  bi*  added  to  its  already  profitable  and  rapidly 
growing  business,  the  road  promised  to  become  without  further 
delay  a  highly  remunerative  investment.  Forbes  and  Brooks, 
to  be  sure,  perceived  that  their  very  success,  taken  with  the 
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quickened  development  of  the  West,  was  bringing  the  danger  of 
competition  nearer  and  nearer.  They  could  not  expect  to  keep 
their  advantc^e  much  longer  to  themselves.  But  the  conserva- 
tive majority  looked  upon  any  such  possibility  as  chimerical ; 
and  the  directors,  confident  that  the  road  would  never  need  to  go 
beyond  the  western  boundary  of  the  state,  even  rejected  a  chance 
to  obtain  for  a  song  a  railroad  charter  which  had  been  granted  by 
the  Indiana  legislature.  They  had  made  their  investment ;  the 
railroad  was  finished ;  they  now  wanted  the  profits  to  come  in. 

Witliin  a  year,  however,  these  illusions  of  security  were  dis- 
pelled. A  group  of  New  York  capitalists  bought  the  Michigan 
Southern,  the  straggling  zigzag  bit  of  line,  once  the  property  of 
the  state,  which  has  already  been  mentioned,  snapped  up  the 
Indiana  charter  which  the  Michigan  Central  had  rejected,  and 
prepared  to  build  a  cheap  railroad  from  Toledo  to  Chicago.  At 
the  same  time  it  became  apparent  to  the  most  conservative  minds 
that  the  construction  of  a  railroad  along  the  southern  shore  of 
Lake  Erie  was  only  a  few  years  distant.  If  the  Michigan  Central 
were  not  to  become  an  isolated  piece  of  road,  pi(»king  up  what . 
business  it  could  between  its  two  lake  terminals,  it  must  extend 
its  influence  both  east  and  west.  Its  owners  must,  in  fact,  double 
their  investment  if  they  were  to  save  what  they  had  already  put  in. 

Among  the  causes  that  accounted  for  the  extraordinary  devel- 
pment  of  the  period  upon  which  the  Middle  West  was  just 
entering  were  such  obvious  ones  as  the  steady  increase  of  the 
population,  particularly  after  1848,  by  immigration  from  (ler- 
many,  and  the  general  introduction  of  the  McCormick  reaper, 
which  made  possible  the  increase  of  the  grain  h?.rve'st  twenty  or 
thirty  fold.  Furthermore,  commerce  between  this  region  and  the 
cotton-raising  states  had  outgrown  the  capacity  of  the  rivers  and 
demanded  a  railroad  from  the  Lakes  to  the  Gulf.  So  impera- 
tive was  this  last  need,  that  in  1850  C'ongress  granted  aid  from 
the  public  lands  along  the  line  of  the  proposed  route.  With  this 
magnificent  gift,  the  roads  that  were  to  compose  the  system  — 
the  Illinois  Central  and  the  Mobile  and  Ohio  —  could  make  a 
successful  appeal  for  capital. 
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But  perhaps  the  chief  reason  for  the  rapid  development  of 
these  yeai-s,  esi)ecially  as  regards  raikoads,  was  the  call  of  the 
Far  West.  Witli  tlie  discovery  of  gold  in  California  in  1849, 
the  nation  took  a  continental  view  of  itself.  Its  first  thought 
was  to  abridge  the  journey,  long  and  wearisome  whether  by  land 
or  by  scii,  to  the  Paeilic  coast,  and  every  railroatl  in  the  ilissis- 
sippi  Valley  entertained  schemes  of  laying  its  track  westward 
over  iho  i)rairies.  "Tlie  discoveries  of  gold,''  wrote  Forbes  in 
1854,  ''liavc  bccui  tlie  direct  cause  of  the  constmetion  of  four- 
fifths  of  (lie  western  railways  begun  suice  1849.  The  success 
of  a  few  whicli  had  l)een  previously  constructed  gave  confidence, 
it  is  true,  and  the  West  had  been  fast  developing;  but  not  much 
faster  than  it  had  been  in  four  years  previously,  when  hardly 
anything  was  done  in  railways  there.  This  sudden  success  of 
wcst(»rn  entcri)riscs  wa.s  also  in  the  face  of  the  failure  or  the 
(U^pre(;iation  of  tlu^  eastern  railways.''  ^ 

Hy  the  year  1H50  ea^stern  linanciers  were  fully  awake  to  these 
marvellous  oi>portunities  for  the  investment  of  capital.  Their 
own  rc^sources  being  still  inadequate,  they  again  appealed  to 
Kurope.  '*  As  money  seems  to  be  a  dnig  on  your  side,"  wrote 
Forbes,  in  May  of  1852,  to  the  merchant  in  Hambui'g  to  whom 
thret*  years  before  he  had  turned  hi  vain,  "while  we  have  still 
use  for  it  here  at  a  fair  i)riee,  I  cannot  help  repeating  the  sug- 
gestion which  I  then  made  for  your  consideration.  When  I  see 
(juotations  on  your  side  and  on  ours  for  money,  I  feel  just  as 
yon  would  if  old  Jam  Coffee  were  selling  here  at  four  cents,  and 
a  <lrug  at  that,  while  ff fee n  ihrf/n  distant  it  was  worth  eight  cents 
in  your  market." 

And  to  Russell  Sturgis  in  London  he  wrote  in  September, 
1H51,  concerning  the  prospects  of  railroad  building  in  Illinois: 
*'  Iniaj^nnc*  a  deep  black  soil,  almost  every  acre  of  which  can  be 
<-nt<*n-d  at  once  with  the  plough,  and  an  enormous  crop  secured 
tin-  lirst  sciLson,  but  when*  the  very  fertility  and  depth  of  the 
H<»il  uwikr  transportation  on  common  roads  almost  impracticable 
al  the  season  when  produce  ought  to  be  sent  to  market,  and 
this  region  now  for  the  first  time  opened  to  a  market  by  railroad. 
1  February  20,  1854. 
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The  farmer  himself  in  the  interior  of  the  state  will  be  nearer 
New  York  in  time  and  even  in  cheapness  of  transporting  liis 
produce  than  the  fertile  Genesee  valley  was  before  the  Erie 
Canal  was  made,  and  where  poorer  land  is  now  worth  one  hun- 
dred dollars  per  acre  and  upwards  —  nearer  in  time  than  many 
parts  of  the  interior  of  New  York  and  Ohio  now  are.^' 
I  The  result  of  this  constant  hammering  and  of  such  a  fact  — 
patent  to  all  —  as  the  success  of  the  Michigan  Central,  was  that 
the  English  threw  their  hesitation  to  the  winds,  and  after  it  their 
discretion  too.  The  same  British  hxck  of  discrimination  which, 
aft€r  the  panic  of  1837,  had  lumped  together  all  investments  in 
the  Middle  West  as  bad,  now  lumped  them  all  together  as  good. 

Whatever  the  remote  danger  from  this  state  of  things,  —  and, 
as  will  presently  appear,  it  was  a  danger  that  Forbes  saw  clearly, 
—  the  immediate  advantage  to  the  Michigan  Central  was  the  as- 
surance of  an  adequate  supply  of  money  for  its  westward  exten- 
sion. Its  first  move  was  to  build  some  ten  miles  of  track,  from 
New  Buffalo,  in  Michigan,  to  Michigan  City,  in  Indiana.  There 
remained  fifty-five  miles  to  be  constructed  to  Chicago,  —  work 
which  had  to  be  done  under  conditions  of  irritation  and  excite- 
ment, for  their  rival  in  the  race,  the  Michigan  Southern,  proved 
to  be  both  alert  and  slippery.  To  build  in  Indiana,  the  Michigan 
Central  put  money  into  the  New  Albany  and  Salem  road,  a  local 
affair  which  had  thirty-five  miles  of  track  in  the  southern  part 
of  the  state  and  a  charter  conveniently  vague,  and  which,  in  re- 
turn for  the  grateful  inflow  of  eastern  capital,  consented  to  begin 
building  at  once  a  "  branch  "  around  Lake  Michigan,  in  the  north- 
western comer  of  the  state.  The  "Southrons"  protested,  and 
persistently  sought  injunctions;  the  Michigan  Central  men,  to 
prove  their  good  faith,  had  to  put  their  hands  deeper  into  their 
pockets,  with  the  result  that  the  New  Albany  and  Salem  achieved 
the  glory  of  becoming  the  first  line  to  connect  Lake  Michigan 
and  the  Ohio  River. 

In  building  the  twenty  miles  of  triu^k  in  Illmois  between  the 
state  line  and  Chicago,  even  greater  difficulties  were  in  the  way. 
Partly  from  proper  reasons  of  economy,  but  chiefly  l>ecause  it 
had  no  charter  and  the  legislature  would  not  meet  for  a  year 
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and  a  half,  the  Michigan  Centnil  desired  to  build  and  use  a  track 
in  common  witli  the  Illinois  Central;  and  a  secret  agreement 
was  made  between  the  two  companies  by  which  the  Illinois  road, 
in  building  it.**  branch  from  Chicago,  was  to  deflect  its  line  some 
half  a  do'/cn  miles  to  the  east,  touching  the  Indiana  boundary  at 
the  point  where  the  Michigan  Central  stopped.  In  return  for 
this  favor,  the  Illinois  Central,  as  yet  barely  organized,  acquired 
tbe  universal  desideratum,  eastern  capital,  and  could  begin  to 
build  at  once. 

At  the  mere  suspicion  of  such  plans,  Chicago  burst  into  wrath. 
Hitherto  its  isolation  had  greatly  retarded  its  growth.  Islanded 
in  '•"  wet  prairie  "  and  Illinois  imul,  it  was  practically  inaccessible 
by  land  ;  by  water  the  route  from  the  East  was  long  and  round- 
about, while  from  the  West  the  Illinois  and  Michigan  Canal  had 
been  <)i)en  for  only  a  few  ycai-s.  Thus  in  1850,  though  it  had 
incrciised  by  10,000  in  the  prece<ling  deciule,  it«  population  was 
still  undtjr  30,000,  a  pitiable  showing  when  compared  with  the 
great  river  cities  of  Cincinnati  with  115,000,  and  St.  Louis  with 
78,000.  Through  railroa<ls  it  hoi)ed  for  salvation ;  and  yet  even 
here  there  was  danger.  Lying  iiftecn  miles  to  the  north  of  the 
southern  end  of  Lake  ]Michigan,  it  had  feai*s  lest  the  main  line 
of  tralMc  to  the  west  and  the  southwest  might  pass  it  by  alto- 
gether; and  it  shuddt^red  at  the  prospect  of  becoming  a  mere 
way-station  (Mi  a  branch.  Therefore,  when  in  the  spring  of  1851 
the  city  discovered  that  three  railroad  companies  were  making 
plans  for  entering  it,  it  assumed  an  attitude  of  aggressive  sensi- 
tiveness,—  perhaps  not  unknown  since,  —  and  sought  to  dictate 
terms.  N(»wspapers,  city  ollicials,  and  business  men  insisted  that 
no  through  passengers  or  freight  should  Ix^  transferred  at  any 
junction-point  outside  the  city,  but  that  all  should  be  brought 
witlun  its  gati's  for  tribute.  Furthennore,  the  hack-drivers  and 
tcamstci's,  fearing  that  their  prospective  trade  might  be  nothing 
but  a  'I'antalus  glimpse,  raised  a  cry  that  each  railroad  must 
enter  the  city  on  its  own  tracks  and  have  its  own  station. 

These  matters  all  came  to  a  head  hi  July,  1851,  when  two 
'*  railroad  conventions  "  were  held  in  Chicago,  at  which  the  plans 
of  the  roads  for  reaching  the  city  were  made  known  to  the  public 
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The  commotion,  it  m  true,  never  reat'lied  the  intensity  of  the 
*•  Erie  War,"  that  famous  contest  for  a  break  iji  gauge  in  order 
that  tlje  piemen  of  Erie,  Pennsylvania,  miglit  well  tlieir  wares  to 
passengei*H  ehanguig  ears;  but  it  is  amusingly  eharaeteristie  t>f 
this  periofl  in  railnrad-lmikhng.  Indeed,  for  a  sea^^on  the  lustre 
of  even  the  great  Judge  l>nuglus  wa,s  dimmed  in  ('hieagu  by 
reason  of  his  attitude  oJi  the  railroad  iiut^stiuu. 

The  Michigan  Southern  smoothed  il>;  way  diplomatically. 
Having  secured  the  charter  of  a  plunk-road  company  which  was 
alleged  to  have  raih'oad  privih'ges,  it  projR^si^d  to  come  into  tlie 
uity  on  its  own  track,  thu8  making  sure  of  a  gracious  recepLiun 
by  tlie  Cliieagoans  and  of  a  generous  subscription  frotn  them  to 
it«  stock.  The  IllinoLs  Central  and  the  Mif-higan  Central,  for 
pnipc*sing  to  come  in  togcliiur,  were  looked  upon  witli  tlisfuvur. 
Tlie  directors  of  the  Illinois  roatl  accordingly  did  not  dare  to 
caiTj*  out  theii*  agreement  to  Mwing  tlieir  track  i-iistward  to  the 
Indiana  Inie  and  there  connect  witli  tljc  .Michigan  road.  The 
nearest  that  they  would  consent  to  come  left  a  gap  of  six  and  a 
lialf  miles,  over  wliich  Brooks  and  Joy  projniscd  to  build  without 
«  eharti*r,  trusting  to  the  next  legislature  U*  legalize  then  aetion. 

Forbes  protested.  **  Going  without  a  cburter  a  quarter-section 
is  as  bad  Jis  the  Atlantic  would  l)e,''  I'uused  prairie  though  the 
land  was,  he  argued,  their  enciuies  would  be  sure  to  buikl  a  high- 
way across  their  proposed  line  tt*  bhirk  theiu.  Nevertheless,  as 
the  months  went  on  this  unsalisfactory  scbeme  proved  to  be  the 
cmly  Ijojsis  on  whieli  it  wa.s  |H>ssible  to  go  ahead. 

Meanwhile  hi  Indiana  eaeh  company  was  racing  to  get  its  line 
e<>m|Vlete<l  first.  The  Michigan  Southero  men  bad  the  advantiige 
of  a  good  start.,  and  were  not  rctardeil  by  scruples  as  to  building 
tsolidly,  but  tlie  seasons  in  their  courses  fought  against  them. 
The  rails  for  the  last  section  of  tlieir  track  reached  Dunkirk,  on 
I^ake  Erie,  after  the  lake  was  ch>sed  to  navigation,  ami,  as  luck 
would  have  it,  in  the  following  sprijig  the  lake  was  not  clear 
until  a  month  later  than  usuaL  So,  although  the  Chicago  end 
of  the  line  w^as  completed,  in  lufliana  pa.^sengers  and  freight 
muut  be  transported  a  distance  of  tliineen  miles  over  a  plank 
road.    The  Michigan  Central,  on  tlic  other  hand,  having  ordered 
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its  iron  in  good  season  from  England,  built  steadily  and  achieved 
-tl-it*  triunipli  of  Ixrginning  its  regular  thrcjugh  senice  on  May  21, 
\  8o2,  a  day  ahead  of  the  first  tlmjugh  train  on  the  Michigan 
f-;tnitlieru,  and  a  week  Ix'fore  that  road  was  in  regular  running 
c>r<ler.  A  month  later,  at  a  special  session  of  the  Illinois  legisla- 
tiirt*,  tlie  six-mile  bit  of  track  in  Illinois  was  legalized. 

Ill  the  midst  of  this  struggle  to  extend  its  road  to  the  west,  the 
>Iichij:,'aii  Central  was  forced  to  look  als^j  to  the  matter  of  east- 
ern coiiiiections.    A  line  of  roads  l)etween  Buffalo  and  Toledo 
(M>iineLtiiig  with  the  Michigan  Sr»utheni  was  already  under  con- 
struction.   Therefore  the  Michigan  Central  stockholders  were 
ur^ed,  in  the  most  ijersuasive  of  circulars,  to  suljscribe  to  the  stock 
of  the  Canada  Great  Western,  which  was  to  run  from  Windsor, 
oi)i)»>site  Detroit,  tlirough  Ontario  to  Niagara  Falls,  there  cross- 
ing tlie  river  by  a  suspension-bridge.    Although  the  scheme  had 
many  advantages,  notably  in  the  shortness  of  the  route,  Forbes 
aii<l  Ills  friends  were  hampered  by  the  necessity  of  working  with 
a  foreign  cori)oration.    First,  the  Canadian  road  insisted  on  a  dif- 
ferent gauge  of  track  from  that  of  the  Michigan  Central.    Then, 
at  the  instigation  of  sharp  citizens  of  Detroit,  with  an  eye  for 
making  a  penny  out  of  delayed  travellers,  it  attempted  to  locate 
its  station  in  Windsor  at  a  point  as  remote  as  possible  from  the 
station  of  the  ^lichigan  Central. 

A  later  and  more  serious  cause  of  trouble  was  the  attempt  of 
its  Canadian  directors  to  sell  the  road  to  the  (irand  Trunk. 
Jonrmys  to  Cana<la  on  the  part  of  Forlx'S  and  other  American 
directors  were  constantly  necessarj-  "to  kill  off  some  rascals'*; 
but  as  troubles  continued  and  multiplied,  and  as  it  was  found 
inexpedient  to  make  an  appeal  to  the  English  government,  the 
Michigan  Central  men,  after  a  few  years,  withdrew  altogether. 

In  these  labors  to  make  the  Michigan  Central  a  link  in  an  all- 
rail  route  from  the  East  to  Chicago,  the  directors  of  the  road 
had  assumed  lieavy  burdens  and  run  great  risks.  Besides  adding 
a  niilliou  and  a  half  to  the  cost  of  their  own  road,  they  had  been 
ohliL^^cd  to  j)urchase  bonds  of  the  Illinois  Central  and  the  Indiana 
roads  to  the  amount  of  8«>00,000  and  8800,000  respectively,  and 
tiuy  hiul  contributed  no  less  heavily  to  the  Canadian  line.    But 
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they  had  been  face  to  face  with  the  emergency  of  competition. 
Not  to  have  accepted  the  challenge  would  have  been  to  tlirow 
away  all  the  money  and  labor  that  they  had  put  into  the  road 
—  a  mocking  of  their  visions.  And  from  the  competition  which 
they  had  spent  so  much  to  enter  there  lay  a  further  danger,  in 
that  their  rivals  were  unscrupulous. 

For  the  next  five  years  operating  expenses  were  heavily  in- 
creased by  the  necessity  of  more  frequent  and  more  rapid  pas- 
senger trains,  and  of  "runners"  at  various  Eastern  passenger 
stations,  and  earnings  were  cut  into  by  reduced  freight  rates. 
Every  truce  made  in  the  shape  of  an  agreement  as  to  rates  was 
secretly  violated  by  the  Michigan  Southern,  and  then  followed 
open  war.  This  state  of  things  continued  until  the  Michigan 
Southern  was  wrecked  in  the  panic  of  1857.  After  that,  with  a 
new  management  in  control,  an  arrangement  that  proved  perma- 
nent was  made  between  the  two  roads  by  which  the  steamboat 
lines  of  both  on  Lake  Erie  were  withdrawn,  the  number  and  the 
speed  of  the  through  passenger  trains  were  reduced,  and  the 
freight  earnings  pooled  on  a  basis  of  fifty-eight  per  cent  for 
the  Michigan  Central  and  forty-two  per  cent  for  the  Michigan 
Southern.  In  this  fashion  these  financiers  discovered  the  laws 
of  competition  and  combination  in  the  field  of  railroading. 

In  spite  of  the  weight  of  the  burdens  caused  by  construction 
and  competition,  the  prosperity  of  the  Michigan  Central  in  the 
years  from  1852  to  1857  was  sufficient  to  carry  them  easily.  In 
a  r6sum6  of  the  history  of  the  road  made  by  Forbes  in  Decem- 
ber, 1855,  after  nine  years  of  operating  under  private  ownership, 
he  told  the  story  of  its  success  in  striking  figures. 

The  history  of  railroad  enterprise  in  the  West,  up  to  that  time  [1846], 
was  one  of  almost  universal  failure,  and  we  were  entering  upon  ground 
that  was  worse  than  untried ;  it  had  been  prematurely  tried  under  the  aus- 
pices of  the  state  governments,  and  isolated  embankments  at  various  |>oints 
stood  aft  monuments  of  disaster.  .  .  . 

With  very  good  management  it  [the  Michigan  Central]  was  capable 
of  earning  as  a  maximum  f400,000  per  annum ;  it  has  now  grown  to  be 
269  miles  long,  with  a  power  of  earning  over  $2,500,000. 

During  our  first  winter,  say  December,  January  and  Fel)ruary,  1846- 
1847,  our  Mai  receipts  were  about  153,000.    For  the  first  winter  after  our 
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I'uc  }i:'.:;:-.  ',r  0,.:  lji-:ij»'.><  done  U-tween  the  two  cities.  Tliough 
tin-  «vji-  f,i  ff,in\,riU\'}U  were  oheL-keJ  here,  they  cropped  out 
tui'\\\n-n-  hi  tli»-  ruij.^tHrit  temptations  offered  to  the  trunk  lines 
t«i  pui''li;i.-»'  >iiiii]|  hrfiiH-lj  rriads.  The  usual  method  was  for  a 
jMoiip  ol  towns  cfiiisuh-rinfr  themselves  worthy  of  the  privileges 
ol  ;i  I'jiilrojul  to  voi(;  fur  its  construction  sums  which  often  ran 
if;  hi/li  SIS  ten  iIioiissumI  (lolljii-s  a  mile,  and  then  to  take  their 
|.ir,|M),.il  line  to  iiijukft.  TIjo  trunk  line  which  they  first  ap- 
[•injnhiil  i;iirly  ivjiiscd  to  |)ay  th(i  sum,  however  large,  which 
iiiij'lit  lip  iiciili'd  to  :ittjich  {\\v.  n(^\v  road  to  it^  system;  little  as 
It  iiii'dii  III'  ultlr  to  ulTord  IIk'  ('X|m^hsc,  —  for  these  branches  usu- 
mII\   pioNrd  "HiM'krrs"  iiistra<l  of  "  foedei-s,"  —  it  could  still 


afford  to  see  the  braneli  grafted  upon  a  rival  trunk.  Eastern 
directors  had  as  yet  hanlly  lieard  of  |>onIs,  siicli  tilings  being 
minor  mysteries,  with  whii-li  westt^rn  managers  ahviie  were  eon- 
cenied ;  but  tlie  proposals  fur  the  [inrtliase  of  liraiit-h  roads  eaine 
within  their  eognizanee,  and  they  were  inclined  to  suspect  that 
these  schemes  were  often  sheer  imposition.  Fijrbes's  certainty  on 
this  jroint  was  pithily  i>nt  at  the  tin^^  in  story  fashion,  and  he 
was  iond  of  telling  the  anecdote  in  later  yeai-s. 

It  hail  become  quit/e  conmiciD  [he  \srit<^s  tn  bin  "  Reminiscences  '*]  for 
[the  Presidt^tit}  to  come  fnnii  the  West  with  a  plitii  U*t  a  Jjundred  or  two 
mijt^s  uf  new  road,  wtiieli  tkefi  meant  about  ^UO,nO(J  uf  swen  or  eight  [>er 
cent  bonds  per  mile;  nud  on  one  occai«ioii,  wJieii  snrh  a  branch  was  about. 
htfing  auihorizedt  I  related  li  story  uf  luy  Naiislion  exjt+^rience.  We  liad 
l»»t*ii  trouUhMl  with  cats,  wliieh  destroyed  our  hirdst  and  sowejiut  a  hoiinty 
on  killintf  them  of  m  mtich  for  every  eat*s  tail  hrnught  iji;  whieii  auiount 
pruving  insnlfiriHut  we  raised  the  price  until  \vt^  founds  or  thought  we  found, 
ilmt  th»\y  were  raising  cats  to  hriuji;  in  to  sell  to  us.  "  Now/'  Kaid  I  t<i  the 
directors,  *<I  am  convinceel  that  the  contractnr.s  and  «jH«cidatorM  are  building 
roads  merely  to  sell  to  n«,  and  the  more  we  buy  of  them,  the  more  cats' 
U  will  be  brtinght  in  to  ua  !  '*  Tlint  «?at  was  not  honght ;  the  story  got 
tiud^and  in  HoKtuu  circles  the  ("hieago,  HorllngUm,  aiol  Quincy  hraneheg 
were  known  as  the  C*  B.  k  Q.  cats'  tails.  ^ 
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Still  anotlier  diffienlty  eonneetetl  with  railroad  niiinaf^eineiit  in 
these  years  wm  the  insistent  need  of  pushing  out  into  new  ter- 
ritoiy  at  a  rate  and  ui  a  direction  that  shf)uUI  prove  far  eiiougli 
and  yet  not  too  far  ahea<l  of  the  oneonung  flow  r>f  pojvuhuion. 
Here  was  a  problem  containing  so  niaiiy  cluinees  for  error  in  its 
^^olation  that  the  interest-s  of  the  company  as  a  whole  must  be 
sidered  from  every  point  of  view  before  it  was  safe  for  the 
^Ifoad  to  commit  itself.  The  B.  &.  M.  in  Nebraska,  organized  as  a 
separate  coq>oration  to  build  from  the  Missouri  River  at  Platte- 
mouth  to  the  recently  completed  Union  Pacific  at  Kearney,  be- 
sidej*  having  a  land  grant  of  2,3<J5,8*>-4  acres,  easily  justified 
itHclf  a.s  being  certain  to  obtain  a  good  share  of  business  from 
and  to  the  Union  Pacific,  Another  phm  for  building  a  road  up 
the  wci^t  bank  of  the  Mississippi  River  into  what  wiis  then  the 
far  Northwest,  that  is  to  say,  southern  Miujiesota,  was  agreed  to 
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by  the  C.  B.  &  Q.  boanl,  and  was  put  into  execution  in  similar 
fashion  by  the  organization  of  two  hulependent  companies  known 
as  the  Dubuque,  or  River,  Koads.  Tlie  directors  of  tlie  C.  B.  &  Q. 
recommended  to  their  stockholders  the  bonds  of  these  roads  to 
the  extent  of  some  four  and  a  half  millions  of  dollars,  and  took 
a  considerable  share  for  themselves.  The  bonds  bore  six  per 
cent  inUM'est  and  were  sold  at  90.  In  this  case,  however,  the 
caution  of  the  easti?rn  directors  had  given  way  too  easily  before 
the  enthusia.sm  of  the  western  officials :  the  promise  of  local  aid 
and  a  land  grant  of  40,000  acres  could  not  make  up  for  the  fact 
that  the  roads  were  built  nearly  ten  years  too  soon.  Charles  E. 
Perkins,  Forbes's  cousin,  who  had   lx?en  associated  with  the 

B.  &  M.  in  Iowa  since  1859,  showed  his  clearer  understanding 
of  the  situation  at  the  moment  in  the  ironical  remark  that  the 
directors  of  the  C.  B.  &  Q.  might  as  well  have  endorsed  the 
bonds  of  a  raih'oad  to  l)e  built  in  the  valley  of  the  Red  River  of 
the  North.1  From  this  error,  as  will  presently  appear,  came  a 
train  of  disastrous  consequences. 

Consolidation  naturally  went  hand  in  hand  with  rapid  physi- 
cal development,  (^n  January  1,  1873,  the  C.  B.  &  Q.,  with . 
82")  miles  of  track,  and  the  B.  &  M.  in  Iowa,  with  its  443  m^s, 
weiv  united,  the  new  corjioration,  which  held  property  ^orth 
more  than  fifty  millions  of  dollars,  being  one  of  the  lamest  in 
the  country.    lUit  this  was  only  a  first  step.    Though  tne  new 

C.  B.  \'  Q.  stood  high  hi  the  linancial  world  and  commanded  the 
services  of  able  men  in  its  several  departments,  its  organization 
was  extremely  haphazanl.  It  had  no  definite  method  for  secur- 
ing harmc»nious  and  united  action  In'tween  the  financial  manage- 
ment in  Boston  and  the  operating  management  in  Chicago,  and 
its  system  of  au<liting  Ivlonged  to  aHtv-fHUtnn  days.  Further- 
more, as  with  the  diivctt>i-s  in  Boston  the  ran^  of  C.  B.  &  Q. 
intcivsts  was  only  iMie  of  st»veral  irons  in  the  fiiXN  so  the  execu- 
tive v>fiicei*s  in  Chicago  gave  to  the  road  only  a  portion  of  their 
time.  Nt>wheiv  was  theiv  a  man  of  ex|HM*ience  and  force  in 
high  position  devoting  himself  exclusively  to  the  ser\'ice  of  the 
n>ad. 

^  MS.  Ktv«»lKvnons  i»f  i\  K.  rrrkiiis. 
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The  dangers  X)f  such  a  situation  came  upon  Forbes  with  cumu- 
lative effect  in  June,  1873,  after  his  return  from  a  yachting  trip 
to  the  Azores  and  a  visit  to  California  which  had  kept  him  i^way 
from  Boston  and  business  for  a  year  and  a  half.  Long  trusted 
as  his  co-workers  and  fellow  counsellors  had  been,  their  acqui- 
escence in  the  methods  and  routine  of  smaller  days  continued 
under  the  new  conditions  became  a  trouble  that  he  could  not 
shake  off.  Reports  from  his  sharp-eyed  and  critical  cousin  in  the 
West,  who  now,  as  vice-president  of  the  B.  &  M.  in  Nebraska, 
could  speak  more  freely  of  C.  B.  &  Q.  men  and  measures,  helped 
to  make  Forbes  feel  that  matters  should  no  longer  be  allowed 
to  drift  The  bonded  indebtedness  of  the  combined  roads  needed 
badly  to  be  got  into  satisfactory  shape,  and  there  was  a  float- 
ing debt  of  a  million  and  a  half  dollars.  His  uneasiness  is 
expressed  in  a  letter  written  to  a  fellow  director  not  long  after 
his  return. 

I  do  think  we  need  more  control  at  this  end  over  our  r)0-milHon  property. 

We  know  next  to  nothing  and  we  trust  the  administration  of  this  niani- 
moth  enter|)rise  1000  miles  off  to  a  man  who  lias  no  experience  in  the  details 
of  R.  R.  business,  and  who  represents  at  least  two  other  companies,  whose 
interests  may  fte  conflicting :  1st,  the  coal  co.  of  whom  we  buy  our  fuel ; 
2d,  a  R.  Road  which,  with  or  without  his  fault,  has  manage<l  U)  get  largely 
into  a  debt  to  us  which  it  cannot  pay. 

I  don't  know  how  many  other  things  he  may  be  in,  which  are  suckers 
instead  of  feeders,  but  if  the  stockholders  ever  look  into  their  affairs  and 
find  that  in  one  way  and  another  —  with  the  Board's  assent  and  without 
it  —  the  present  administration  have  used  over  a  million  of  fheir  money  for 
the  prt)tection  of  other  enterprises  in  which  some  of  the  Directors  are  con- 
cerned, and  all  the  stockholders  are  not,  we  shall  find  ourselves  in  a  very 
awkward  position.  It  was  only  at  the  June  meeting  of  the  Board  that  I 
knew  of  this  accumulation  of  indebtedness.  It  was  my  fault  that  I  did  not 
know  and  try  to  prevent  it,  but  I  don't  feel  like  going  on  in  the  same  road 
much  farther. 

Anylnxly  may  make  one  such  blunder  in  trusting  others*  managtMuent, 
but  the  man  that  makes  it  a  second  time  with  his  eyes  thus  ojK^tK'd  Ix'comes 
a  party  to  the  mismanagement,  and  I  confess  I  see  nothing  to  prevent  the 
same  sort  of  thing  being  done  right  over  again  —  except  that  our  credit  is 
not  quite  so  good.^ 

1  July  13,  1873. 
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^lisquiet  here  expressed  was  not  allayed  when  Forbes 
^^^^  ^f  the  paas  to  which  the  two  River  Roads  had  been 

\-^  ^-  From  the  outset  misfortune  had  attended  them.    The 

^  ^^^^   ^  aiul  Xorthwestem,  which  owned  the  railroad  bridge 

^:^ ^^^^  ^,     Mississippi  at  Clinton,  acting  witli  pardonable  consid- 


*V  ^^-t^     »S^  —it,  aiul  early  in  1873  the  River  Roads  were  in  such 

V^**'^^.^^^'  ^.  A  '•^  *  that  they  were  unable  to  i>ay  the  interest  on  their 

^*^  ^^v     ^'  4.  »^  ^       this  eniorgeuoy,  the  directors  of  the  C.  B.  &  Q.  under- 

^     ^A^^  *       ^  ^    %H*  ^^^^^  situation  by  voting  the  sum  necessary  for  this 

^'^^  ^^A^'   ^     =^*^-i-om  the  funds  of  their  company.   When  Forbes  dis- 

^\c    ^*^  ^c       iic^re  the  cash  for  his  coupons  came  from,  his  first  im- 

^*^^^.  \<^^  ^    ^^     ^  express  his  disapprobation  and  disgust  by  returning 

^   Ve^**^*  -.^^         To  one  of  the  directors  who  protested  i^ainst  this 

Y.xx^^^^^^,>i^\-^vn>te: 

1^^*^    ^O   ^^^      .     r  to  do  anything  in  haste  which  so  wise  a  man  as  you  di»- 

0^^^^^"  -ir^^*\**ivitUdniw  my  letter  .  .  .  for  the  moment;  but  when  you  get 

^v>^  ^^.  ^>i*        .|  wouUl  give  me  in  ten  lines  the  gnrounds  upon  which  you 

^^^^^>''*^*^,^^li  ^  M"v  the  i^yment  of  the  IXibuque  Bonds  coupons. 

••y^o  ^  ^^  ^  3**^/1  \ventualiy  wme  out  and  be  challenged  is  just  as  sure  as  that 

^  ^  ^-o^  ^^.  *  ^^'*       ,  u  the  time  for  anv  of  us  who  were  not  responrible  for  the 

'*V^^\\o^*^**;;UetUe^  ^ 

^o  ^*^^*\\\o»^  *'\  ,  ^nrnviotion;  but  while  I  can  guess  at  many  good  reasons 

.-^^i\j**^^'    ol***'*        uoh  A  l*n!^  *^*"^  **^  outsiders,  I  am  utterly  at  a  loss  for 

r***^'*'**^'*  .  ^  Vor^^^^  yieldeil  for  the  moment  In  the  mean- 

c>i\  ^^^^'^  ^^**'  in  f^***  having  things  sound  and  right,  and  his  sense 

o,  ^*^**  ^^^•^'*-\*iv   no\v  llumnijjhly  awakened,  drove  him  to  work 

^TtvH\>^**^^***  !  n*tli»«  ^1^*'  indehttHhiess  of  the  nwl  into  shape  by 

*!lioV  \*^*^'*'* ' '\noort>ra^*  *^'*^^^*  ^^*'^^^*'^  Baring  Brothers  m^ht  be 

tt*  lHH\u* »»        ,^,^^j^  ^^f  course,  they  would  not  do  "withoni 

'^  **'  *' .  1^  a  vro^nl  sifting;'  luul  thus  the  reforms  in  thi 
\  AwgUHt  7,  1^73. 
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management  which  Forbes  desired  could  be  accomplished.    In 
such  manner  the  summer  wore  away. 

The  panic  of  September,  1873,  with  its  widespread  wrecking 
of  railroiuls,  when  the  River  Roads  went  completely  under,  and 
the  C.  B.  &  Q.  stood  firm  chiefly  through  the  strength  brought 
to  it  by  the  B.  &  M.,  was  to  Forbes  a  trumpet-call  to  action.   As 
of  old,  nothing  roused  him  so  completely  as  the  threat  of  disaster. 
Within  a  week  he  was  off  for  the  Mississippi  Valley,  impatient 
and  relentless,  to  do  a  little  "sifting"  on  his  own  account.  With 
hun  went  John  N.  A.  Griswold,  who  had  lately  Ijeen  added  to 
the  board  and  on  whom  he  relied  implicitly.    A  batch  of  tele- 
grams scattered  notice  of  their  coming.    "If  we  cannot  do  any 
good  we  can  say  we  have  tried!''  he  wrote. 

The  investigation  included  a  trip  over  the  River  Roads  from 
CUnton  to  La  Crescent.  With  the  two  men  from  the  East  were 
J.  K.  (1  raves,  the  president  of  the  roads,  and  various  high  offi- 
cials of  the  C.  B.  &  Q.  system.  In  the  course  of  the  journey. 
Graves  explained  to  one  member  of  the  party  that  the  work  of 
building  the  roads,  as  yet  incomplete,  had  been  undertaken  by  a 
construction  company,  of  which  several  of  the  directoi*s  of  the 
C\  B.  i^  Q.  were  stock holdei-s.^  Other  facts  given  in  the  same 
conversation  were  such  as  to  lead  Forbes,  when  it  was  repeated 
to  him,  to  deternnne  on  a  session  of  rigid  cross-examination. 
Here  follows,  in  his  own  vivid  and  vigorous  language,  the  story 
of  the  interview,  as  he  wrote  it  out  in  detail  within  the  next 
forty-eight  houra  for  the  benefit  of  one  of  the  directors  m 
Boston. 

Returning  Friday  niglit  from  our  survey  we  passed  tlie  evening  at  the 
:x)nij)any*8  offices  in  an  interview  (and  a  course  of  inquiries)  with  the  presi- 
lent,  Mr.  Graves,  the  treasurer,  (ieneral  Booth,  and  the  sui>erintendent, 
Mr.  Hudson,  which  develoi>ed  the  most  remarkable  condition  of  things 
prhich  I  have  thus  far  found  ujxjn  any  living  railroad  company.  The  presi- 
ient  is  a  sharp  merchant,  full  of  various  enterprises,  from  gas-works  up  to 
>uilding  railroads,  pretty  bright,  but  loose  in  his  notions  of  administration, 
cose  beyond  the  imagination  of  the  ordinary  mind  to  conceive  of. 

General  Booth,  on  the  other  hand,  seems  tighter  and  more  t4?chnical 
han  any  West  Point  martinet;  his  accounts  beautifully  correct  in  form, 

1  MS.  Recollections  of  C.  E.  Perkins. 
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and  (as  he  says)  kept  distinct  in  bank  from  his  private  or  from  any  outside 
mixings ;  but  he  is  and  professes  to  l>e  simply  an  automaton.  .  .  .  To  our 
questions  whether  he  used  any  discretion  in  the  application  of  the  funds 
or  any  sujK^rvision  of  their  use,  he  replied  frankly :  — 

♦•  None  whatever.  I  simply  pay  the  money  when  called  for  by  the  presi- 
dent and  the  superinUmdent." 

♦♦  What  has  been  done  with  the  f  140,000,  more  or  less,  earned  by  the 
roads  since  Deceml>er  1,  1872?" 

«  It  has  been  paid  to  tlie  sili)erintendent'8  order  for  expenses,  and  the 
balance  has  been  paid  to  the  president.  What  the  president  doe^  with  it 
is  no  coucern  of  mine." 

Question  to  the  president :  "  What  have  you  Wen  doing  with  the  com- 
pany's money  ?  " 

Answer.  **  I  have  been  paying  the  notes  which  I  have  given  as  president." 

"What  are  the  notes?  Where  is  the  record  of  them?  Is  it  in  the 
treasurer's  act^ount?" 

»•  It  is  not  in  the  company's  books,  but  can  be  ascertained.'* 

*•  What  were  the  notes  given  for?" 

Answer.  "  C'hieli y  to  meet  the  ol)ligations  of  two  construction  companies, 
of  which  1  was  president  also,  and  whicli  built  the  roads  of  each  company 
by  contract." 

"  Then  you,  as  president  of  the  railroad  company,  are  paying  yourself 
as  president  of  the  construction  company,  without  the  sui)ervision  of  the 
treasurer  or  of  any  one  else,  and  without  any  auditing  of  your  accounts?" 

"  Yes." 

"  Have  the  construction  company  received  the  full  amount  of  money,  of 
stocks,  of  lands,  for  which  they  agreed  to  construct  and  equip  the  roads?" 

"Yes,  they  have,  leaving  unfinished  about  forty  miles  of  Turkey  Branch 
and  twelve  iniles  on  the  lower  road." 

"Have  any  of  your  directors  besides  yourself  been  interested  in  these 
contracts  ?  " 

The  answer  to  this  was  not  definite,  but  left  the  impression  that  some 
of  the  directors  had  been,  and  he  promised  to  send  me  a  copy  of  the  con- 
tracts, and  a  list  of  the  st(H*kholdt»rs  in  the  construction  company.  He 
asserts  that  all  the  assets  of  the  construction  company  have  been  ex[>ended, 
except  a  part  of  the  Ifind  grant,  which  remains  unsold  ;  and  to  my  question 
whether  this  reniainiug  lan<l  ought  not  to  be  returned  to  the  company,  he 
answered  that  he  thought  the  contractors  would  do  whatever  is  fair,  but 
that  tlH'V  had  been  large  cash  losers  by  the  ccmtract,  and  have  nothing  but 
a  little  land  and  a  good  deal  of  railroad  stock  to  show  for  it. 

Kxactly  how  luju'h  cash  from  our  earnings  had  l>een  paid  over  to  the 
contrat^tor  f»resident,  we  had  not  time  to  investigate,  but  of  course  if  the 
suiM»rint^*n(lent's  figures  are  right,  about  J?140,000:  and  the  railroad  presi- 
dent seems  to  be  exi^cting  to  go  on  paying  to  the  contractor  president  our 
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earnings  as  they  come  in,  until  he  has  paid  off  the  debts  of  the  construction 
comi)any.  .  .  . 

What  the  equities  or  the  elements  of  expediency  are,  I  know  not,  but  it 
is  perfectly  clear  to  me  that  the  board,  which  I  now  understand  is  trans- 
ferred to  Boston,  ought  at  once  to  direct  the  treasurer  to  apply  the  earnings, 
first,  to  paying  off  legitimate  oj)erating  exjMjnses,  and  next  to  hold  the 
balance  for  such  uses  as  the  board  may  direct,  —  or,  better  still,  remit  it  to 
Boston,  instead  of  holding  it  to  the  order  of  Mr.  Graves  —  an  active  mer- 
chant and  the  representative,  first,  of  contractors,  and  second,  of  another 
railroad,  the  Iowa  Pacific,  to  whose  use  he  has  already  applied  ^170,000  of 
the  funds  of  our  two  companies,  or  of  the  contractors,  which  are  all  mixed 
np  together.  Mr.  Graves  (to  his  credit  be  it  said)  seemed  to  appreciate  the 
absurdity  of  his  position,  and  expressed  a  desire  to  have  his  accounts  audited 
and  to  have  a  settlement;  but,  in  our  judgment  (I  speak  of  Griswold  and 
myself),  the  blame  will  be  transferred  to  the  board,  if,  aftiT  knowing  this 
state  of  things,  they  allow  the  funds  of  the  company  to  remain  a  day  longer 
under  the  control  of  a  man  who  has  so  many  other  uses  for  them,  however 
honest  and  however  rich  he  may  be  on  paper. 

As  an  instance  of  what  may  hapf)en,  the  pay-roll  was  postponed  a  month 
in  order  to  pay  some  of  the  debts,  but  whether  it  was  for  the  debts  of  the 
railroad  company  or  for  the  contractor,  or  the  Iowa  Pacific,  or  Mr.  (iraves*s 
personal  ones,  we  had  not  time  to  investigate,  and  nobody  can  U^U  until  an 
auditor  (and  a  very  good  and  forcible  one)  settles  what  Mr.  (iravea's  account 
stands  at,  and  who  ought  to  pay  the  notes.  He  has  signed  as  president, 
probably  without  any  vote  of  the  board,  and  certainly  without  having  them 
recorded  in  the  books  of  the  company.^ 

The  director  to  whom  Forbes  poured  out  this  story  of  mis- 
management, in  the  hope  of  eliciting  his  sympathetic  indignation, 
was  himself,  such  is  the  irony  of  circumstance  in  the  business 
world,  one  of  the  members  of  the  construction  (company,  —  a  f ac?t 
which  soon  came  to  light  Indeed,  it  presently  transpired  tliat 
six  out  of  the  twelve  members  of  the  ( ■.  B.  &  Q.  board  were  in 
this  position,  and  five  of  the  six  were  Boston  men.  Being  persons 
of  integrity,  who  hatl  conceived  that,  in  their  two-fold  capacity 
as  contractors  and  directors,  they  were  fully  able  to  deal  with 
themselves  justly,  they  took  offence  at  Forbes's  pointed  questions 
concerning  their  acts,  and  refused  to  give  information.  This 
secrecy,  based  on  a  natural  though  mistaken  wish  not  to  seem 
to  flinch  under  fire,  of  course  aroused  suspicion,  and  led  the  way 

1  November  9,  1878. 
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xo  3k  •irTr.iT. :  :  r  \r.  .iwrr^iz^zy-zi.  Finally,  the  resentment  felt 
Vtv  :':.-  :.:rA.  :  r-ljv^  :■  r*  i:.si  ¥  *Tr.nc>  should  seem  to  impugn 
their  ":.  :.T^:y  a>  ^rll  j.^  ii.^ir  j.i-izment  liad  the  effect  of  uniting 
:Lr::i  ::.  'ir:-::  ^  •  :  ::.r  •  '  i  r^r::iie  i:i  the  C.  B.  i  Q.  board  and 
i:s  nir:!:-'-!'^ 

T:.r  J  •>::::  :  F'-r-es's  :rli:-.:>m  *if  Iiis  associates  is  perhaps 
Vv>:  Mr*:i  :'r  ::;  a  lr:>/r  wr::tr-r.  diirinir  the  long  course  of  these 
d::^.' 'I'tics  :  •  '->  iziriA  S.  <t.  WanL  agent  of  Baring  Brothers. 
"  Eirl.'.r  y-::  'r  <  ivrjr  o-e  raa»le  a  verj-  pertinent  remark  about 
C\  B.  vV  ij..  :  ■  :'.v  cfY-L*  :  :LiU  we  had  ft'ou^ttt  enough  manage- 
nu'ii:,  i-vt-ry^-ly  >^i:l.  I-;:  ti-a:  ::  t-Ntk  s«iniething  besides  honesty 
to  run  Li  h[j:  rai^a-i.  a:il  iluit  the  smart  rogues  aroimd  us 
wtHiM  Vvii:  i:-^  in  !>_•:  {o-nis  to  ilieir  stockholders  after  having 
stolen  all  tluy  \vai:Tf.«l  I  I  Kave  i»tien  thought  of  it,  and  recog- 
nizeil  iho  SiHin-liirNS  "t  your  vii-w.  Skill,  talent,  courage,  honesty 
an*  «i//  ossoniia!  i  ■  railroad  nianairement,  and  especially  so  hi  dis- 
tant ones  whi,  h  a:v  apt  t-»  Iv  managed  after  the  fashion  of  the 
Roman  viiorov>."  WIiou  tlunvfore  he  found  that  the  contractor- 
diivotors  i-iilur  ^onld  ni>t  or  wmild  not  see  their  fault,  there 
was  nothiiii:  t'»r  him  hut  dolilHi-ratoly  to  range  himself  against 
tluMu.  His  rleai  soiisi*  of  the  welfare  of  the  great  corporation, 
the  reoivrani/aii'Mi  t»t  whioh  he  now  deemed  more  important 
than  e\  er,  anil  his  fetlinjj:  t»f  responsibility  toward  the  hundreds  of 
iuvesiors  \\  liose  inoiuy  ii  was  using,  both  drove  him  on  to  action. 

rhoiii^h  he  anil  his  suppiU'iei-s  were  a  minority  in  the  C.  B. 
vV  Q.  luMnh  ihey,  as  lunulhoMers  of  the  River  Roads,  were  able 
to  siir  np  iheir  fellow  vietinis.  An  authorized  investigating com- 
niiuee  fn>ni  this  jjfnuip  of  men  made  considerable  progress  in 
aseeriainiiii^  ihe  trne  eondiiion  of  things,  and  at  last  unearthed 
the  eoniraet  for  luiihlinij^  the  roads,  by  the  terms  of  which  the 
eonsiniriion  eonipany  was  released  from  any  obligation  to  com- 
plete ihem  after  ii  had  used  up  all  its  monfevy  It  then  appeared 
that  the  railn»ail  iM^nipanies  had  paid  at  the  rate  of  $25,000  a 
niih»  for  lift \ -live  miles  of  road  which  had  not  been  constructed. 
I'^roni  time  {o  time  Korhes,  to  prevent  if  possible  an  open  breach 
in  tin*  (\  n.  \'  (J.  boanl,  had  trie<l  to  g(^t  the  directors  who  were 
memlMTs  o^  the  eoiistnution  eompany  to  agree  to  some  act  of 
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restitution  to  the  iMnidholders  pmposijig  to  join  theiii  as  a  fclknv 
direcUir  in  bearing  his  sliare  of  the  burden  and  the  blame  j  but 
now,  the  bringhig  to  hght  of  this  contract,  of  the  vieiouK  tdause 
in  which  the  Boston  contractor-direi-tors  declared  that  they  had 
been  wholly  ignorant,  at  tlie  same  time  that  it  was  fiuther  proof 
of  the  need  of  a  new  dispennation,  rendered  a  peaetifiil  adjust- 
ment highly  improbable.  Nevertheless,  as  the  folloAving  appeal 
to  one  of  these  men  shows,  Forbes  left  nothing  undone  to  prevent 
the  personal  estrangements  that,  to  a  man  of  liis  sense  of  loyalty, 
seeraed  notliing  shoit  of  a  calamity. 

The  piropositioii  which  I  made  yi?»terdaj  would,  I  think,  preserve  suffi- 
cient harmony  ia  our  firele  tu  i^nahle  ua,  or  ii\OHt  of  us,  to  work  togetheT 
for  the  common  good.  If  iha  iuvpstigating  committee  will  agree  to  accept 
it  and  ivcommend  it  as  tlie  l>e!<t  thing  practicidde,  it  will  relieve  them  of 
the  necef*8ity  of  |>re,Heiiting  to  the  hond holders  the  alternative  ;  what  blame 
their  reiiort  munt  involve  1  sluill,  imdnr  tliii*  pro[^t>sition,  take  my  just 
share  uf. 

You  who  went  into  the  coustnictioo  company  then  holdiuj^  a  contract 
few  getting  poaeession  of  all  the  bonds  ami  assets  of  the  River  Roads,  with 

lnuae  lidded  relieving  thetn  fr«mi  aay  olilij^atiou  to  buihi  the  roads,  and 

ler  which  the  bonds  yon  reroTniiiemled  have  scattered  ruin  annmg  large 
numbers  of  innrx-riit  |n'«fple,  have  placed  ymiTMelves  in  a  most  unfortnnate 
position.  No  matter  how  thoughtlessly  yon  assumed  this  ]Mj8itioii,  no  mat^ 
ter  how  innocent  of  intended  harm  t^>  others,  you  have  done  the  harnii 
and  by  concealing  from  me  the  fact  that  you  had  au  interest  an  contractor 
Imhind  your  iaterest  as  a  bondholder  of  the  River  Roads  and  dirwtor  of 
C.  R.  k  Q.,  you  have  led  me  to  join  in  causing  the  mischief. 

I  have  offered  t-o  join  you  in  a  very  slight  measure  of  re|>a ration  for 
our  folly  and  neglect^  I  n<>w  once  more  ask  you  in  the  name  oi  our  long 
tried  friendship  to  accept  my  oflferJ 

Feeling  as  strongly  oh  he  did  the  pahi  of  a  pergonal  hreaeb, 
Forbes  held  hack,  till  almost  too  late,  from  the  alternative  of 
war,  —  that  is,  a  cjnnj>aign  to  onwt  enongh  of  the  f^i>jiosing  di- 
rectors at  tlie  cmniag  animal  eleetitm  of  the  C.  B.  &  Q.  hoard 
to  give  hift  party  eoutrol.  But  when  fight  was  at  last  forced 
upon  liim,  lie  flnntr  himself  hito  the  ^trngjnrle  with  all  his  wonted 
zest  afifl  rcdentlessness*  His  two  hattletiekk  were  the  meeting 
of  the  Dubuque  bondhoklei^^  in  Hosion  on  February  17,  to  hear 

^  February  13,  1875. 
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1)0  RAILWAY  PBOBLEMB 

the  report  of  the  investigatiiig  comnutteet  and  the  amnial 
iiig  of  the  C.  B.  &  Q.  stockholden  in  Chicago  on  Fefamaiy  84. 
The  story  of  the  contests  is  best  given  in  the  animated  nanative 
of  tlie  general-in-chief,  written  to  a  member  of  hia  funfly  while 
the  glow  of  battle  was  still  on  him. 

We  had  on  the  whole  quite  a  liTelj  time,  of  which  the  sen^  aeiift  will 
give  you  some  hint5.  Perhaps  the  most  dramatie  performanee  was  our 
meeting,  a  week  ago  Wednesday,  of  Daboque  victima  (our  aecmid  Dabnqne). 
At  the  tint  one,  two  weeks  earlier,  I  had  giren  our  assoeialm  the  ink  ol 
the  :>ibylline  leaves,  to  accepi  a  Teij  soft  path  opened  to  them;  bat  S 
the  mugniticent,  wrapped  in  his  pmioplT  of  law  and  self-snttciency,  oooUy 
il«vUneil«  as  if  he  had  spoken  and  the  world  most  bow  (and  no  onall  dog 
like  me  must  bow-wow !).  Well,  when  the  second  day  of  fate  was  ^ppraeeh- 
ing.  I  spent  Sunday  in  cooking  another  dish  which  I  offered  tfaem,  a  good 
deal  harder  to  digest  than  the  first  bat  still  eminently  proper  and  qidto 
within  limits.  This  I  begged  B—  to  accept,  adopt  and  adroeafte,  and 
thus  avoid  [a  fight].  This  was  declined  as  indigestible,  bat  with  1 
tiileniv,  for  the  skies  had  begun  to  lower  and  my  appeal  to 
si^lemu.  They  were  blinded  and  obstinate,  so  on  Wednesday  we  went  to 
the  lutH'ting  ignorant  whether  they  would  sknlk  or  fight.  In  a  room  full 
of  s«>me  one  hundred  or  one  hundred  and  fifty  indignant  bondhoUefa^ 
we  touud  my  old  friend at  the  fn>nt  like  a  lion  at  bay,  the  oliien  de- 
stating  him  and  keeping  in  the  background.  Clifford  was  chairman;  and 
Charles  lUtwditoh.  secretary  of  the  investigating  committee^  read  the  rqNNrt^ 
wliioli  might  well  be  called  the  indictment,  and  which  was  Tety  eoni^der- 
ably  made  up  of  uiy  testimony  —  the  C.  B.  &  Q.  directors  haring  dodged 

tlie  most  im)K>rtaut  points.  This  brought to  his  feet,  and  jtm  hm 

t\k\k\  iris  s|HHvh.  fired  directly  at  me.  so  that  the  chair  had  iieqnenllj  to 
call  Ikim  to  addr\'ss  the  chair,   lie  is  a  very  powerful  qpeaker,  and  ol  < 
1  was  like  a  small  mouse  under  the  whiskers  of  grimalkin,  or  ol  n  I 
buU-u-rrier!   You  have  had  the  sf^eeches.  so  I  will  only  gire  joa 
outlines  ot  the  s«.vne.  which  lasted  from  eleven  to  aboot  three.  My  1 
sjHHvhfs  amouut<\l  to  two  or  three  wonls.  interjected  here  and  theie  in  the 

ohiiiNS  o: *s  omtory,  but  which  found  the  holes  in  his  armor.  Getting 

thrxn);;h  this.  wearitM  and  full  of  bad  air.  Griswold  and  Will  [W.  U.  Forbes] 
aiul  I  had  to  take  up  the  question  of  what  next?  Should  we  go  on  fighting 
inMu  the  outsiiie.  or  should  we.  with  only  three  days*  time,  try  to  change 
the  U.^;ml  ?  ,  .  . 

Tht'Y  had  Uvn  getting  proxit*s  for  the  annual  meeting  of  24th  Febnu- 
ary  t >\>r  siutv *Ji*th  January. while  we  havl  Thursday. Friday, and  Satnrdij 
to  work  our  f.  h/*  ^f/tat  in.  as  Will  and  imswold  had  toleaTe  Satwday 
aiternoon  for  Chicago,  if  we  were  to  make  the  fight !   We  determined  to 
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met*  had  to  frame  advertisements,  choose  our  list  of  directors 
il  ink)  the  New  York,  AI})any,  and  Boston  pajK'rs  by  tele- 
\t  the  stenoj^rapher  to  writ^.  out  the  jnthy  parts  of  his 
and  send  this  off  to  New  York  by  telegraph.    Wc;  did  not 
.**  ..w  nmoh  th<'  press  were  interested  in  the  subject.    We  found 

.A  tliat  tiiey  Inul  one  or  two  stenogra|)hers,  and  the  Tribune  re- 
sent on  1000  words  by  wire  that  afternoon.  Then  I  had  to  write 
lUTS  and  t-cdegrams,  and  talk,  and  do  everything  but  sleep!  In  brief  we 
hail  a  goo<i  old  war-tim<'.  P.  W.  Chandler  says  there  ha<l  not  been  so  much 
excitement  in  Boston  any  day  for  thirty-five  years  (he  meant  in  business 
circles)  as  the  day  our  advertisement  came  out.  On  Wednesday  124 th,  Will 
and  (iriswold  in  Chicago  had  2*2,000  majority  or  say  about  90,000  vot<*s 
out  of  155,000  that  were  thrown,  and  carried  our  whole  ticket  except 
T.  J.  Coolidge  —  that  tender-hearted  old  (Jreen  ordering  his  large  batch  of 

vc>t«*s  thrown  for  I) ,  and  thus  electing  him.    He  Iiowever  is,  I  guess, 

docile  as  a  kitten,  and  I  have  no  doubt  we  can  now  have  our  own  way  on 
all  reasonable  things,  and  you  know  I  never  want  any  other.  Will  got 
back  last  night,  and  now,  the  fight  being  over,  the  work  begins,  for  witli 
victory  will,  I  fear,  cr)me  responsibility  and  care.  It  would  have  been  far 
easier,  just  to  have  stepped  out  and  sold  ruy  stock,  and  had  an  easy  life; 
and  I  expect  to  repent  not  doing  so.^ 

The  significance  of  this  victory  was  shown  in  the  immediate 
appointment  of  Cieorge  Tyson  as  auditor,  **a  very  good  and 
forcible  one/'  and  with  liis  arrival  in  Cliicago  a  new  era  began 
in  the  company's  methods  of  accounthig.  Tlie  River  Roads  were 
sold  to  the  C'hicago,  Milwaukee,  and  St.  Paul,  and  the  claims  of 
the  bondholders  of  these  roads  upon  the  C.  H.  &  Q.  directoi-s 
wlio  liad  recommended  the  bonds  were  recognized,  though  the 
amount  of  money  resU^red  to  the  victims  was  necessarily  small. 
Since  those  of  the  contractor-directors  who  still  remained  on  the 
board  could  not  fail  to  see  that  the  success  of  the  men  and 
measures  that  they  had  opposed  had  put  their  property  on  a 
solider  basis  than  ever  before,  it  was  worth  while  for  them  to 
swallow  their  pride  for  the  sake  of  remahiing  in  the  family  and 
sharing  in  its  prosperity. 

Henry  (1.  Pearson 

1  February  26  and  28,  1875. 


1)0  RAILWAY  PROBLEMS 

the  report  of  the  investigating  committee,  and  the  annual  meet- 
ing  of  the  C.  B.  &  Q.  stockholders  in  Chicago  on  February  24. 
The  story  of  the  contests  is  best  given  in  the  animated  narrative 
of  the  general-ill-chief,  written  to  a  member  of  his  family  while 
the  glow  of  battle  was  still  on  him. 

We  had  on  the  whole  (juite  a  lively  time,  of  which  the  scraps  sent  will 
give  you  some  liiuts.  Perhaps  the  most  dramatic  performance  was  our 
meeting,  a  week  ago  Wednesday,  of  Dubuque  victims  (our  second  Dubuque). 
At  the  first  one,  two  weeks  earlier,  I  had  given  our  associates  the  first  of 

the  Sibylline  leaves,  to  accept  a  very  soft  path  opened  to  them  ;  but  S 

the  magnificent,  wrapi>ed  in  his  panoply  of  law  and  self-sufficiency,  coolly 
d<H"lint^d,  as  if  he  had  si>oken  and  the  world  must  bow  (and  no  small  dog 
like  me  must  bow-wow !).  Well,  when  the  second  day  of  fate  was  approach- 
ing, I  spent  Sunday  in  cooking  another  dish  which  I  offered  them,  a  good 
deal  harder  to  digest  than  the  first  but  still  eminently  proper  and  quite 

within  limits.    This  1  begged  B to  accept,  adopt  and  advocate,  and 

thus  avoid  [a  fight].  This  was  declined  as  indigestible,  but  with  less  con- 
fid<»nc<\  for  the  skies  had  begun  to  lower  and  my  appeal  to  B— —  was 
solemn.  They  were  blinded  and  obstinate,  so  on  Wednesday  we  went  to 
the  meeting  ignorant  whether  they  would  skulk  or  fight.  In  a  room  full 
of  some  one  hundnul  or  one  hundred  and  fifty  indignant  bondholders, 
we  found  my  old  friend at  the  front  like  a  lion  at  bay,  the  others  de- 
serting him  and  keeping  in  the  background.  Clifford  was  chairman;  and 
Charles  Bowditeh,  sreret^iry  of  tlie  investigating  committee,  read  the  report, 
which  might  Wfll  be  called  the  indictment,  and  which  was  very  consider- 
al)ly  madt*  u[>  of  my  testimony  —  the  C.  B.  &  Q.  directors  having  dodged 

the  most  imju^rtant  j>oints.    This  brought to  his  feet,  and  you  have 

read  liis  sirt**»ch,  fired  directly  at  me,  so  that  the  chair  had  frequently  to 
call  him  to  address  the  chair.  He  is  a  very  jx^werful  speaker,  and  of  conrse 
I  was  liko  a  small  mouse  under  the  whiskers  of  grimalkin,  or  of  a  fierce 
Vuill-tfrricrl  You  liave  had  the  speeches,  so  T  will  only  give  you  these 
outlines  of  the  sct'iit?,  which  lasted  from  eleven  to  about  three.  My  best 
spe<*ches  amounted  to  two  or  three  words,  interject-ed  here  and  there  in  the 

chinks  of 's  oratory,  but  which  found  the  holes  in  his  armor.   Getting 

through  this,  wearied  and  full  of  bad  air,  Griswold  and  Will  [\V.  H.  Forbes] 
and  I  had  to  tak(?  up  the  question  of  what  next?  Should  wc  go  on  fighting 
from  the  outsid»N  or  should  we,  with  only  three  days'  time,  try  to  change 
the  Board?  ... 

1'h<  y  ha<l  bren  getting  )>roxies  for  the  annual  meeting  of  24th  Febru- 
ary t'vcr  si  not'  2()th  January,  while  we  had  Thursday,  Friday,  and  Saturday 
to  work  our  coup  (d'tnt  in,  as  Will  and  Griswold  had  to  leave  Saturday 
afternoon  for  Chicago,  if  we  were  to  make  the  fight!   We  determined  to 
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try  it,  and  at  once  had  to  frame  advertisements,  choose  our  list  of  directors 
and  get  them  all  into  the  New  York,  Albany,  and  Boston  paj^ers  by  tele- 
graph, also  to  get  the  stenographer  to  write  out  the  pithy  parts  of  his 
Dubuque  rejwrt  and  send  this  off  to  New  York  by  telegraph.  We  did  not 
know  then  how  much  the  press  were  interested  in  the  subject.  We  found 
afterwards  that  they  had  one  or  two  stenographers,  and  the  Tribune  re- 
jK)rter  sent  on  1000  words  by  wire  that  afternoon.  Then  I  had  to  write 
letters  and  telegrams,  and  talk,  and  do  everything  but  sleep !  In  brief  we 
had  a  good  old  war-time.  P.  W.  Chandler  says  there  ha<l  not  been  so  much 
excitement  in  Boston  any  day  for  thirty-five  years  (he  meant  in  business 
circles)  as  the  day  our  advertisement  came  out.  On  ^Vednes(lay  24th,  Will 
and  (iriswold  in  Chicago  had  22,000  majority  or  say  about  00,000  votes 
out  of  155,000  that  were  thrown,  and  carried  our  whole  ticket  except 
T.  J.  Coolidge  —  that  tender-hearted  old  (Jreen  ordering  his  large  batch  of 

votes  thrown  for  I) ,  and  thus  electing  him.    lie  however  ia,  I  guess, 

docile  as  a  kitten,  and  I  have  no  doubt  we  can  now  have  our  own  way  on 
all  reasonable  things,  and  you  know  I  never  want  any  other.  Will  got 
back  last  night,  and  now,  the  fight  being  over,  the  work  begins,  for  with 
victory  will,  I  fear,  come  responsibility  and  care.  It  would  have  been  far 
easier,  ju.st  to  have  stepped  out  and  sold  my  stock,  and  had  an  easy  life ; 
and  I  expect  to  repent  not  doing  so.^ 

Tlie  significance  of  this  victory  was  shown  iu  the  immediate 
appointment  of  George  Tyson  as  auditor,  "a  very  gocxl  and 
forcible  one,"  and  with  his  arrival  in  Chicago  a  new  era  began 
in  the  company's  methods  of  accounthig.  The  River  Roads  were 
sold  to  the  Chicago,  Milwaukee,  and  St.  Paul,  and  tlie  claims  of 
the  bondholders  of  these  roads  upon  the  C'.  B.  &  Q.  directors 
who  liad  recommended  the  bonds  were  recognized,  though  the 
amount  of  money  restored  to  the  victims  was  necessarily  small. 
Since  those  of  the  contractor-directors  who  still  remained  on  the 
board  couIA  not  fail  to  see  that  tlie  success  of  the  men  and 
measures  that  they  had  opposed  had  put  their  property  on  a 
solider  basis  than  ever  before,  it  was  worth  wliile  for  them  to 
swallow  their  pride  for  the  sake  of  remainhig  in  the  family  and 
sharing  in  its  prosperity. 

Henry  G.  Pearson 

1  February  26  and  28,  1875. 
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STANDARD   OIL  REBATES  ^  I 

THE  apathy  and  inaction  which  naturally  flow  from  a  great 
defeat  lay  over  the  Oil  Regions  of  Northwestern  Pennsyl- 
vania long  after  the  compromise  with  John  D.  Rockefeller  ij|d^ 
1880,  followed,  as  it  was,  by  the  combination  with  the  Standara^ 
of  the  great  independent  seaboard  pipe  line  which  had  grown 
up  under  the  oil  men's  encouragement  and  patronage.  Years 
of  war  with  a  humiliating  outcome  had  inspired  the  produceis 
with  the  conviction  that  fighting  was  useless,  that  they  were 
dealing  with  a  power  verging  on  the  superhuman,  —  a  power 
carrying  concealed  weapons,  fighting  in  the  dark,  and  endowed 
with  an  altogether  diabolic  cleverness.  Strange  as  the  statement 
may  appear,  there  is  no  disputing  that  by  1884  the  Oil  Regions 
as  a  whole  looked  on  Mr.  Rockefeller  with  superstitious  awe. 

The  effect  of  this  dread  was  deplorable,  for  it  intensified  the 
feeling,  now  widespread  in  the  Oil  Regions,  that  it  was  useless 
to  make  further  effort  at  a  combined  resistance.  And  yet  these 
men,  who  were  now  lying  too  supine  in  Mr.  Rockefeller's  steel 
glove  even  to  squirm,  had  laid  the  foundation  of  freedom  in  the 
oil  Imsiness.  It  has  taken  thirty  years  to  demonstrate  the  ines- 
timable value  of  the  efforts  which  in  1884  they  regarded  as 
futile — thirty  years  to  build  even  a  small  structure  on  the 
foundation  they  had  laid,  though  that  much  has  been  done. 

The  situation  was  saved  at  this  critical  time  by  individuals 
scattered  through  the  oil  world  who  were  resolved  to  test  the 
validity  of  Mr.  Rockefeller's  claim  that  the  coal-oil  business 
l)elonged  to  him.  "We  have  a  right  to  do  an  independent 
business,"  they  said,  "  and  we  propose  to  do  it."    They  began 

1  From  The  History  of  the  Standartl  Oil  Company,  by  Ida  M.  Tarbell,  pab- 
lishrd  by  MeC'lnre,  Phillips  &  Co.,  Now  York,  1904.  By  permission.  Rebating 
ill  ^'t'lieral  is  treated  historically  and  critically  in  liiplcy's  Kailroads:  Rates  and 

Keguhition,  chap.  \i. 
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this  effort  by  an  attack  on  the  weak  spot  in  Mn  Rockefeller's 
aimur.  The  twelve  years  just  j^assed  hud  taught  them  that  the 
realization  of  Mr.  Rockefeller  s  great  puipose  had  been  made 
possible  b^^  his  remarkable  manipulation  of  the  railroadis.  It 
was  the  rebate  which  had  miule  the  Standard  (Jil  Trust,  the 
rebate*  amplified,  systematized,  glorified  into  a  power  never 
i*<4ualed  before  or  since  by  any  business  of  the  countr)^.  The 
rebate  had  made  the  trust,  and  the  rebate,  in  spite  of  ten  yeaiu 
of  combination,  Petroleum  Associations,  Producei's*  Unions, 
resolutions,  suits  in  equity,  suits  in  quo  w^arranto,  appeals  to 
Congress,  legislative  investigations  —  the  rebate  siill  was  Mr. 
Rockefellers  most  effective  weapon.  If  they  could  wrest  it  from 
his  hand  they  could  do  business.  They  had  learned  something 
else  in  tins  period —  that  the  whole  force  of  public  opinion  and 
the  spirit  of  the  law  were  against  the  rebate,  and  that  the  rail- 
roads, knowing  this,  feared  exj>osure  of  discriniinatiun,  and 
could  Ije  made  to  settle  mlher  than  have  their  piactices  made 
public.  Therefore,  said  these  individuals,  we  propose  to  sue 
for  relxites  and  collect  charges  until  we  make  it  so  harassing 
and  dangerous  for  the  railroads  that  they  will  shut  down  on 
Mr.  Hoc ke feller. 

The  most  interesting  and  certiunly  the  most  influential  of 
these  private  cases  w^as  that  of  Seofield,  Shurnier  ^  Teagle, 
of  Cleveland,  one  of  the  firms  which,  in  1876,  entered  into  a 
"joint  adventure"  with  Mr.  Rockefeller  for  limiting  the  out- 
put and  so  holding  up  prices.  The  adventure  had  been  most 
guccessfuh  The  profits  w^ere  enormous.  Seofield,  Shumier  & 
Teagle  had  made  thirty -four  cents  a  barrel  out  of  their  refinery 
the  year  l»efore  tlie  **  adventure."  With  the  same  metliods  of 
manufacture,  and  enjoying  simply  Mr.  Rockefeller's  control  of 
transportation  rates  and  the  enhanced  prices  caused  by  limiting 
output,  they  made  $2.52  a  barrel  the  fii"st  year  after.  This  was 
the  year  of  the  Standard's  first  great  coup  in  refined  oil.  The 
diridends  on  88,000  Imrrels  this  year  were  $222,047,  against 
W1,000  the  year  before.  In  four  years  Seofield,  Shurmer  & 
Teagle  paid  Mr.  Rockefeller  *31 5,345  on  his  investment  of 
110,000  —  and  rebates. 


/ 


94  RAILWAY  PROBLEMS 

After  four  yeare  the  Standard  began  to  complain  that  their 
partnei-s  in  the  adventure  were  refining  too  much  oil  —  the  first 
year  the  books  showed  they  had  exceeded  their  85,000-baTTel 
limitation  by  nearly  3000,  the  second  year  by  2000,  the  third 
by  15,000,  the  fourth  by  5000.  Dissatisfied,  the  Standard 
demanded  that  the  firm  pay  them  the  entire  profit  upon  the 
excels  refined;  for,  claimed  Mr.  Rockefeller,  our  monopoly  is 
so  perfect  that  we  would  have  sold  the  excess  if  you  had  not 
broken  the  contract,  consequently  the  profits  belong  to  us. 
Scofield,  Shurmcr  &  Teagle  paid  half  the  profit  on  the  excess, 
but  refused  more,  and  they  persisted  in  exceeding  their  quota; 
then  Mr,  Rockefeller,  controlling  by  this  time  the  crude  supply 
in  Cleveland  through  ownership  of  the  pipe  lines,  shut  down 
on  their  crude  supply.  If  they  would  not  obey  the  contract  of 
their  own  will  they  could  not  do  business.  The  firm  seems  not 
to  have  been  frightened.  **  We  are  soriy  that  you  refuse  to  fur- 
nish us  crude  oil  as  agreed,"  they  wrote  Mr.  Rockefeller;  "we 
do  not  regard  the  limitation  of  85,000  barrels  as  binding  upon  us, 
and  as  we  have  a  large  numl>er  of  orders  for  refined  oil  we  must 
fill  them,  and  if  you  refuse  to  furnish  us  crude  oil  on  the  same 
favorable  terms  as  yourselves,  wo  shall  get  it  elsewhere  as  best 
we  can  and  hold  you  responsible  for  its  difference  in  cost." 

Mr.  Rockefeller's  i'ei)ly  was  a  prayer  for  an  injunction  against 
the  meml)ers  of  the  firm,  restrahiing  them  individually  and  col- 
lectively '*  from  distilling  at  their  said  works  at  Cleveland, 
( )hio,  more  than  85,000  barrels  of  crude  petroleum  of  forty-two 
gallons  eacli  in  every  year,  and  also  from  distilling  any  more 
than  42,500  barrels  of  crude  petroleum  of  forty-two  gallons 
each,  each  and  every  six  months,  and  also  from  distilling  any 
more  crude  petroleum  until  the  expiration  of  six  months  from 
and  after  July  20,  1880,  and  also  from  directly  and  indirectly 
engaging  in  or  being  conceined  in  any  business  connected  with 
petroleum  or  any  of  its  products  excei)t  in  connection  with  the 
plaintiff  under  their  said  agreement,  and  that  on  the  final  hear- 
ing of  this  ca,se  the  said  defendants  may  in  like  manner  be 
restrained  and  enjoined  from  doing  any  of  said  acts  until  the 
expiration  of  said  agreement,  and  for  such  other  and  further 
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relief  in  the  premises  as  equity  can  give."  In  this  petition, 
really  remarkable  for  its  unconsciousness  of  what  seems  obvious 
—  that  the  agreement  was  preposterous  and  void  because  con- 
fessedly in  restraint  of  trade  —  the  terms  of  the  joint  adventure 
are  renewed  in  a  way  to  illustrate  admirably  the  sort  of  tactics 
with  refiners  which,  at  this  time,  was  giving  Mr.  Rockefeller 
his  extraordinary  power  over  the  price  of  oil.^ 

Scofield,  Shurmer  &  Teagle  did  not  hesitate  to  take  up 
the  gauntlet,  and  a  remarkable  defence  they  made.  In  their 
answer  they  declared  the  so-called  agreement  had  at  all  times 
been  "utterly  void  and  of  no  effect  as  being  by  its  terms  in 
restraint  of  trade  and  against  public  policy."  They  declared 
that  the  Standard  Oil  Company  had  never  kept  the  terms  of 
the  agreement,  that  it  had  intentionally  withheld  the  benefits 
of  the  advantages  it  enjoyed  in  freight  contracts,  and  that  it 
now  was  pumping  crude  oil  from  the  oil  regions  to  Cleve- 
land at  a  cost  of  about  twelve  cents  a  barrel  and  charging 
them  (Scofield,  Shurmer  &  Teagle)  twenty  cents.  They  denied 
that  the  Standard  had  sustained  any  damage  through  them, 
but  claimed  that  their  business  had  been  carried  on  at  a  large 
profit.  "There  is  such  a  large  margin  between  the  price  of 
crude  oil  and  refined,"  declared  the  defendants,  "that  the  manu- 
facture and  sale  of  refined  oil  is  attended  with  large  profit;  it 
is  impossible  to  supply  the  demand  of  the  public  for  oil  if 
the  business  and  refineries  of  both  plaintiff  and  defendant  are 
carried  on  and  run  to  their  full  capacities,  and  if  the  business 
of  the  defendants  were  stopped,  as  prayed  for  by  the  plaintiff, 
it  would  result  in  a  still  higher  price  for  refined  oil  and  the 
establishment  of  moi-e  perfect  monopoly  in  the  manufacture 
and  sale  of  the  same  by  plaintiff."  To  establish  such  a  mo- 
nopoly, the  defendants  went  on  to  declare,  had  been  the  sole 
object  of  the  Standard  Oil  Company  in  making  this  contract 
with  them,  and  similar  ones  with  other  firms,  to  establish 
a  monopoly  and  so  maintain  unnaturally   high   prices,^  and 

^  See  Appendix,  Number  42,  Standard  Oil  Company's  retition  for  Relief 
and  Injunction. 

'  See  Appendix,  Number  48,  Answer  of  WiUiam  C.  Scofield  et  al. 
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{'■::..   .  .i.'.i.   -:.  1  .-  :-iT^  lie  a±'iiv:ii  of  Mk.  B and  of 

r.  ;  -:;----:;.•  1:.:  'i.-zT-i  ■r.z.itn.ing  the  circamstances  of  her 
r.-..^-  .:.  IrT-.  T':.-!:  a:r.  iivi-js  filed  by  John  D.  Rockefeller, 
(),,»*::  H.  I'>.y:.-;.  ar-  i  H'Triry  M.  Fiagler  in  reply  to  the  set 
f,r':.->:fir>:/i  ryv  ^•-y.ri'r.'i.  ^rjirmer  »k  Teagle  are  curious  reading. 
From  tK*:  [/jiM  of  v;--.v  if  oiir  present  knowledge  they  deny  a 
linrrilyrr  of  iliiritr-i  no'.v  known  to  be  tnie.^ 

l\  \v!is  not  n^:r;f-ssary,  however,  for  the  defendants  to  have 
]3rf:^t:iiU-A  th«:ir  L-laUiFatc  array  of  evidence  to  support  the 
^•liiir;.^';  of  int':ii'l»:d  monopoly.  The  character  of  the  agreement 
it.s'lf  \v;n  .sij(Vu:i*;nt  to  prevent  any  judge  from  attempting  to 
iMifoiri-  ir.  Thf  jimiizement  was  that  tlie  Standard  Oil  Company 
i;vrr  li:i(|  \\n'.  hanlihood  to  ask  for  its  enforcement.  "That  it 
shniild  vriitun;  to  ask  the  uKsistancc  of  a  court  of  equity  to 
eiifui-cr  a  contract  to  limit,  the  pn»duction  and  raise  the  price  of 
an  a  I- tic  h-  of  so  univtMsal  use  as  kerosene  oil,''  said  the  Chicago 
'I'rilaiin*,  "shows  that  the  Standard  Oil  Company  believed  itself 
to  liiivc  reached  a  hci«^ht  of  ])ower  and  wealth  that  made  it  safe 
to  (h'fy  puhlic  opinion."  This  ease  is  not  the  only  one  belong- 
injj  tt)  tiic  i>criod  which  j^oes  to  support  the  opinion  of  the 
Trihunc. 

ScoticM,  Shurnicr  \   Teai^'le  were  now  obliged  to  stand  on 
their  o\\ n  feet.     Thcx  iould  reline  all  the  oil  they  wished,  but 
^  Sio  Avivii.liv.  \iiu\Nm  4*.  ArtU.iv-:;  of  John  R  Rockefeller. 
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they  must  make  their  own  freight  contracts,  and  they  found 
rates  when  you  worked  with  Mr.  Rockefeller  were  vastly  dif- 
ferent from  rates  when  you  competed  with  him.  The  agent  of 
the  Lake  Shore  Railroad,  by  which  most  of  their  shipments 
went,  told  them  frankly  that  they  could  not  have  the  rates  of 
the  Standard  unless  they  gave  the  same  volume  of  business* 
The  discrimination  against  them  was  serious.  For  nistance,  in 
1880,  when  the  Standard  paid  sixty-tive  cents  a  barrel  from 
Cleveland  to  Chicago,  Scofield,  Shurmer  &  Teagle  paid  eighty. 
From  April  1  to  July  1,  1881,  the  Standard  paid  fifty-five  cents 
and  their  rival  eigiity  cents;  from  July  1  to  November  1,  1881, 
the  rates  were  thirty-five  and  seventy  cents  respectively,  and  so 
it  went  on  for  three  years,  when  the  firm,  despairing  of  any 
change,  took  the  case  into  couit.  This  case,  fought  through 
all  the  courts  of  Ohio,  and  in  1886  taken  to  the  Supreme  Court 
of  the  United  States,  is  one  of  the  clearest  and  cleanest  in 
existence  for  studying  all  the  factors  in  the  rebate  problem  — 
the  argument  ai|d  pressure  by  which  the  big  shipper  secures 
id  keeps  his  atlvantage,  the  theory  and  defence  of  the  rail- 
Dad  in  granting  the  discrimination,  the  theory  on  which  the 
suffering  sm^ll  shipper  protests,  and  finally  the  law*s  point  of 
view.  The^fiirst  trial  of  the  cai^e  was  in  the  Court  of  Common 
Pleas,  ana  the  jefiners  won.  The  railroad  then  appealed  to  the 
District  Court  (the  present  Circuit  Court),  where  it  was  argued. 
So  ** important  and  difficult'*  did  the  judges  of  the  District 
Couil  find  the  questions  involved  to  be,  that  on  the  plea  of  the 
mih-oad  they  sent  their  findings  of  the  facts  in  the  case  to  the 
Supreme  Court  of  the  state  for  decision^  —  a  privilege  they  had 
under  the  law  in  force  at  that  time. 


Now,  as  a  matter  of  fact,  other  propositions  in  this  same  set 
fi-om  which  the  above  are  quoted,  find  that  Scofield,  Shurmer 
&  Teagle  offered  the  railroad  exactly  the  same  facilities  as  the 
Standard,  a  switch,  locwling  racks,  exemption  from  loss  by  fire 
or  accident^  **  The  manner  of  making  shipments  for  plaintiffs 
aod  for  the  Standard  Oil  Company  was  precisely  the  same, 

^  See  Appendix,  Numt)er  45. 
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Wi'J   tne   only  ihing  to   di^^ringnish  the  business  of  the  one 
i<jtn  ih.r  other  was  the  aggregate  yearly  amounts  of  freight 
Mi:i>I>eci    said  Judge  Atherion.  of  the  Supreme  Court,  who  gave 
lii^  d^ci»ir,n  on  the  findings  of  fact,  and  he  held  in  common 
vmh  his  prirdecessors  that  a  rebate  on  account  of  volume  of 
I^UKincKs  only  was  -  a  disc  rimination  in  favor  of  capital,"  and 
contrary  to  a  sound  public  policy,  violation  of  that  equality  of 
rights  guaranteed  to  every  citizen,  and  a  wrong  to  the  dis- 
favored pei-son.    ••  We  hold,  ..."  he  said,  "that  a  discrimina- 
tion m  the  rate  of  freights  resting  extensively  on  such  a  basis 
ought  not  to  be  sustained.    The  principle  is  opposed  to  sound 
public  ix)licy.    It  would  build  up  and  foster  monopolies,  add 
largely  to  the  accumulated  power  of  capital  and  money,  and 
drive  out  all  enterprise  n(»t  iKickcd  by  overshadowing  wealth. 
With  the  doctrine,  as  contended  for  by  tlie  defendants,  recog^ 
nizod  and  enforced  by  the  courts,  what  will  prevent  the  great 
grain  interest  of  the  Northwest,  or  tlie  coal  and  iron  interests 
of  Pennsylvania,  or  any  of  the  great  commercial  interests  of 
the  country  lx)und  together  b}"  the  power  and  influence  of  ag^ 
gregated  wealth  and  in  league  with  the  railroads  of  the  land, 
driving  to  the  wall  all  private  enterprises  struggling  for  ezist- 
enre,  and  with  an  iron  hand  thrusting  back  all  but  themselves?" 
Jii(i((e  Athorton  was  scathing  enough  in  his  opinion  of  the  con- 
tra(;t  l)etwecn  the  Lake  Shore  and  the  Standard.    Look  at  it,  he 
said,  and  see  just  what  is  shown.    In  consideration  of  the  com- 
pany giving  to  the  railroad  its  entire  freight  business  in  oil, 
they  tnuisport  this  freight  about  ten  cents  a  barrel  cheaper 
than  for  any  other  customer.    ''The  understanding  was  to  keep 
th(^  price  dinvn  for  the  favored  customer,  but  up  for  all  others, 
and  the  inevitable  tendency  and  effect  of  this  contract  was  to 
enable  the  Standard  Oil  Company  to  establish  and  maintain  an 
overshadowing  monopoly,  to  ruin  all  other  operators  and  drive 
them  out  of  business  in  all  the  region  supplied  by  the  defend- 
ant's road,  its  branches,  and  connecting  lines." 

Judge  Athcrton  was  particularly  hard  on  the  portion  of  the 
contract  ^  wliich  pledged  the  Standard  to  give  the  Lake  Shore 

^  Numbor  20,  Findings  of  Facta.    See  Appendix,  Number  45. 
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all  its  freight  in  return  for  the  rebates,  and  for  this  reason:  In 
1883  a  new  road  Westward  was  opened  from  Cleveland,  the 
New  York,  Cincinnati  &  St.  Louis.  It  might  become  an  active 
competitor  in  transporting  petroleum  for  customers  other  than 
the  Standard  Oil  Company.  It  might  establish  such  a  tariff 
of  rates  that  other  operators  in  oil  might  successfully  compete 
with  the  Standard  Oil  Company.  To  prevent  this,  the  Lake 
Shore  road,  on  the  completion  of  the  new  road,  entered  into 
a  tariff  arrangement  giving  to  it  a  portion  of  the  Westward 
shipments  of  the  Standard  Oil  Company,  on  condition  of  its 
uniting  in  carrying  out  the  understanding  in  regard  to  rebates 
to  the  Standard  Oil  Company.  "  How  peculiar ! "  exclaimed 
Judge  Atherton.  "The  defendant,  by  a  contract  made  in  1876, 
was  entitled  to  all  the  freights  of  the  Standard  Oil  Company, 
and  yet,  say  the  District  Court,  '  for  the  purpose  of  securing 
the  greater  part  of  said  trade,'  they  entered  into  a  contract  to 
divide  with  the  new  railroad,  if  the  latter  would  only  help  to 
keep  the  rates  down  for  the  Standjird  and  up  for  everybody  else." 
Such  a  contract  so  carried  out  was,  in  the  opinion  of  the  court, 
"not  only  contrary  to  a  sound  public  policy,  but  to  the  lax 
demands  of  the  commercial  honesty  and  ordinary  methods 
of  business/' 

Another  fact  found  by  the  District  Court  incensed  Judge 
Atherton.  This  was  that  the  contract  "  was  not  made  or  con- 
tinued with  any  intention  on  the  part  of  the  defendant  to  injure 
the  plaintiffs  in  any  manner."  It  does  not  "  make  any  difference 
in  the  case,"  he  declared.  "  The  plaintiffs  were  not  doing  busi- 
ness in  1875,  when  the  contract  was  entered  into,  and,  of  coui"se, 
it  was  not  made  to  injure  them  in  particular.  If  a  man  rides  a 
dangerous  horse  into  a  crowd  of  people,  or  discharges  loaded 
firearms  among  them,  he  might,  with  the  same  propriety,  select 
the  man  he  injures  and  say  he  had  no  intention  of  wounding 
him.  And  yet  the  law  holds  him  to  have  intended  the  prob- 
able consequences  of  his  unlawful  act  as  fully  as  if  purposely 
directed  against  the  innocent  victim,  and  punishes  him  accord- 
ingly. And  this  contract,  made  to  build  up  a  monopoly  for  the 
Standard  Oil  Company  and  to  drive  its  competitors  from  tb^ 
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field,  is  just  as  unlawful  as  if  its  provisions  had  been  aimed 
directly  against  the  interests  of  the  plaintiffs."  ^ 

Having  lost  their  ease  in  the  Supreme  Court  of  the  state, 
the  Lake  Shore  now  appealed  to  the  Supreme  Court  of  the 
United  States,  and  the  record  was  filed  in  November,  1886. 
It  was  never  heard;  the  railroad  evidently  concluded  it  was 
useless,  and  finally  withdrew  its  petition,  thereby  accepting  the 
decision  of  the  Supreme  Court  of  Ohio  restraining  it  from  fur- 
ther discrimination  against  Scofield,  Shurmer  &  Teagle. 

This  case,  which  was  before  the  public  constantly  during  the 
six  or  seven  years  following  the  breaking  up  of  the  Producers* 
Union,  in  which  the  Oil  Regions  presented  no  united  front  to 
Mr.  Rockefeller,  served  to  keep  public  attention  on  the  ruinous 
effect  of  the  rebate  and  to  strengthen  the  feeling  that  drastic 
legislation  must  be  Uikcn  if  Mr.  Rockefeller's  exploit  was  to  be 
prevented  in  other  industries. 

One  other  case  came  out  in  this  war  of  individuals  on  the 
rebate  system,  which  heightened  the  popular  indignation  against 
the  Standard.  It  was  a  case  showing  that  the  Standard  Oil 
Company  had  not  yet  abandoned  that  unique  feature  of  its  rail- 
road contracts  by  which  a  portion  of  the  money  which  other 
people  paid  for  their  freight  was  handed  over  to  them  I  This 
peculiar  development  of  the  rebate  system  seems  to  have  be- 
longed exclusively  to  Mr.  Rockefeller.  Indeed,  a  cai-eful  search 
of  all  the  tremendous  mass  of  materials  which  the  various  inves- 
tigations of  railroads  produced  shows  no  other  case  —  so  far  as 
the  writer  knows  —  of  this  practice.  It  was  the  clause  of  the 
South  Improvement  contracts  which  provoked  the  greatest  out- 
cry. It  was  the  feature  of  Mr.  Cassatt's  revelations  in  1877 
which  diimfounded  the  public  and  which  no  one  would  believe 
until  they  saw  the  actual  agreements  Mr.  Cassatt  presented. 
The  Oil  Regions  as  a  whole  did  not  hesitate  to  say  that  they 
believed  this  practice  was  still  in  operation,  but,  naturally, 
proof  was  most  difficult  to  secure.  The  demonstration  came  in 
1885,  through  one  of  the  most  aggressive  and  violent  inde- 
pendents which  the  war  in  oil  has  produced,  George  Rice,  of 

1  Ohio  State  Report^?,  Vol.  43,  pp.  571-023. 
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Munetta,  Ohio*  Mr.  Rice,  an  oil  producer,  had  built,  a  refinery 
at  Marietta  in  1873.  He  sold  his  oil  in  the  state,  thfe* West,  and 
Soutli.  Six  years  later  his  business  wiis  practically  stopped  by 
a  sudden  raise  in  rates  on  the  Ohio  roads  —  an  advimce  of  fully 
100  per  cent  being  made  on  fveightjs  from  Mariettii,  where 
there  were  several  independent  refineries,  although  no  similar 
advance  was  made  from  Wheeling  and  Cleveland,  where  the 
Standard  refineries  were  located.  These  discriminations  were 
fully  shown  in  an  investigation  by  the  Ohio  State  Legislature 
in  1879.  From  that  time  on  Mr.  Rice  was  in  constant  difficulty 
about  rates.  He  seems  to  have  taken  rebates  when  he  could 
get  theni,  but  he  could  never  get  anything  like  what  his  big 
competitors  got. 

In  1883  Mr.  Rice  began  to  draw  the  crude  supply  for  his 
refinery  from  his  own  production  in  the  Maeksburg  field  of 
Southeastern  Oliio,  not  far  fi*om  JI arietta.  Tlie  Standard  had 
not  at  that  time  taken  its  pipe  lines  into  the  Maeksburg  field; 
the  oil  was  gathered  by  a  line  owned  by  A.  J.  Brundred,  and 
carried  to  the  Cincinnati  &  Marietta  Railroad.  Now,  Mr.  Brun- 
dred  had  made  a  contract  with  this  raOroad  by  which  his 
oil  was  to  be  carried  for  fifteen  cents  a  barrel,  and  all  other 
shippers  were  to  pay  thirty  cents.  Rice,  who  conveyed  his  oil 
to  the  railroad  by  his  owti  pipe  line,  got  a  rate  of  twenty-five 
cents  by  using  his  own  tank  car.  Later  he  succeeded  in  get- 
ting a  rate  of  17Jr  cents  a  barrel.  Tims  the  rebate  system  was 
established  on  this  road  from  the  opening  of  the  Maeksburg 
field.  In  1883  the  Standard  Oil  Company  took  their  line 
into  the  field,  and  soon  after  Brnndred  retired  from  the  pipe 
line  business  there.  When  he  went  out  he  tried  to  sell  the 
Standard  people  his  contract  with  the  railroad,  but  they  re- 
fused it.  They  describe  this  contract  as  the  worst  they  ever 
saw,  but  they  seem  to  have  gone  Mr.  Rrundred  one  better,  for 
thej  immediately  contracted  with  the  road  for  a  rate  of  ten 
centa  on  their  own  oil,  instead  of  the  fifteen  cents  he  was 
getting,  and  a  rate  of  thiity-five  on  independent  uil.  And  in 
addition  they  asked  that  the  extm  twenty-five  cents  the  inde- 
pendents paid  be  turned  over  to  them/    If  this  was  not  done  the 
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Standard %)n»iil(l  be  under  the  painful  necessity  of  taking  away 
its  shipments  and  building  pipe  lines  to  Marietta.    The  Cincin- 
nati &'1M[arietta  Railroad  at  that  time  was  in  the  hands  of  a 
^rejceiVer,  one  Phineas  Pease,  described  as  a  "fussy  old  gentle- 
•/'•^ah,  proud  of  his  position  and  fond  of  riding  up  and  down  the 
•/•road  in  his  private  car."    It  is  probably  a  good  description. 
Certainly  it  is  evident  from  what  follows  that  the  receiver  was 
much  "  fussed  up  *'  ethically.    Anxious  to  keep  up  the  income 
of  his  road,   Mr.  Pease  finally  consented  to  the  arrangement 
the  Standaitl  demanded.    But  he  was  worried  lest  his  immoral 
arrangement  be  dragged  into  court,  and  wrote  to  his  counsel, 
Edward  S.  Rapallo,  of  New  York  City,  asking  if  there  was  any 
way  of  evading  conviction  in  case  of  discovery. 

\j\yon  my  talking  possession  of  this  road  [the  receiver  wrote],  the 
(liu'stioii  came  up  as  to  whether  I  wouhl  agree  to  carry  the  Standard  Coni- 
paiiy's  oil  to  Marietta  for  ten  cents  a  barrel,  in  lieu  of  their  laying  a  pipe 
line  aiul  piping  their  oil.  I,  of  course,  assented  to  this,  as  the  matter  had 
been  fully  talked  over  with  the  We8t<.»rn  &  l^ake  Erie  Railroad  Company 
before  my  taking  possession  of  the  road,  and  1  wanted  all  the  revenue  that 
could  be  h«id  in  this  trade. 

Mr.  0*I)ay,  manager  of  the  Standard  Oil  Company,  met  the  general 
freight  agent  of  the  Western  &  Lake  Erie  Ilailroad  and  our  Mr.  Teny, 
at  Toledo,  about  February  12,  and  made  an  agreement  (verbal)  to  carry 
their  oil  at  ten  cents  i>er  liarrel.  But  Mr.  O'Day  compelled  Mr.  Terry  to 
make  a  thirty-five  cent  rate  on  all  other  oil  going  to  Marietta,  and  that  m 
shouhl  make  t ho- rebate  of  twenty-five  cents  per  barrel  on  all  oil  shipped 
by  other  partiet*,  and  that  the  rebate  should  be  paid  over  to  them  (the 
Standard  Oil  Company),  thus  giving  us  ten  cents  per  barrel  for  all  oil 
shipi>ed  to  Marietta,  and  the  rebate  of  twenty-five  cents  per  barrel  going 
to  the  Standard  Oil  Company,  making  that  company  say  twenty-five  dollaiB 
per  day  clear  money  on  George  Rico's  oil  alone. 

In  order  to  save  the  oil  trade  along  our  line,  and  especially  to  gave  the 
Standard  Oil  trade,  which  would  amount  to  seven  times  as  much  as  Mr. 
Rice's,  Mr.  Terry  verbally  agreed  to  the  arrangement,  which,  upon  his 
report  to  me,  T  reluctiintly  acquiesced  in,  feeling  that  I  could  not  afford  to 
lose  the  shipment  of  700  barrels  of  oil  i)er  day  from  the  Standard  Oil  Com- 
pany. Rut  when  Mr.  Terry  issued  instructions  that  on  and  after  Feb- 
ruary 23  the  rate  of  oil  would  be  thirty-five  cents  i>er  barrel  to  Marietta, 
George  Rice,  who  has  a  refinery  in  Marietta,  very  naturally  called  on  ma 
yesterday  and  notified  me  that  he  would  not  submit  to  the  advance, 
because  the  business  would  not  justify  it,  and  that  the  move  was  made  by 
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the  Standard  Oil  Company  to  crush  him  out.  (Too  true.)  Mr.  Rice  said : 
'*!  am  willing  to  continue  the  17^  cent  rate  which  I  have  been  paying  from 
December  to  this  date." 

Now,  the  question  naturally  presents  itself  to  my  mind,  if  George  Rice 
should  see  fit  to  prosecute  the  case  on  the  ground  of  unjust  discrimination, 
would  the  receiver  be  held,  as  the  manager  of  this  property,  for  violation 
of  the  law  ?  While  I  am  determined  to  use  all  honorable  means  to  secure 
traffic  for  the  company,  I  am  not  willing  to  do  an  illegal  act  (if  this  can 
be  called  illegal),  and  lay  this  company  liable  for  damages.  Mr.  Terry  is 
able  to  explain  all  minor  questions  relative  to  this  matter.^ 

Mr.  Rapallo,  after  consulting  his  partner  and  "representa- 
tive bondholders,"  *'  fixed  it "  for  the  receiver  in  the  following 
amazing  decision: 

You  may,  with  propriety,  allow  the  Standard  Oil  Company  to  charge 
twenty-five  cents  per  barrel  for  all  oil  transported  through  their  pipes  to 
your  road  ;  and  I  understand  from  Mr.  Terry  that  it  is  practicable  to  so 
arrange  the  details  that  the  company  can,  in  effect,  collect  this  direct  with- 
out its  passing  through  your  hands.  You  may  agree  to  carry  all  such  oil 
of  the  Standard  Oil  Company,  or  of  others,  delivered  to  your  road  through 
their  pipes,  at  ten  cents  i)er  barrel.  You  may  also  charge  all  other  shippers 
thirty-five  cents  per  barrel  freight,  even  though  they  deliver  oil  to  your  road 
through  their  oum  pipes;  and  this,  I  gather  from  your  letter  and  from 
Mr.  Terry,  would  include  Mr.  Rice.* 

Now,  how  was  this  to  be  done  "with  propriety"?  Simply 
enough.  The  Standard  Oil  Company  was  to  be  charged  ten 
cents  per  barrel,  less  an  amount  equivalent  to  twenty-five  cents 
per  bsurel  upon  all  oil  shipped  by  Rice.  "  Provided  your  ac- 
counts, bills,  vouchers,  etc.,  are  consistent  with  the  real  arrange- 
ment actually  made,  you  will  incur  no  personal  responsibility 
by  carrying  out  such  an  arrangement  as  I  suggest."  Even  in 
case  the  receiver  was  discovered  nothing  would  happen  to  him^ 
so  decided  the  counsel.  "  It  is  possible  that,  by  a  proper  appli- 
cation to  the  court,  some  person  may  prevent  you,  hi  future, 
from  permitting  any  discrimination.  Even  if  Mr.  Rice  should 
compel  you,  subsequently,  to  refund  to  him  the  excess  charge 

1  Proceedings  in  Relation  to  Trusts,  House  of  Representatives,  1888,  Keport 
Na  3112,  pp.  67&-676. 

•See  Appendix,  Number  46,  Letter  of  Edward  S.  Rapallo  to  General 
Fhineas  Feaee,  leoeiver  Cleveland  &  Marietta  Railroad  Company. 
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over  the  Standard  Oil  Company,  the  result  would  not  be  a  loss 
to  your  road,  taking  into  consideration  the  receipts  from  the 
Standard  Oil  Company." 

Fortified  by  his  counsel,  Receiver  Pease  put  the  arrangement 
into  force,  and  beginning  with  March  20,  1885,  a  joint  agent  of 
the  Standard  pipe  line  and  of  the  Cincinnati  &  Marietta  road 
collected  thirty-five  cents  per  barrel  on  the  oil  of  all  mdependent 
shippers  from  Macksburg  to  Marietta.  Ten  cents  of  this  sum 
he  turned  over  to  the  receiver  and  twenty-five  cents  to  the  pipe 
line.  When  Mr.  Kice  found  that  the  rate  was  certainly  to  be 
enforced  he  began  to  build  a  pipe  of  his  own  to  the  Muskingum 
River,  whence  he  was  to  ship  by  barge  to  Marietta.  By  April  26 
he  was  able  to  discontinue  his  shipments  over  the  Cincinnati 
^  Marietta  road.  This  was  not  done  until  a  rebate  of  twenty- 
five  cents  a  barrel  had  been  paid  to  the  Standard  Oil  Company 
on  1360  barrels  of  his  oil,  —  *340  in  all. 

Mr.  Rice,  outraged  as  he  was  by  the  discrimination^  was 
looking  for  evidence  to  bring  suit  against  the  receiver,  but  it 
was  not  until  October  that  he  was  ready  to  take  the  matter 
into  couit.  On  the  13th  of  that  month  he  applied  to  Judge 
Baxter  of  the  United  States  Circuit  Court  for  an  order  that 
Phineas  Pease,  receiver  of  the  Cleveland  &  Marietta  Rail- 
road, report  to  the  court  touching  his  freight  rates  and  other 
matters  complained  of  in  the  application.  The  order  was 
granted  on  the  same  day  the  application  was  made.  It  was 
specific.  Mr.  Pease  was  to  report  his  rates,  drawbacks,  methods 
of  accounting  for  discrimination,  terms  of  contracts,  and  all 
other  details  connected  witli  his  shipment  of  oil.  No  sooner 
was  this  order  of  the  court  to  Receiver  Pease  known  than  the 
general  freight  agent,  Mr.  Terry,  hurried  to  Cleveland,  Ohio, 
to  meet  Mr.  O'Day  of  the  Standard  Oil  Company,  with  whom 
he  had  made  the  contract.  The  upshot  of  that  interview  was 
that  on  Octol)er  29,  twelve  days  after  the  judge  had  ordered 
the  contracts  produced,  a  check  for  *340,  signed  by  J.  R.  Camp- 
bell, Treasurer  (a  Stiindard  pipe-line  official),  was  received  from 
Oil  City,  headquarters  of  the  Standard  pipe  line,  by  the 
who  had  been  collecting  and  dividing  the  freight  money- 
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^ibeck  for  $340  was  the  amount  the  pipe  line  had  i-eeeived  on 
Uice's  shipments  between  Marcli  20  and  April  25.  The 
ftgent  was  instructed  to  send  the  money  to  the  receiver,  and 
later,  by  order  of  the  court,  the  money  was  refunded  to  Mr, 
Rice,    But  the  Standard  was  not  out  of  the  scrape  so  easily. 

Receiver  Pease  filed  his  report  on  November  2,  but  the  judge 
Lfotmd  it  *' evasive  and  nnsatisfaelory/*  and  further  infonnatiou 
asked  for.  Finally  the  judge  succeeded  in  securing  the 
correspondence  between  Mr,  Pease  and  Mr.  Rapallo,  quoted 
aUive,  and  enougli  other  facts  to  show  the  nature  of  the  dts* 
crimination.  He  lost  no  time  in  pronouncing  a  judgment,  and 
he  did  not  mince  his  words  in  doing  it: 

But  why  ehoiild  Rice  be  required  to  pay  250  per  cent  more  for  tlie 
carriage  of  his  oil  than  waj^  exacted  from  his  fotJiiwHitor?  The  answer  is 
thtit  thereby  the  receiver  could  increase  his  earnings.  This  pretense  is  ntit 
true ;  but  BUppose  it  was,  would  that  fact  jui^tify,  or  even  niitii^'iite^  the 
injustice  done  to  RiceV  May  a  receiver  of  a  court,  in  the  management  of 
a  railroad,  thus  diBcriminale  between  parties  having  equal  claim  upon  him, 
becaufie  thereby  he  can  accumulate  money  for  the  litigants?  It  haft  been 
n*peat4»dly  adjudged  that  he  cannot  legally  do  so,  Railroads  are  constructed 
for  the  common  and  equal  benufit  of  all  jiersons  wishujg  to  avail  them- 
fielvea  of  the  facilities  which  they  afford*  While  the  legal  title  thereof  is 
in  the  coq^oration  of  individuals  owning  them,  and  to  that  extent  private 
propi?rty,  tbey  are  by  the  law  and  coiiBent  of  the  owners  dedicated  to  the 
public  Uie,  By  its  charter  and  the  general  coutempnraneous  laws  of  the 
state  whieh  eouatitute  the  contract  between  the  public  and  the  railroad 
company — the  state,  in  consideration  of  the  undertaking  of  the  corpo- 

Di^  to  build,  equip,  keep  in  repair  and  operate  said  road  for  the  public 

ommodation,  authorized  it  to  demand  reasonable  compensation  from 
ertrry  one  availing  himself  of  its  facilities,  for  the  service  rendered.  But 
thiB  franchise  carried  w^ith  it  other  and  correlative  obligations. 

Among  thi**e  is  the  obligation  to  carry  for  every  person  offering  buainess 
under  like  circumstauces,  at  the  same  rate.  All  unjust  discriminatioufl  are 
in  Tiolation  of  the  sound  public  policy*  and  are  forbidden  by  law\  We  have 
liod  frequent  occasionn  to  enunciate  and  enforce  this  doctnne  in  the  past  few 
yeara.  If  it  were  not  so,  the  managers  of  railways  in  collusion  with  others  in 
romttiand  of  large  capital  could  control  the  business  of  the  country^  at  least 
to  ibe  extent  that  the  business  was  dependent  on  railroad  transportation 
Uft  4u  «uceeas.  and  make  and  unnnike  the  fortunes  of  men  at  wnll. 

*a  justly  abhorrent  to  all  fair  minds.    No  such  dangerous 
•ated.    Except  in  the  modes  of  using  them,  every  citizen 
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has  the  same  right  to  demand  the  service  of  railroads  on  equal  terma  that 
they  have  to  the  use  of  a  public  highway  or  the  goTemment  mails.  And 
hence  wIhmi,  in  the  vicissitudes  of  business,  a  railroad  corporation  becomes 
insolvent  and  is  seized  by  tlic  court  and  placed  in  the  hands  of  a  receiver 
to  be  by  him  (>i>erated  pending  the  litigation,  and  until  the  rights  of  the 
litigants  can  be  ju<licially  ascertained  and  declared,  the  court  is  as  much 
bound  to  prot^Hjt  the  pu})lic  interests  therein  as  it  is  to  protect  and  enforce 
the  right*  of  the  mortgagers  and  mortgagees.  But  after  the  receiver  has 
jHTformed  all  obligations  due  the  public  and  every  member  of  it  —  that  is 
to  say,  after  carrying  p.oSvsengers  and  freight  offered,  for  a  reasonable  com- 
pensatiiui  not  exceeding  the  maximum  authorized  by  law,  if  such  maxi- 
mum rates  shall  have  been  prescribed,  ui>on  equal  terms  to  all,  he  may 
make  for  the  litigants  as  much  money  as  the  road  thus  managed  is  capable 
of  earning. 

But  all  attempts  to  accumulate  money  for  the  benefit  of  corporators  or 
their  creditors,  >>y  making  one  shipper  pay  tribute  to  liis  rival  in  business 
at  the  rate  of  twenty-five  dollars  per  day,  or  any  greater  or  less  sum, 
thereby  enriching  one  and  imix>verishing  another,  is  a  gross,  illegal,  inex- 
cusable abuse  of  a  public  trust  that  calls  for  the  severest  reprehension. 
The  discrimination  complained  of  in  this  case  is  so  wanton  and  oppressive 
it  could  hardly  have  been  accepted  by  an  honest  man  having  due  regard 
for  the  rights  of  others,  or  conceded  by  a  just  and  com})etent  receiver  who 
comprehended  the  nature  and  responsibility  of  his  office;  and  a  judge  who 
would  tolerate  such  a  wrong  or  retain  a  receiver  capable  of  perpetrating  it 
ought  to  be  impt'aehiHl  and  degraded  from  his  position. 

A  good  deal  more  might  be  said  in  coudenmation  of  the  unparalleled 
wrong  coi!iplained  of,  but  we  forbear.  The  receiver  will  be  removed.  The 
matter  will  be  referred  to  a  master  to  ascertain  and  report  the  amount 
that  has  been  as  aforesaid  unlawfully  exacted  by  the  receiver  from  Rice, 
whi<;h  sum,  when  liscertained,  will  be  repaid  to  him.  The  master  will  also 
iiKpiin*  and  report  whether  any  i)art  of  the  money  collected  by  the  receiver 
from  Kiee  has  been  paid  to  the  Standard  Oil  Company,  and  if  so,  how 
mweh,  to  iht^  end  that,  if  any  such  payments  have  been  made,  suit  may  be 
instituted  for  its  r<*covery.^ 

On  December  18  George  K.  Nash,  a  former  governor  of 
Ohio,  was  appointed  master  commissioner  to  take  testimony  and 
clear  up  the  point  doubtful  in  the  judge's  mind  —  to  whom 
had  the  extra  money  paid  by  Rice  been  paid;  the  receiver 
declared  that  he  never  paid   the  Standard  Oil  Company  any 

1  ProiH'edinps  in  Relation  to  Trusts,  House  of  Hepresentatives,  1880,  Report 

M  ..  :;il'J,  i)i..  r»77-r)78. 


STANDARD  OIL  REBATES  107 

part  of  Rice's  money.  Mr.  Nash  summoned  a  large  number  of 
witnesses  and  gradually  untangled  the  story  told  above.  Mr. 
Pease  spoke  tinily,  he  had  never  paid  the  Standard  Oil  Com- 
pany any  part  of  Mr.  Rice's  money.  A  joint  agent  of  the  rail- 
road and  the  pipe  line  had  been  appointed,  at  a  salary  of 
eighty-five  doUai-s  a  month,  sixty  dollars  paid  by  Pease  and 
twenty-five  dollars  by  the  Standard,  who  collected  the  freight 
on  independent  shipments  and  divided  the  money  between  the 
two  parties.  It  was  from  this  agent  that  it  was  learned  that, 
twelve  days  after  Judge  Baxter  ordered  Receiver  Pease  to 
bring  his  contracts  into  court,  the  money  paid  on  Mr.  Rice's 
oil  had  been  returned  by  the  Standard  Oil  Company.^  While 
the  investigation  in  regard  to  Mr.  Rice's  oil  was  going  on,  com- 
plaints came  to  Commissioner  Nash  from  two  other  oil  works 
at  Marietta  that  they  had  been  suffering  a  like  discrimination 
for  a  much  longer  time.  The  commissioner  investigated  the 
cases  and  found  the  complaints  justified.  The  Standard  Oil 
Company  had  received  $649.16  out  of  the  money  paid  by  one 
concern  to  the  railroad  for  carrying  its  oil,  and  $639.76  out  of 
the  sum  paid  by  another  concern!  Both  of  these  sums  were 
returned  by  the  Standard.^ 

Of  course  the  case  aroused  violent  comment.  In  1888  it 
came  before  the  Congressional  Committee  which  was  investi- 
gating trusts,  and  an  effort  was  made  to  explain  the  twenty-five 
cents  extra  as  a  charge  of  the  pipe  line  for  carrying  oil  to  the 
railway.  Now,  the  practice  in  vogue  in  the  Oil  Regions  then 
and  now  is  that  the  'purchaser  of  the  oil  pat/8  the  pipe-line  charge. 
The  railroad  has  nothing  to  do  with  it.  Even  if  the  Standard 
Oil  Company  puts  a  tax  on  railroads  for  allowing  them  to  take 
oil  carried  by  its  pipe  lines  —  thus  collecting  double  pay  —  the 
tax  would  not  apply  in  Mr.  Rice's  case,  for  the  oil  came  to  the 
Cincinnati  &  Marietta  road  not  through  Standard  pipes  but 
through  Mr.  Rice's  own  pipes. 

>  See  Appendix,  Number  47,  Testimony  of  F.  G.  Carrel,  freight  agent  of  the 
Cleveland  &  Marietta  Railroad  Company. 

*  See  Appendix,  Number  48,  Report  of  the  Special  Master  Commissioner 
George  K.  Naab  to  the  Circuit  Court. 


IV 

THE  BUILDING  AND  THE  COST  OF  THE  UNION 

PACIFIC  1 

IT  was  not  long  after  the  passage  of  the  Act  of  1862  that  work 
under  it  began.  The  Central  Pacific  Railroad  Company,  to 
wliich  the  building  of  the  western  end  of  the  line  was  assigned, 
had  l>een  organized,  in  18C1,  under  California  state  law.  On 
October  7,  1862,  it  formally  accepted  the  terms  offered  by  Con- 
gress, and  the  work  of  construction  began  January  8,  1863. 

The  Union  Pacific  Railroad  Company,  which  was  to  build 
the  eastern  part  of  the  line,  effected  its  temporary  organization 
according  to  the  terms  of  the  act,  and  books  for  stock  subscrip- 
tions were  opened  in  the  leading  cities  of  the  country.  Thir^- 
one  shares  ^  of  *1000  each  were  subscribed  for,  and  $17,300  paid 
in.  There  the  matter  st<^ppe(l.  Railway  men  knew  that  a  mile 
'of  road  in  Illinois  cost  *33,000  ;  in  Io\va,  *35,000;  in  the  level 
parts  of  California,  §34,000.^  A  considerable  proportion  of  the 
able-bodied  men  of  the  country  wi\s  in  the  army,  and  the  prices 
of  l)oth  lal)or  and  materials  were  abnormally  high.  Between 
the  eastern  system  of  railways  and  the  initial  point  of  the  pro- 
posed road  was  a  gap  of  hundreds  of  miles,  making  it  neces  "^ 
to  (jarry  materials  by  w^ay  of  the  Missouri  River,  a  hazaidous 
and  costly  mode  of  transportation.  Under  the  circumstances, 
the  capitalists  of  the  country  did  not  consider  the  Union  Pacific 
a  promising  investment. 

Meanwhile,  Thomas  C.  Durant,  of  New  York,  a  man  of  wide 
experience  in  railway  building  and  of  large  resources,  became 

1  From  History  of  the  rnioii  l>acific  Kailway  by  Henry  Kirke  White,  The 
University  of  Chicjigo  Tress,  181)5.    By  permission. 

2  Forty-seconil  Congress,  third  session  ;  House  Report  No.  78,  Febniaiy  SO, 
187:J  (Affairs  of  tlie  rnion  Paeific  Railroad  Company  — Mr.  J.  Bf.  Wileon, 
Cliairman),  Te.stimony  taken  by  the  Committee,  p.  604. 

•'  ('ttmjrvHitional  Gluhe^  Fortieih  (.'ongress,  second  session,  p.  2427. 
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interested  in  the  enterprise  and  took  hold  of  it  with  character- 
istic vigor.  He  not  only  made  a  stock  subscription  of  his  own,"" 
but  also  secured  subscriptions  among  his  friends.  To  do  this 
he  advanced  for  them  the  10  per  cent  required  by  law  to  be  paid 
in  before  the  permanent  organization  could  be  effected,  and 
agreed  to  find  persons  to  take  it  off  their  hands  in  case  they 
wished  to  withdraw  from  the  venture.  On  October  29,  1863, 
2177  shares  of  $1000  each  had  been  subscribed  for  ^  and  a  board 
of  thirty  directors  was  chosen.  In  the  list  we  find  such  names 
as  August  Belmont,  of  New  York ;  C.  A.  Lambard,  of  Boston ; 
C.  S.  Bushnell,  of  New  Haven  ;  Joseph  H.  Scranton,  of  Scranton, 
Pennsylvania ;  J.  Edgar  Thompson,  of  Philadelphia ;  S.  C.  Pom- 
eroy,  df  Atchison,  Kansas,  besides  those  who  were  next  day 
chosen  officers.  These  were:  President,  General  John  A.  Dix; 
Vice  President,  Thomas  C.  Durant ;  Secretary,  H.  V.  Poor,  and 
Treasurer,  J.  J.  Cisco,  all  of  New  York.  Immediately  after  organ- 
ization was  effected  men  were  put  to  work,  ground  being  broken 
at  Omaha  December  2, 1863.8  The  sum  of  $218,000  which  had 
been  paid  in  on  stock  subscriptions  was  used  up,  and  debts  con- 
tracted for  from  *200,000  to  $300,000  more.  The  company  wasi/ 
so  hard  pressed  on  these  debts  that  it  finally  resorted  to  the  ex- 
pedient of  selling  part  of  the  materials  and  cars  to  raise  funds.* 

The  line  as  first  projected  ran  west  from  Omaha,  but  as  heavy 
grades  would  thus  be  encountered,  a  somewhat  circuitous  route 
was  finally  settled  upon,  starting  south  from  the  city.^  Still 
the  first  thirty  or  forty  miles  were  expensive. 

As  this  section  of  the  road  approached  completion  it  was 
seen  that  New  York  capitalists  were  not  to  be  induced  to  put 
the  enterprise  through;*  work  must  soon  cease  for  lack  of 
funds.  On  May  12,  1864,  therefore,  a  committee  was  appointed 
to  let  a  contract  for  building  one  hundred  miles  of  road.^ 

1  Affairs  of  the  Union  Pacific  Railroad  Company,  p.  509. 

•  Report  of  tlie  Directors  of  the  Union  Pacific  Railroad  Company  for  1884. 

*  Affaira  of  the  Union  Pacific  Railroad  Company,  p.  03. 
*Ihid„  p.  89.  « Ibid.,  p.  39. 

. '  Forty-second  Congress,  third  session ;  House  Rei)ort  No.  77,  February  18, 
1878  (Credit  Mobilier  Investigation  —  Mr.  Poland,  Chairman),  Testimony  taken 
by  the  Committee,  p.  866. 
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The  enaetnient  of  the  Act  of  1864  followed  soon  after  this, 
doubling,  as  has  been  said,  the  funds  from  which  to  build 
the  road. 

Even  then  the  friends  of  Durant  were  so  doubtful  of  the 
success  of  the  enterprise  that  they  availed  themselves  of  the 
offer  made  them  wlien  they  subscribed,  and  Durant  was  made 
responsible  for  three  fourtlis  of  the  sum  ($2,000,000)  required 
to  be  subscribed  lx.»fore  organization  was  authorized.^ 

As  a  ]*esult  of  the  laboi-s  of  the  committee  appointed  in  the 
preceding  May,  a  proposal  was  received  on  August  8,  1864, 
from  II.  M.  Hoxie,  to  1)uihl  one  hundred  miles  of  road  at 
/  >'50,000  pt»r  mile.  This  matter  was  arranged  at  New  York 
between  Durant  and  II.  C.  Crane,  who  acted  as  Hoxie^d  attor- 
ney.^ (/nine  was  intimately  connected  with  the  Union  Pacific 
as  stockholder,  director  and  otherwise  ;  Hoxie  was  an  employee 
of  the  road.  Oliver  Ames  says  distinctly  that  Hoxie  was  a  man 
of  no  means,'^  of  no  responsibility.*  Still  Durant  declares  that 
the  Hoxie  contract  was  made  in  good  faith.*  At  any  rate  it 
was  accepted,*'  and  October  4,  1864,  Hoxie  proposed  its  exten- 
sion to  cover  the  line  from  Omaha  to  the  one  hundredth  merid- 
ian This  proj)osal  was  likewise  accepted.^  So  H.  M.  Hoxie, 
whatever  his  financial  standing  may  have  been,  stood  bound  to 
construct  for  the  Tnion  Pacific  Company  247-j*^/^  miles  of  road, 
for  which  he  was  to  receive  over  $12,000,000. 

Aside  from  the  relations  existing  lietween  Durant,  Crane  and 
lloxie,  the  terms  (»f  the  contract  would  lead  one  to  suspect  that 
there  was  some  pur[)osc  in  mind  other  than  that  which  appeared 
on  the  face  of  the  matter.  The  contractor  was  specifically 
exempted  from  paying  more  than  *85,000  for  anyone  bridge; 
the  excess  in  price  of  inm  al)ove  8130  per  ton  at  Omaha  was, 
to  be  borne  by  the  Company;  if  required  to  Burnetize*  ties,  an 

1  VniiUi  Mobilier  Invcstijratioii,  p.  388 ;  Affairs  of  the  Union  Pacific  Bailxoad 
Coin  pan  y,  p.  615. 

-  Affairs  of  the  Union  Pacific  Railroad  Company,  Part  II,  p.  2. 

«  lh!d.,  p.  250.  6  Ibid,,  p.  «9. 

^  Ibid.,  p.  285.  «  ibid..  Part  II,  p.  4. 

"  Ibid.,  Part  IL  p.  4. 

^  A  proce^ss  by  which  cottonwood  tios  were  made  more  durable. 
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additional  16  cents  per  tie  was  to  be  paid;  and,  must  impor- 
tant^ acceptance  of  the  contract  bound  the  contmctor  to  sub- 
scribe, or  cause  to  be  subscribed  to  the  capital  stock  of  the 
Union  Pacitic,  $500,000.1 

As  early  as  September  30,  1864,  that  is,  some  time  before  its 
extension  had  been  voted,  lloxie  had  agreed  with  Duraot  to 
assign  his  contract  to  such  parties  as  he  (Durant)  might  desig- 
nate. October  7,  18G4,  an  agreement  was  drawn  up  binding  its 
signers  to  take  the  contract  from  Httxie  and  to  subscribe  for  car- 
rying it  out  the  sum  of  *1, 600,000.  This  liability  wtis  divided 
as  follows:  Thomas  C.  Duraiit,  *(>00,000;  C.  S.  Busbnell, 
♦400,000;  Charies  A,  Lamhird,  -^100,000;  H.  8.  McComb, 
•100,000  ;  H.  W.  Gray,  *200v000  ;  ete.2  According  to  the  terms 
of  the  agreement  one  fourtli  of  the  sums  subscribed  was  paid  in, 
8400,000  in  all^  and  this  amount  was  used  on  the  road.  The 
men  w4io  had  assumed  the  lloxie  contract  now^  stood  in  the  rela- 
tion of  partners,  liable  not  only  for  the  sums  subscribed,  but  to 
the  extent  of  their  fortunes.  Some  of  them  became  fearful  and 
concluded  that  it  would  Ix^  better  to  lose  the  sums  already  sunk 
in  the  enterprise  than  to  go  on  imd  take  gj-eater  risks.^  They 
therefore  failed  to  respond  to  the  call  for  the  second  installment 
of  their  subscriptions.* 

About  this  time,  August  1865,  an  important  step  was  taken 
in  getting  the  brothers,  Oakes  and  Oliver  AmeSt  to  take  liold  of 
the  project.**  Oakes  Ames  liad  become  interested  in  the  Pacific 
railway  while  a  memljcr  of  the  Committee  on  Railroads  in  the 
House  of  Representatives,''  and  his  pei-sonal  influence  in  Massa- 
chusetts, together  with  his  great  tlnan^ial  strength,  nuide  him  a 
valuable  ally  of  those  who  had  stiirtcd  the  road*  Plans  for  i>r<> 
ceeding  were  again  discussed,  and  it  was  agreed  that  the  only 
feasible  way  to  enlist  the  necessary  capital  wtis  to  make  use  of 
a  construction  company.    The  scheme  of  building  railways  by 

*  Affairs  of  Uie  JJnion  Pacific  Railroad  Company,  Pan  II,  p.  2. 

*  Ibid,,  Part  II,  p.  6. 

*  Ibid.^  p.  64,  and  Credit  Mobilier  Invesiigation,  p.  S66. 
«  ASairs  of  the  Union  Pacific  Railroad  Company,  p.  SdS. 
»  /Wd..  p.  4. 

*  Oakes  Ame«  Memoir,  p,  6. 
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construction  companies  organized  among  the  stockholders  was 
not  new ;  it  had  been  tried  successfully  in  lowa.^  Exhaustive 
contracts  were  not  a  new  device.^  So  all  the  Union  Pacific  people 
had  to  do  was  to  adapt  to  their  own  uses  methods  which  others 
had  elaborated. 

It  having  been  decided  to  make  use  of  a  construction  com- 
pany, an  examination  of  charter  followed.  This  led  to  the  re- 
jection of  one  which  Bushnell  had  bought  in  Connecticut,^  and 
to  the  choice  of  a  Pennsylvania  corporation  as  better  meeting 
^  their  needs.  This  was  the  Pennsylvania  Fiscal  Agency,  wliich 
had  been  chartered  to  build  railways  in  the  South  and  West* 
by  an  act  of  the  state  legislature  of  Pennsylvania,  approved 
November  1,  185i>/'  On  the  fifth  of  the  same  month  books 
had  been  opened  in  Philadelphia  and  stock  subscribed  for.* 
Later  it  became  known  that  the  organization  then  effected  was 
irregular,  and  it  was  treated  as  a  nullity.^  May  29. 1863,  books 
were  again  opened,  stock  subscribed,  the  required  per  cent 
paid  in,  and  organization  properly  effected.®  March  2,  1864, 
Durant  opened  negotiations  for  the  purchase  of  the  charter 
rights  of  the  Fiscal  Agency,  and  on  the  following  day  the  bar- 
gain was  closed,  Durant  paying  to  the  original  subscribers  what 
they  liad  invested,  they  assigning  their  stock.*  Previous  to  this 
time  there  had  been  no  connection  whatever  between  the  men 
of  the  Uniiui  Pacitic  and  of  the  Fiscal  Agency. 

On  Man'h  2C,  18G4,  an  amendator}'  act  changed  the  name 
from  the  Pennsylvania  Fiscal  Agency  to  the  Credit  Mobilier  of 
Anierica,^*^  and  as  such  it  later  l)ecanie  widely  known.  Thus  the 
Credit  Molnlier  became  an  adjunct  of  the  Union  Pacific  Rail- 
road Company. 

The  reason  for  securing  such  a  company  as  the  Credit 
Mobilier  is  obvious.    No  tirni  could  be  induced  to  undertake 

1  Affairs  of  the  Union  Paoitio  Railroad  Company,  p.  164. 
-  IbUl,  p.  420.  s  Ibid.,  p.  39. 

«  Credit  Mobilier  lDvestiiratit»n.  p.  lin>. 
*  Affairs  of  the  Cuion  Pacitio  Kailnxid  Company,  p.  7. 
^  Ihhf.,  p.  144.  *  Ibnl.  p.  14C»/ 

■  Ibii..  p.  \H\.  *  Ibhi..  p.  147. 

**  Affairs  of  ihr  rnion  Pacific  Kailntatl  Compiiny,  p.  9. 
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the  buiklLng  <»f  the  road  if  each  member  was  liable  to  tlie  extent 
of  his  property.^  The  risk  was  too  great.  But  it  was  believed'' 
that  if  a  company  was  secured  in  which  the  liability  was  limited 
to  the  amount  of  the  subscription  to  stock,  as  in  the  Credit 
Mobilier,  capitiU  eould  he  enlisted.  Tlxis  proved  to  l>e  the  ease, 
and  the  necessary  funds  were  quickly  subscril>ed. 

As  a  matter  of  convenience  the  oflices  of  the  Credit  Mobilier 
were  to  be  in  New  Yuik,  where  the  headquarters  of  the  rnilway 
were  located,  but  under  the  terms  of  its  charter  it  could  not 
c^ase  to  be  a  Pennsylvania  corporation.  To  get  around  this 
difficulty,  the  device  of  a  New  York  branch  was  resorted  to. 
The  corporate  existence  of  the  Credit  Mobilier  was  maintained 
in  Pennsylvania,  the  Ix^aitl  of  directors,  the  officers,  and  the 
executive  committee  being  elected  at  meetings  held  in  Phila- 
delphia. This  executive  committee  then  chose  from  among  the 
stockholders  of  the  Credit  Mobilier  and  of  the  Union  Pacific,  a 
uamber  of  men  to  constitute  what  tliey  called  a  railway  bureau.^ 
This  body  had  its  office  in  a  room  adjoining  the  offices  of  the 
Union  Pacific/"*  The  executive  committee  attended  to  all  the 
larger  fiscal  tiansactions,  while  the  railway  bureau  liad  charge 
of  the  construction  of  the  road*  payments  for  work,  and  other 
details.*  Under  this  arrangement  the  work  progressed  satis- 
factorily. Part  of  the  necessary  capital  of  the  Credit  Mobilier 
was  secured  by  transferring  to  its  books  the  subscriptions  which 
had  been  made  for  carrying  out  the  Iloxie  contract  by  the  men 
who  assumed  it.^  They  were  relie^^ed  of  their  former  obliga- 
tions by  the  transfer  of  the  Hoxie  contract  to  the  corporation 
of  which  they  had  just  become  stockholders.  This  change  was 
made  March  15,  1865,*^  some  six  months  after  they  had  taken 
the  contract  off  Hoxie's  hands.  The  transferred  subscriptions, 
^l,fiOO,000,  were  supplemented  by  others^  securing  for  the 
Credit  Mobilier  a  w^orking  capital  of  upwards  of  $2,000,000,^ 

•  Affairi  of  the  Union  Pacific  Railroad  Com|)any,  pp.  39-40» 

<  ibid.,  pp.  131.  US. 
^  •  Ibid.,  p.  163.  *  Ibid,  p.  148. 

H  »  Credit  Mobiltt^r  ntvestigation,  p.  366. 

^M  •  Affairs  of  the  ITuion  Pacific  Railroad  Company*  p.  64. 

^^L  ^  Credit  Mobilier  Investigation,  p.  300. 
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aud  the  work,  which  otherwise  must  have  stopped  within  sixty 
days,  was  pushed  vigorously.^ 

"^  But  note  how  incongruous  was  this  arrangement.  The  Credit 
Mobilier  was  nominally  a  Pennsylvania  corporation,  while  at  the 
Pennsylvania  office  no  business  was  done.  ITie  New  York  con- 
cern was  in  form  only  a  branch  of  the  Pennsylvania  corporation, 
yet  it  transacted  all  the  business  which  the  Credit  Mobilier  ever 
liad.  The  Union  Pacific  Railroad  was  being  built,  not  by  the 
Union  Pacific  Company,  but  by  the  Credit  Mobilier,  and  the 
Union  Pacific  officei-s  simply  got  the  resources  into  available 
shape  and  turned  them  over  to  the  Credit  Mobilier.  The 
Uniu  d  States  bonds  it  sold  and  transferred  the  cash.  Some- 
times it  turned  over  the  pi*oceeds  of  the  sale  of  first-mortgage 
bonds,  sometimes  tlie  bonds  themselves. 

This  state  of  affaii-s  wiis  in  part  due  to  the  unfortunate  loose- 
ness with  which  the  Pennsylvania  legislature  had  framed  the 
Credit  Mobilier  charter.  The  practice  of  granting  charters 
containing  almost  no  limitations  was  at  that  time  common. 
Unfortunately  it  is  not  yet  unknown. 

Under  the  new  impulse  which  the  Credit  Mobilier  gave  to 
the  enterprise,  the  work  of  construction  was  carried  forward  so 
rapidly  that  during  the  year  1866  the  government  passed  upon 
and  accepted  270  miles  of  track  as  meeting  the  requirements 
of  the  law. 

About  the  time  when  the  road  had  reached  the  one  hundredth 
meridian,  quite  a  number  of  the  stockholders  of  the  Credit 
Mobilier  had  become  large  stockholders  of  the  Union  Pacific, 
among  them  Mr.  Ames,  Mr.  Dillon,  and  Mr.  Duff.  Naturally 
they  desired  to  be  represented  on  the  Union  Pacific  board,  and 
Oliver  Ames  and  two  or  three  others,  at  the  election  of  Octo- 
ber 3, 1806,  went  into  the  directory  of  the  Union  Pacific*  From 
this  time  on  there  were  two  factious  among  the  Union  Pacific 
people,  one  headed  by  Durant,  the  other  by  Oakes  Ames. 
Durant's  claim  to  Icadei-ship  lay  in  the  importance  of  what  he 
had  already  accomplished.    Ames  liad  yet  to  win  his  spurs.    It 

1  Affairs  of  the  Union  Pacific  Railroad  Company,  p.  669. 
2JW(i.,  p.  508. 
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has  repetttedly  been  said  that  the  sti-uggle  between  Durant  and 
Ames  was  due  to  their  different  views  as  to  the  Union  Pacific 
enterprise  and  their  different  motives  in  taking  it  up.  Durant 
is  said  to  have  believed  that  the  road  would  be  a  commercial 
failure,  and  that  the  only  money  to  he  made  out  of  it  was  to 
be  made  on  construction  contracts;  while  Ames  believed  in  the 
future  of  the  road  and  looked  to  the  legitimate  business  of  the 
road  after  its  completion  for  his  profit.  I'he  evidence  as  to  con- 
tracts made  by  these  men  for  conatructiou,  however,  does  not 
exhibit  any  great  rapacity  on  Durant's  part,  nor  any  great  ten- 
derness toward  the  road  on  Anies's  part.  It  seems  that  the  fric- 
tioa  between  these  men  was  rsither  of  a  personal  nature.  Durant 
carried  the  enterprise  as  far  us  his  resources  w^ould  allow,  and 
^en  had  to  give  way  to  Ames.  Whoever  had  succeeded  him 
Hi  leader  would  probably  have  aroused  Durant's  jealousy  and 
had  Ills  opposition  to  contend  with. 

Re  that  as  it  may,  the  decided  friction  between  the  two 
parties  manifested  itself  repeatedly  when  the  letting  of  contracts 
was  under  discussion,  and  the  execution  of  several  engagements 
which  had  been  formally  entei'ed  into  \\'as  prevented.  Of  this 
aart  were  five  which  deserve  attention.  Their  history  show^s  the 
internal  difficulties  of  the  cotiipfiny,  which  were  at  times  so 
serious  as  to  carry  the  questions  into  court*  It  iilso  sliows  the 
evolution  of  the  terms  of  tiie  contract  under  which  the  most 
difficult  parts  of  the  road  were  built,  the  Ames  contract* 

Tlie  first  of  these  never-executed  agreements  is  known  as  the 
V^kKmier  contract.^  Late  in  1866  Durant  made  a  contract  with 
r  L.  B.  Boomer,  of  Chicago,  which  called  for  the  building  of  150 
tniles  of  road,  beginning  at  the  one  hundred tli  meridian.  East 
of  the  North  Platte  River  the  price  stipulated  was  f  19,500  per 
tnile,  exclusive  of  equipment.    The  bridge  over  that  stream  was 

was 


paid 


price 


10,000  per  mile.    By  paying  for  work  already  done  and  giv- 
ing ten  days'  notice*  Durant  could  at  any  time  terminate  this 


*  On  iJi«  bookfi  it  is  called  the  GeRsner  contract  Boomer  appointed  Gessner 
his  ftgetic  and  later  sold  the  contract  to  him  (Affairs  of  the  Union  Pacific 
Rfttlrgi^  Caiiipan>,  p.  CO). 


116  RAILWAY  PROBLEMS 

arrangement.^  President  Dix,  Treasurer  Cisco,  and  other  con- 
servative inembei*s  of  tlie  board  sustained  Durant  in  his  action 
in  regai*d  to  this  contract,^  but  it  was  never  approved  by  the 
l)oar(l  as  a  whole.''  Oliver  Ames  afterward  declared  that  the 
Boomer  contract  was  a  secret  arrangement,  a  bogus  thing  of 
Dr.  Durant's,  and  that  Boomer  was  a  man  of  no  responsibility.^ 
At  any  rate,  tlie  Credit  Mobilier,  although  it  had  received  no  new 
contract,  continued  to  build  the  road  west  of  the  one  hundredth 
meridian  precisely  as  it  had  done  east  of  that  point.  This  was 
done  in  expcctiition  of  another  contract  on  the  same  terms  as  the 
Hoxie  contract,  and  as  the  stockholders  of  the  Credit  Mobilier 
and  of  the  Union  Pacific  were  the  same  persons  *  this  expectsr 
tion  was  not  likely  to  prove  without  foundation. 

Durant's  move  in  regard  to  the  Boomer  contract  having  been 
successfully  met,  the  next  one  was  made  by  the  other  side. 
There  was  presented  to  the  board  of  directors  of  tlie  Union 
Pacific,  on  the  5th  of  Jiuiuary  1867,  a  resolution  extending  the 
Hoxie  contract  to  the  point  then  completed,  namely,  805  miles 
west  of  Omaha,  and  authorizing  the  oflicers  to  settle  with  the 
Credit  Mobilier  for  the  added  58  miles  at  ^50,000  per  mile. 
By  a  vote  of  eight  to  four  the  resolution  was  passed.®  Accord- 
ing to  tlie  Act  of  1864,  the  President  of  the  United  States 
appointed  five  members  of  the  board  of  directors  of  the  Union 
Pacific  wlio  should  protect  the  interests  of  the  government 
Tlie  four  votes  against  the  extension  of  the  Hoxie  contract 
were  cast  by  government  directors,  one  voting  in  favor  of  it^ 
Dunint,  who  was  absent  on  necessary  business  of  the  Company 
when  this  resolution  was  passed,  entered  a  protest  against  its 
being  carried  out,  and  also  served  an  injunction  on  the  officers 
to  prevent  their  making  the  proposed  payments.  His  objections 
were  that,  although  the  Hoxie  contract  was  originally  let  in 
good  faith,  no  one  being  interested  in  it,  the  Credit  Mobilier 
and  the  Union  Pacific  had  since  l>ecome  identical  in  interest, 

1  Affairs  of  the  rniini  Pacific  Uailroad  Company,  Part  II,  p.  7. 

2  Credit  Mobilier  Investigation,  p.  8(W. 

'  Affairs  of  the  Union  Pjvoifio  Uailroad  Company,  p.  67. 

♦  Ibid.,  p.  285. 

*  Ibid.,  p.  2R4.  «  Ibid.,  p.  67.  ^  Ibid,  p.  67. 
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and  that  this  extension  was  simply  letting  a  contract  to  Xhem- 
selves;  that  uo  new  subsirriptious  to  the  Union  Pacific  stoek 
were  required  because  of  this  extension;  that  this  strip  of  road, 
built  at  much  less  cost  thaii  the  proposed  price,  had  been  ac- 
cept^  by  the  government  as  completed,  antl  so  that  carrying 
out  this  contract  would  entail  heavy  loss  upon  the  company,  as 
the  actual  cost  of  tliia  part  of  the  road,  when  fully  equii>pefi 
was  about  #27,500  per  mile.  January  24,  nineteen  days  after 
its  passage,  tlie  oider  to  extend  the  contract  was  rescinded. ^ 

The  condition  of  the  finances  of  the  two  closely  allied  corpo- 
rations made  it  necessary,  early  in  1807,  eaniestly  to  attempt 
iDieasures  of  betterment  One  form  wdiich  this  effort  took  is 
shown  by  a  letter  of  Februaiy  13.  The  Credit  Mubilier  pro- 
posed to  purchase  of  the  Union  Tacific,  land-grant  tends  to 
the  amount  of  #3,000,000,  at  80 ;  first^mortgage  bonds  to  the 
amount  of  ■'?t2,06 0,000,  at  85;  certificates  convertihle  into  fii-st- 
mortgage  bonds  to  the  amount  of  ^^750,000,  at  80,  these  certifi- 
cates i^  bear  6  per  cent  interest  until  exchanged.  Tlie  Credit 
Mobilier  further  proposed  to  loan  or  procure  to  be  Imiiieil 
to  the  Union  Pacific  $1/250,000  on  four  months'  time,  at  7  per 
cent  annual  interest  and  2]^  per  cent  commission,  with  first- 
mortgage  bonds  at  6t>|  per  cent  as  security.  On  the  other 
hand,  the  Union  Pacific  was  to  pay  to  the  Credit  Mobilier  the 
balances  due  on  previous  debts  at  least  as  soon  as  the  Credit 
Mobilier  had  paid  for  the  securities  named  above*  It  was  also 
provided  that  the  Iloxie  contract  sliould  be  extended  100  miles 
west  of  the  one  hundredth  meridian  at  §42,000  per  mile.^  This 
arrangement  would  have  given  the  U^nion  Pacific  $6,001,000  of 
ready  funds.  As  the  contract  priee  was  considerably  in  excess 
of  what  this  part  of  the  road  w^as  actually  costing,  it  would 
have  given  the  Credit  Moljilier  a  profit  in  hand  on  that  part  of 
the  100  miles  of  road  which  Innl  at  that  time  been  completed, 
and  an  inronsiderable  risk  on  the  remainder  of  what  the  con- 
tmict  covered.  The  executive  committee  of  the  Union  Pacific 
\  accepted  this  proposition,^  but  it  w^as  not  carried  out. 

*  AIT&trs  of  tlie  Tnion  Pacific  Hailroad  Company,  pp.  68-70. 
«  Credit  Mobilier  nwestigatkui,  ]k  ITL 

*  Ailkitis  of  the  Union  Pacific  Railroad  Company,  p.  172. 
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However,  an  understanding  was  reached  about  this  time  that 
whenever  a  contract  was  entered  into,  it  should  be  so  placed 
that  the  l)enefit  would  inure  to  the  stockholders  of  the  Credit 
Mobilier.  On  the  strength  of  this  understanding  the  capital 
stock  of  the  Credit  Mobilier  was  increased.  This  was  originally 
intended  to  be  #2,000,000 ;  September  21,  1865,i  it  was  made 
$2,500,000  nominally,  although  not  all  of  the  new  stock  was 
taken  up  ;^  now,  in  February  1867, it  was  increased  to  ^,750,000. 
The  difficulty  in  getting  the  old  subscribers  to  take  this  new 
stock  was  met  in  this  way:  for  81000  in  cash  there  was  prom- 
ised •'S^IOOO  in  Credit  Mobilier  stock  and  a  flOOO  first-mortgage 
bond  of  the  Union  Pacific.  That  this  offer  would  prove  attract- 
ive will  appear  when  it  is  considered  that  the  first-mortgage 
bonds  were  then  worth  85,  thus  leaving  the  Credit  Mobilier 
stock  to  represent  15  per  cent  of  the  price  paid.  On  these 
terms  the  new  stock  was  all  taken  and  the  cash  turned  over  to 
the  Union  Pacific  in  payment  for  bonds.  The  $1,250,000  thus 
put  into  the  Union  Pacific  treasury  was  used  to  cancel  a  part 
of  tlie  *3,500,000  or  *4,000,000  of  debt  which  it  then  owed.s 

Having  spent  tliis  sum,  things  came  to  a  standstill  again 
almost  as  bad  as  l)efore.  The  Union  Pacific  then  allowed  Bush- 
nell  to  undertake  the  sale  of  a  large  block  of  first-mortgage 
bonds  wliich  it  had  on  hand  and  on  which  it  was  borrowing 
money  at  extravagant  rates  of  interest,  up  to  14J  per  cent* 
By  wide  advertising  and  great  diligence  Bushnell  met  with 
marked  success,  and  in  less  than  six  months  bonds  were  sold  to 
the  amount  of  l?10,000,000,  the  price  being  put  up  from  90 
to  95.5    Thus  the  financial  difficulties  were  removed. 

To  carrj'-  out  the  tacit  agreement  made  in  February,  that 
the  Credit  Mobilier  stockholders  should  have  the  profits  on 
constructing  the  road,  attempts  were  made  to  let  contracts 
direct  to  that  coiporation,  but  Durant  objected  on  account  of 
the  identity  of  the  two  organizations  and  twice  prevented 
such  .action  by  injunctions.^ 

1  Affairs  of  the  Union  Paoific  Railroad  Company,  p.  78. 

2  Ibid.,  p.  15.  *  Ibid.,  p.  41.  •  Ibid.,  p.  41. 
«/6id.,p.  40.                6/6td.,p.  42. 
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One  of  these  attempts  gave  rise  to  what  is  known  as  the 
WilliaTDS  coDtrogtj^  March  1,  1867,  John  il.  S.  Williams  pro- 
poBed  to  the  company  to  tiike  the  building  of  267.57  miles  of 
road  westward  from  the  one  hundredth  meridian  as  the  initial 
point,  the  price  for  the  first  100  miles  being  »|!42,000  per  mile, 
for  the  remainder  •f«45,000  per  mile.  As  another  feature  of  the 
contract  Williams  was  to  bind  himself  to  procure  subscriptions 
for  Union  Pacitic  stock  t^o  the  amount  of  $1,500,000.  The 
board  accepted  bis  offer  and  gave  instructions  that  a  contract 
be  drawn  up  on  this  basis.  Williams  assigned  the  contract  to 
the  Credit  Mobilier,  and  the  Credit  Mobilier  accepted  the  assign- 
ment. Then  Durant,  on  March  27,  entered  a  protest  against 
letting  this  contract,  stating  as  grounds  tbat  part  of  the  road 
was  already  built  and  accepted  by  the  government,  that  the  price 
was  too  higli,  that  no  time  limit  for  completing  the  work  was 
specified.  His  protest  wtus  Imcked  up  by  an  injunction,  so  nothing 
was  done  in  the  matter.  This  protest  shared  the  same  fate  as 
hifl  previous  one — both  were  expunged  from  the  minutes.^ 

June  24,  1867,  Williams  again  made  a  written  proposal  to 
the  Union  Pacific.  It  was  this:  To  Imild  the  road  from  the 
one  hundredth  meridian  to  the  base  of  the  Rocky  Mountains, 
267.52  mUes,  at  #50,000  per  mile,  the  work  to  be  completed 
before  January  1,  l868.  The  provision  for  a  stock  subscription 
was  omitted  tins  time.  Another  proposal  accompanying  this  one 
was  to  assign  the  contract,  if  received,  to  the  Credit  iMobilier.^ 
The  June  proposal,  like  the  one  made  in  March,  came  to  naught. 
This  etids  the  series  of  failures  at  contract  making. 

It  had  been  anticipated  that  great  difficulty  and  heavy  expense 
would  \ie  met  in  crossing  tlie  Kocky  Mountains,  but  during  1807 
it  l>ecame  generally  known  that  there  was  an  easy  route  by  way 
of  the  Black  Hills  requiring  no  grade  heavier  than  ninety  feet 
to  the  mile,  and  knowledge  of  this  fact  greatly  strengthened 
confidence  in  the  completion  of  the  road.  This  route  lay  through 
what  had  previously  been  called  the  Cheyenne  Pass,  Cheyenne 
and  Sherman  being  located  there.    From  this  time  on  it  was 

*  Affairs  of  the  Union  Pacific  Railroad  Company,  pp.  70-71. 
«  md.,  pp.  162-163. 
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called  the  Evans  Pass,  it  having  been  discoveTed  by  an  engineer 
named  Evans,  acting  under  the  guidance  of  the  chief  engineer 
of  the  road,  General  Dodge. 

Meanwhile  construction  was  being  pushed.  The  Hoxie  con- 
tract had  been  completed  to  the  one  hundredth  meridian  Octo- 
ber 5,  1866,^  and  l)eyond  that  point  the  Union  Pacific  made  all 
its  bargains  for  work  subject  to  any  future  contract  which  might 
be  let.2  By  August  16,  1867,  188  miles  more  had  been  built,' 
and  a  letter  of  that  date  from  Oakes  Ames  proposed  the  teims 
on  which  he  would  become  responsible  for  building  the  667 
miles  of  road  beginning  at  the  one  hundredth  meridian.^  The 
board  passed  a  resolution  the  same  day  directing  the  officers  to 
obtain  the  written  consent  of  the  stockholders,  a  provision  upon 
which  Durant  insisted,^  and  then  to  ratify  the  contract,  giving 
Ames  the  option  of  extending  it  westward  to  Salt  Lake  if 
he  chose.®  The  prices  specified  were:  100  miles  at  $42,000 
per  mile,  167  at  *45,000,  100  at  *96,000,  100  at  $80,000,  100 
at  $90,000,  100  at  *96,000J  Thus  Ames  assumed  a  contract 
aggregating  }J47,91 5,000. 

These  prices,  although  high  for  the  eastern  sections  of  the 
part  which  they  covered,  were,  on  the  whole,  perhaps  not  exor- 
bitant. The  rates  for  the  western  sections  would  undoubtedly 
have  been  made  considerably  higher  if  the  eastern  part  with  its 
assured  profit  had  not  been  included.  Moreover,  this  contract 
insured  the  bnilding  of  the  difficult  portions  by  providing  that 
when  the  proceeds  of  the  l>onds  were  not  sufficient  to  pay  the 
contract  prices,  tlie  contractor  should  subscribe  for  enough 
sti)c;k  to  furnish  the  money  for  paying  the  balance.  In  other 
words,  Ames  was  bound  to  take  in  stock,  at  par,  that  part  of 
his  pay  which  was  not  produced  by  selling  the  two  kinds  of 
bonds.  In  no  other  way  could  security  have  been  obtained  for 
the  building  of  the  difficult  and  risky  portions  of  the  road.  In 
fact,  it  was  impossible  to  let  contracts  to  outsiders  for  even  the 

1  Affairs  of  the  Union  Pacific  Railroad  Company,  p.  05.       *  Ibid.^  p.  116. 
«  rbid.,  p.  113.  ♦  Credit  Mobilier  Investigation,  p.  366. 

^  Affairs  of  the  Union  Pacific  Railroad  Company,  p.  642. 
«  Ibid.,  Part  II,  p.  12.  '  Ibid.,  p.  10. 
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By  portions  of  the  road*  John  Diiff,  who  had  done  a  great 
deal  of  work  of  this  sort,  luude  leptaLed  efforts  t(j  let  eon  tracts 
among  experienced  and  competent  contractors,  appeiding  to  Ids 
own  subcontractors  in  hLs  attempts  to  find  some  one  who  woidd 
do  the  work,  hut  he  was  unahle  to  get  any  one  to  go  ont  tliere.* 
Horace  Clarke  said,  in  1873»  that  he  thought  the  Ames  contract 
the  wildest  contract  he  e%  er  knew  to  be  made  by  a  civihzed  man.^ 
Be  that  as  it  may^  the  work  was  pnsheci  to  ctnnpletion  under  it. 
Although  this  contract  did  not  intimate  in  its  tenns  that  any 
l^ilie  besides  Oakes  Ames  and  the  Ujiion  Pacific  Raih-oad  Com- 
'pftny  was  in  any  way  concerned  in  the  matter,  there  undoubtedly 
existed  a  more  or  less  definite  understanding  that  the  persons 
to  profit  thereby  were  the  stockholders  of  the  Credit  Mohilier*^ 
The  arrangement  by  which  the  profits  were  distributed  to  them 
is  described  in  the  tripartite  agreement,  which  was  signed  Octo- 
ber 15, 1867.*  Genera!  Benjamin  F.  Butler  suggested  this  form 
of  contract  as  obviating  the  ^hfiieulty  which  would  arise  if  any 
single  stockholders  of  the  Credit  Mobil ier  should  object  to  the 
transfer  of  responsibility  to  that  organization/'  The  party  of 
first  part  was  Oakes  Ames,  who  then  held  the  contract, 
who  assigned  it  t4>  the  party  of  the  second  imrt.  Seven 
trustees  constituted  the  party  of  the  second  part,  and  they 
bound  themselves  to  cany  out  the  contract  according  to  its 
terms,  and  to  distril>ute  the  profits  tlierenpun  among  those  stock- 
holdeni  of  the  Credit  MobiUer  who  should  execute  to  them  an 
irrevocable  proxy  on  at  least  six  tenths  of  any  Union  Pacific 
stock  which  they  then  owned,  or  which  they  in  future  might 
onm.  This  power  to  vote  a  majority  of  the  Union  Pacific  stock 
insured  the  trustees  against  the  elect icm  of  a  I'nion  Pacific 
board  hostile  to  the  interests  of  the  Credit  I^Ioliilier,  The  men 
named  as  trustees  were  Oliver  Ames,  T.  C.  Uurant,  J.  B.  Alley, 
Sidney  Billon,  C.  S.  Bnshnell,  H.  S.  McComh,  and  Benjamin 
E»  Bates.  The  party  of  the  third  part  Wiis  tlie  Credit  Motalier, 
which  guaranteed  the  carrying  out  of  the  contract  and  bound 

>  Affairs  of  the  Union  Pacific  Railroad  Company,  p.  403. 
»  IMd.,  p.  406.  ^  Ibid.,  Part  II,  pp.  13-16. 

•  Ibid,,  p.  5.  »  Ibid.,  p.  684. 
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itself  to  loan  the  trustees  what  funds  they  needed,  receiving 
therefor  7  per  cent  interest  and  2^  per  cent  commission. 

Noteworthy  changes  in  tlie  standing  of  the  Union  Pacific  en- 
terprise had  taken  place  since  1864.  Then  the  Credit  Mobilier 
had  to  be  secured  in  order  to  limit  liability  and  get  enough 
capital  to  continue  construction.  In  1868  there  was  no  diffi- 
culty in  getting  capital  to  take  hold  of  the  Ames  contract.  The 
proxies  whicli  were  required,  and  which  were  readily  given  to 
the  trustees,  were  so  worded  that  they  made  each  stockholder  of 
the  Credit  Mobilier  a  partner  in  the  enterprise  —  just  what 
the  Credit  Mobilier  had  been  made  use  of  to  avoid  —  and  the 
ti-ustees  went  to  work  with  $50,000,000  back  of  them.  Until 
the  connection  of  the  Credit  Mobilier  with  the  Ames  contract 
was  known,  the  stock  of  that  corporation  had  never  had  a 
market  value.  Then  it  immediately  went  far  above  par,  and 
what  few  sales  were  made  were  at  fancy  figures  like  260. 
•  As  has  already  been  said,  the  Credit  Mobilier  continued  to 
build  the  road  beyond  the  one  hundredth  meridian,  where  its 
contract  ceiiscd,  knowing  that  proper  credit  for  its  work  would 
be  given  when  tlie  final  contract  was  let.  We  have  seen  that 
when  Ames's  proposal  was  made,  188  miles  had  already  been 
built.  By  tlie  time  he  assigned  the  contract  to  the  trustees,  50 
miles  more  had  been  finished.^  This  first  part  of  the  work  em- 
braced under  the  Ames  contract  was  not  expensive,  and  what 
was  to  be  paid  for  it  was  some  12,500,000  or  |;3,000,000  in 
excess  of  its  cost  to  the  builder.^  So  the  trustees,  with  this 
sum  in  hand,  made  haste  to  carry  out  their  obligations. 

As  Ames  did  not  wish  to  extend  his  ccmtract  beyond  the  667 
miles  wliich  it  originally  covered;''  Durant,  to  avoid  delay,  made 
a  contract  in  November  1868,  with  James  W.  Davis,  a  subcon- 
tractor, to  build  the  remainder  of  the  road.  The  Davis  contract 
took  the  Ames  contract  as  its  basis,  and  an  accompanying  agree- 
ment provided  for  its  assignment  to  the  same  trustees  who  exe- 
cuted the  Ames  contract.  A  resolution  of  the  board  of  directors 
of  the  Union  Pacific  approved  Durant's  action,  and  a  committee 

^  Affairs  of  the  Union  Pacific  Railroad  Company,  p.  114. 
ajWd  ^  Ibid.,  p.  4. 
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was  appointed  to  obtain  the  necessary  consent  of  the  Union 
Pacific  stockholders.^  Thus  without  any  change  of  machinery 
the  work  went  on. 

Construction  on  the  western  part  of  the  road  was  pushed 
with  unprecedented  vigor,  winter  not  being  allowed  to  stop 
work.  There  were  several  reasons  for  this  haste.  Public  opin- 
ion, which  the  government  directors  voiced,  urged  it.^  To  put 
capital  into  the  road  and  postpone  its  productiveness  by  not 
opening  it  to  traffic  until  1875,  the  limit  set  by  the  Act  of 
1864,  would  have  crushed  the  company  under  the  accumula- 
tion of  interest.  The  Salt  Lake  business  and  a  "governing 
point"  for  the  traffic  of  that  region  was  a  prize  to  be  gained 
only  by  rapid  work.*  Late  in  the  construction  period  the  desire 
to  meet  the  Central  Pacific  as  far  west  as  possible  became  a 
motive.  So  the  work  was  done  with  marvelous  speed.  Four 
or  five  miles  of  track  were  laid  per  day,  and  items  of  ex- 
pense which  should  have  been  $600  per  mile  were  made  #1500 
instead.*  By  such  methods  the  Union  Pacific  and  the  Central 
Pacific  were  joined  May  10,  1869.^  \ 

1  AfiEairs  of  the  Union  Pacific  Railroad  Company,  p.  17. 
«  /Wd.,  p.  604.  »  Ibid.,  p.  663.  *  Ibid.,  p.  610. 

*  The  facts  of  the  construction  period  thus  far  related  may  be  brought  together 
by  the  aid  of  the  accompanying  diagram : 
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*  This  saving  of  six  yeai-s  of  the  time  allowed  by  the  law  for 
completing  the  road  doubled  the  cost  to  the  builders.  By  in- 
creasing tlie  working  force  the  chance  of  accidental  delays  was 
increiised,  and  the  costliness  of  such  delays  likewise  increased. 
Just  before  the  Ames  contract  was  let^  the  Union  Pacific  was 
obliged  to  borrow  money  in  New  York  to  use  on  the  road,  for 
which  it  paid  18  or  19  i>er  cent.*  By  pushing  the  road  out 
beyond  the  bounds  of  civilization  and  not  waiting  for  the  slower 
pace  of  the  settler,  it  often  became  necessary  for  one  half  the 
force  to  stand  guai*d  while  the  other  half  worked.*  Hundreds 
of  workmen  were  killed  by  the  Indians.* 

Thus  far  the  managers  of  the  enterprise  were  responsible  for  the 
increased  cost ;  they  could  have  avoided  it  by  adopting  a  different 
policy.  But  there  were  other  items  of  needless  cost  which  they 
could  not  avoid.   For  these  the  government  alone  was  to  blame. 

The  requirement  that  only  American  iron  be  used  on  the 
road  increased  tlie  cost  810  for  every  ton  of  rails  laid.*  An 
incident,  typical  rather  than  intrinsically  important,  is  that  of 
two  government  directors  who  insisted  that  a  cut  should  be 
made  through  each  rise  in  the  Laramie  plains,  giving  the  track 
a  dead  level,  instead  of  conforming  it  to  the  profile  of  the 
ground.  As  snow  blockades  made  it  necessary  to  refill  these 
cuts  later,  there  was  a  waste  of  from  *5,000,000  to  $10,000,000. 
At  the  crossing  of  the  Noith  Platte,  machine  shops  were  called 
for  which  cost  perhaps  Jr^oOO^OOO.  To  the  company  they  were 
not  worth  three  ceiils.^  Another  of  a  worse  sort  concerned  a 
government  commissioner,  Cornelius  Wendell,  appointed  to  ex- 
amine the  road  and  report  whether  or  not  it  met  the  require- 
ments of  the  law,  wlio  flatly  demanded  $25,000  before  he  would 
proceed  to  perform  his  duty.  As  a  ccmsiderable  section  of  road 
awaited  acceptance,  and  as  acceptance  must  precede  the  draw- 
ing of  subsidies,  his  demand  was  paid  in  the  same  spirit  in  which 
it  was  made  —  as  just  so  much  blood  money .^   Such  results  were 

1  Affairs  of  the  Union  Pacific  T^ailroad  Company,  p.  262. 

2  r«>/VZ..  p.  481.  »  Ibid.,  p.  494. 
*  Ci-edit  Mobilier  Investigation,  p.  266. 

6  Affairs  of  the  Union  Pacific  Uailroad  Company,  p.  4SS.     *  iMd.,  p.  471. 
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bound  to  follow  when  the  govei  nment  made  its  power  to  appoint 
commissionei's  a  means  of  distrlbiutiiig  political  patronage.^  ^ 

As  steps  toward  answering  the  question,  What  did  the  build- 
ing of  the  Union  Paeific  yield  as  proiit?  the  capitalization  and 
the  cost  must  be  considered. 

The  pr^iperty,  at  the  close  of  the  period  of  eonstrnctinn,  stood 
burdened  with  four  kinds  of  bonds  - — United  States  bonds,  ita 
own  first-mortgage  bonds*  hind-grant  bonds*  and  income  bonds*^^ 
Of  the  government  bontls  there  were  issued  the  full  quota- 
$27,266,512  on  I038.G8  miles  of  road.^  The  aggregate  of  fii^t- 
mortgage  bonds  was  slightly  less  than  this  sum,  $27,213,000.^ 
Of  land-grant  Ixjuds* there  were  outstanding  '1:^10,400,000,  and 
of  income  lirmds,  5^0,355,000.  Thus  the  total  indebtedness 
represented  by  the  four  kinds  of  bonds  wsis  f74,204,512. 

The  stock  of  the  road  subscribed  for  when  (uganization  was 
effected  was  slightly  in  excess  of  the  •t'2,000,000  required,*  and 
was  owned  in  various  quartei-s.  As  early  as  Uecember  1,  1864, 
the  Credit  Mobilier  began  to  buy  in  these  shares,  and  succeeded 
in  acquiriDg  almost  all  of  them.^  B}^  the  time  the  Ames  con- 
tact was  let,  the  S2,000,000  had  increased  to  about  #5,000,000.» 
Under  the  Ames  and  Davis  contracts  the  trustees  subscribed, 
at  various  times  as  the  work  proceeded,  according  to  the  terms 
of  those  contracts,  for  **f 3 0,090, 000  of  stock,*  and  when  the  road 
w«is  done  the  stock  issued  was  ^^30,762,3 00.  Thus  the  total 
capitalization  of  the  road  was  fll 0,966,81 2. 

But  this  sum  does  not  represent  the  cost  of  the  road.  From  the 
books  of  the  Union  Pticific  and  the  Credit  Mobilier,  it  appears 
that  the  expenditures  by  the  Union  Pacific  directly  amounted 
to  #9,746,683.33  ;  and  that  the  actual  expenditures  under  tlie 
Uoxie,  Ames^  and  Davis  contracts  were  Jl*50,720,957.94,  mak- 
ing the  total  cost  of  the  road  f 60,467,641.27. «   / 

1  AiUirB  of  the  Union  r3U!ULc  Railroad  Company,  p.  431. 
»  I5W.,  p.  738.  *  Ibid.,  p.  69a  «  Ibid.,  p,  72. 

'  >  IhiiL,  p.  590.  6  Ibid,,  p.  20.  ^  Ibid,,  p.  642. 

>The  fiffure*  upon  which  this  estimate  is  based  were  coaipileti  by  Mr.  Ben- 
JlSllln  F.  Ham,  who  wa^  assistant  secretary  and  treasurer  of  tlie  Credit  Mobilier 
lUMt  of  the  period  of  its  active  existence  (Affairs  of  the  Union  Paciiic 
QoiopAny,  p.  371). 
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This  should  be  compared  with  the  sum  received  for  bonds, 
wliich  is  shown  by  the  following  table :  * 

First-inortjrage  bonds       $27,213,000.00 

Loss  on  same 3,494,991.23 

•23,718,008.77 

Land-j;rant  bonds 10,400,000.00 

Loss  on  same 4,336,007.06 

6,063,992.04 

(;ov<Tnnient  bonds 27,236,512.00 

I^oss  on  same 91,348.72 

27,145.163.28 

Income  bonds 9,355,000.00 

Loss  on  same 2,818,400.00 

6,536,600.00 

Total •63,463,764.ay 

Cost  of  road 960,467,641.27 


Excess  of  receipts  from  bonds  over  cost  of  road        92,993,122.82 

There  must  be  added  to  this  sum,  in  order  to  get  the  cash 
profit  on  building  the  road,  the  amount  which  was  paid  to  the 
Union  Pacific  by  the  Central  Pacific  for  the  section  of  road 
lying  between  Promontory,  wliich  had  been  settled  upon  as  the 
meeting  place  of  the  two  roads,  and  the  x>oint  which  is  now  the 
end  of  the  L-nion  Pacific,  some  four  or  five  miles  west  of  Ogden.* 
For  this  transfer  of  the  ownership  of  some  fifty  miles  of  road 
the  Union  Pacific  received  the  sum  of  $2,698,620.  This  makes 
the  cash  [)iofit  on  the  enteri)rise  $5,691,742.82. 

Then,  in  order  to  ascertain  the  total  profit  on  construction, 
there  nnist  be  added  the  value  of  the  whole  amount  of  stock 
issued.  Kut  what  that  value  is  cannot  be  said.  The  leading 
men  of  the  enterprise  seemed  unanimous  in  the  opinion  that  a 
fair  valuation  was  30.    But  L^nion  Pacific  stock  has  certainly 

1  Affairs  of  the  Tnion  Pai'itic  Railroad  Company,  p.  500. 

2  Those  provisions  of  ilie  chartering  acts  which  were  intended  to  spur  the 
eastern  and  the  western  companies  to  rapid  building,  in  competition  for  Uie  sub- 
sidies offered,  worked  only  too  well.  Instead  of  bringing  the  ends  of  the  road 
together  :ik  soon  as  possible,  the  two  construction  parties  passed  within  sight 
of  eiich  other,  and  graded  two  parallel  lines.  The  Central  Pacific  went  almost 
to  Ogden  and  the  Union  Pacific  to  Humboldt  —  points  170  miles  apart — before 
a  compromise  was  effected.  The  terms  of  the  compromise  are  indicated  in  the 
text  (Affairs  of  the  Union  Pacific  Railroad  Company,  p.  11). 
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been  above  that  point  repeatedly,  and  it  was  down  at  one  time 
to  9.  It  has  always  been  a  speculative  stock,  the  sales  amount- 
ing in  a  year  to  several  times  the  total  amount  outstanding. 
But,  for  the  sake  of  getting  an  estimate  of  the  profits  made  by 
the  builders  of  the  Union  Pacific,  even  though  that  estimate  be 
admittedly  unreliable,  the  valuation  given  above  may  be  taken. 
At  30,  the  $36,762,300  of  stock  would  be  worth  $11,028,690. 
Adding  this  to  the  cash  profit  as  stated  above,  the  total  profit 
appears  to  be  $16,710,432.82,  or  slightly  above  27^  per  cent  of 
the  cost  of  the  road.  Considering  the  character  of  the  under- 
taking and  the  time  when  it  was  carried  through,  this  does  not 
seem  an  immoderate  profit. 


THE   SOUTHERN   RAILWAY  &  STEAMSHIP 
ASSOCIATION  1 

A  Typical  Pool 

ABOUT  the  year  1860,  after  the  railroads  from  the  East 
had  been  pushed  through  to  Chicago,  and  the  short  inde- 
{Kiiident  roads  l>egan  to  be  united  in  interest  and  in  manage- 
ment, the  sharp  competition  that  has  become  such  a  marked 
feature  in  modem  railroad  operations  first  came  into  prominent 
notice.  Up  to  that  time,  each  road  had  used  only  its  own  can, 
the  freight  and  passengers  being  transferred  at  tlie  terminus. 
As  it  became  necessary  for  connecting  roads  to  work  together, 
and  make  through  lines  requiring  no  transfers,  each  road  began 
to  work  for  the  whole  line  of  wliich  it  formed  a  part  as  against 
other  similar  lines  or  combinations.  , 

The  development  in  the  South  was  much  slower;  and  com- 
bination and  competition,  though  inevitable,  came  more  tardily. 
It  was  not  till  the  Southern  country  had  been  laid  waste  by  the 
contending  armies,  and  its  business* brought  to  a  standstill,  that 
really  sharp  competition  became  the  rule.  Then  the  country 
wiis  found  to  Ije  supplied  with  more  roads  than  were  needed. 
According  to  Mr.  Powers,  afterwards  Commissioner  of  the 
Southern  Railway  &  Steamship  Association,  "there  was  not 
as  much  business  as  all  could  do.  Indeed,  any  one  of  these 
lines,  with  a  comparatively  small  output  for  rolling  stock,  can 
do  all  the  business  to  any,  indeed  to  all,  competitive  points 
named  in  our  circulars."  ^    With  such  a  condition  of  affairs,  it 

1  From  tlio  Qxuirtcrhj  Journal  of  Economics,  Vol.  V,  1801,  pp.  70-04.  Circular 
Letters  of  the  Southern  Kiiilway  Steamship  Association  arc  simply  referred  to 
hereiifutr  as  (?ireular  Lfttt-rs.  The  number  i.)rece(ling  the  title  indicates  the 
volume.  Pooling  and  combination  in  general  are  dis<>us8(Hl  in  Uiplcy^s  Uailroads: 
Finanre  and  < )r«,'auization.  ^  3  circular  Lettere,  i>01. 
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inevitable  that  each  road  should  try  to  get  all  the  business 
Ktesible.  This  was  done  by  means  of  rebates  or  open  cutting 
if  rates,  which  soon  brought  them  to  a  ruinously  low  range. 
At  this  stage  of  events,  agreements  to  restore  and  maintain 
rates  were  not  infrequently  made;  but,  as  Mr.  Fink  subse- 
[uently  remarked  in  one  of  his  reports  to  the  Association, 
hese  agreements  were  generally  made  by  the  managers  **  with 
jie  purpose  merely  of  practising  deception  upon  each  other. 
Starting  from  a  higher  scale  of  rates,  they  secured,  for  a  short 
>eriod  at  least,  some  i-emuneration  for  the  work  performed, 
mtil  the  low  rates  were  reached  again."  ^  Mr*  Fink  estimated 
at  by  means  of  these  rate  wars  the  gross  earnings  of  the  South- 
railroads  were  reduced  about  forty-two  per  cent  l>elow  what 
regular  rates  would  have  yield ed.^  This  forty-two  per  cent  was 
many  eases  equal  to  the  whole  net  earnings  which  could  have 
derived  from  the  competitive  business  at  the  regular  rates, 
ing  that  the  business  was  really  unprofitable.  The  roads 
the  South  were,  in  consequence,  pmctically  worthless  to  their 
wners.  The  following  language  was  used  in  1876  by  a  eom- 
ttee  of  the  stuekbolders  of  the  Centnd  Raih-oad  &  Banking 
ompany  of  Georgia:  **  It  is  conceded  that  the  property  of  your 
holders  is  on  the  brink  of  being  sunk  forever;  and  the 
Ekruptcy  of  a  number  of  your  roads  is  imminent,  if  not  even 
lOW  a  fact/**  This  was  the  condition  of  affairs  which  led  to  the 
formation  of  the  Southern  Railway  &  Steamshij*  Association, 

Several  isolated  attempts  were  made  to  bring  about  a  division  j 
f  business  l>efore  the  final  comprehensive  scheme  was  adopted, 
rhua,  in  1873,  the  roads  running  out  of  Atlanta,  the  Central, 
lie  Georgia,  the  Western  tV^  Atlantic,  and  the  Atlanta  tV  Chaa^- 
otte  Air  Line,  agreed  upon  divisions  of  the  cotton  business,"* 
The  accounts  were  kept  by  the  superintendent  of  the  Western 
Atlantic,  and  were  settled  after  some  delay  and  dispute. 
This  agreement  covered  only  the  cotton  season  of  1873. 

On  Decemb45r  21, 1874,  a  meeting  of  the  Southern  roads  was 
leld  at  Macon,  Georgia,  to  devise  some  permanent  means  of 

»  1  CIkjuJat  I^tiera,  277.  «  1  Ibid,,  27S.  "  2  Ibid,,  388. 

*  22  Ihid.,  1619  (Reijort  o(  the  General  CoDimisaioner). 
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settling  the  difficulties  that  were  constantly  arising  between 
thmn.  Adjourned  meetings  wei*e  held  in  January,  1875,  wheu 
an  agreement  wiis  drawn  up  and  a  provisional  division  of  busi- 
ness agreed  upon  for  the  principal  competitive  points.  Several 
meetings  for  [perfecting  tlie  agreement  were  held  during  1876; 
and  on  October  13  of  that  year  Mr.  Albert  Fink  was  elected 
General  C'onunissioner.^  This  was  in  itself  a  favorable  omen 
for  the  exi)eriment;  for  Mr.  Fink  had  been  Greneral  Superin- 
tendent of  the  Louisville  &  Nashville  Road,  and  was  familiar 
with  the  railroad  business  of  the  South.  Furthermore,  it  was 
largely  on  a  plan  laid  down  by  him  in  a  letter  to  the  president 
of  the  convention  that  the  Association  was  formed.  He  accepted 
office  only  for  the  purpose  of  organizing  the  pool  and  setting  it 
in  motion,  and  served  but  six  months.  Notwithstanding  his 
short  term  of  oflice,  it  is  to  Mr.  Fink  that  the  Association  owes 
much  of  its  success.  The  Southern  Association  was  his  first 
experiment  in  arranging  railroad  pools  and  agreements,  and 
was,  in  fact,  with  one  exception,  the  first  practical  pooling 
ai'rangemcnt  in  this  country.^ 

The  Association,  as  its  name  implies,  was  intended  to  include 
all  of  the  Southern  transportation  companies.    Any  road  south 
of  the  Ohio  and  Potomac  Riveis  and  east  of  the  Mississippi 
conld  become  a  niemher.    Any  steamship  company  connecting 
tliL'se  roads  with  Boston,  Providence,  New  York,  Philadelphia, 
or  Baltimore  was  eligible.    Its  main  object  was  to  remedy  the 
evil  of  excessive  competition,  which  was  working  the  destruc- 
tion of  all  Southern  roads,  by  maintaining  rates  and  securing 
a  fair  distribution  of  business.    To  accomplish  these  ends,  ani 
annual  convention  was  held,  to  which  each  road  sent  a  repre-l 
sentative.    'J'his  convention  elected  the  President,  a  permanent/ 
General  Commissioner,  a  Secretarj'  and  Auditor,  a  Board  of\ 
Arbitration,  and  an   Executive  Committee.    It  voted  on  the/ 
admission  of  new  members,  and  adjusted  all  matters  that  could ^ 
not  be  det<5rmined  by  the  General  Commissioner,  a  two-thirds  / 
vote  being  necessary  for  any  action.  I 

1  1  Circular  Letters,  18. 

-The  exception  was  the  so-called  ** Omaha  Pool,"  first  formed  In  1870 
between  the  Biirlinprtou,  Rock  Island,  and  North- Westeni  Roads. 
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The  Commissioner  had  general  charge  of  the  business  of  ihe 
Association^  but  refeneil  tu  the  conveiUion,  or  to  tlie  Dianagers 
of  the  roads  interested,  whatever  delicate  matters  he  did  not 
feel  able  himself  to  deal  with*  His  decisions,  orders,  recom- 
mendations, statistics,  together  with  the  mhuites  of  the  con- 
ventions and  committee  meetings,  were  commuixicated  to  the 
various  roads  by  means  of  circular  letters.  These  have  been 
collected,  and  the  twenty-four  volumes  in  which  they  are  pre- 
served foi-m  the  chief  source  of  information  regarding  the 
dyptoi-y  of  the  Association. 

™The  practice  of  referring  details  to  the  convention,  adopted/ 
in  the  first  agreement,  proved  cumbersome  and  impracticahle.l 
Accordingly,  there  were  occasional  infnnnal  meetings  of  thel 
various  managers;  and  in  1883'  an  Executive  Committee  wasj 
appointed^  consisting  of  the  manager  or  executive  oflicer  off 
each  of  the  principal  lines  in  the  Association.  This  Executive 
Committee  was  given  jurisdiction  over  all  matters  relating  to 
the  joint  traffic,  but  could  act  only  by  mianimous  consent.  It 
coald  delegate  to  subcommittees  jurisdiction  over  matters  espe- 
cially committed  to  their  charge.  Such  a  sulxjommittee  Avas  the 
Rate  Committee;  though  a  Kate  Committee,  with  powers  derived 
from  a  diflferent  source  (the  convention),  had  existed  for  several 
years  before  this.  Having  charge,  in  the  first  instance  at  least, 
of  rat«s  and  classifications,  this  subcommittee  became  one  of 
the  most  important  branches  of  the  organization.  It  consisted 
of  the  genend  freight  agents  of  each  of  the  lines  in  the  Associa- 
tion. The  Rate  Committee,  like  the  Executive  Committee,  could 
act  only  by  a  unanimous  vote ;  and  any  member  could  demand 
■Ikftt  a  question  be  refeiTed  to  the  Executive  C(jmmittee.-  Tliis 
Knidition  of  a  unanimous  vote  was  probably  meant  to  prevent 
toy  eoinbination  or  clique  of  lines  from  bettering  themselves  at 
the  expense  of  the  othei"s.  But  the  result,  as  might  be  expected, 
was  that  it  was  often  impossible  to  reach  a  decision,  even  on 
comparatively  uaimportant  mattei*s.  The  question  would  then 
In  to  the  Executive  C'ommittee,  where  a  similar  state  of  affairs 
Bb  likely  to  be  met,  and  finally  to  the  Board  of  Arbitration. 

^■^  »  22  Circular  Letters,  352. 

^^^^L  *  Bee  the  Agreement,  Articles  7  ftnd  10. 
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This  involved  much  time  and  expense,  even  in  cases  where  a 
majority  vote  in  either  committee  should  have  been  amply  suffi- 
cient. But  it  may  be  said,  on  the  other  side,  that  by  this  refer- 
ence of  the  matter  to  arbitration  the  dissenting  roads  were  sure 
of  an  entirely  impartial  decision,  and  would  be  much  more  likely 
to  abide  by  it  than  when  outvoted  in  the  committees. 

By  the  first  agreement  (1875),^  provision  was  made  for  refer- 
ence of  any  disputes  that  might  arise  to  the  Commissioner  as 
arbitrator.  Tlien,  if  any  member  disapproved  of  his  decision, 
the  matter  was  referred  to  outsiders  selected  by  the  contestants 
in  the  case.  In  one  case,  Mr.  Charles  Francis  Adams  was  so 
chosen  as  referee.^  But  this  scheme  of  bringing  in  strangers, 
busy  with  affairs  of  their  own,  was  not  always  practicable. 
Accordingly,  some  years  later,  an  Arbitrator  was  elected  as  a 
peniianent  officer  of  tlie  Association.  His  duty  was  to  receive 
written  arguments,  and,  in  connection  with  the  Commissioner, 
to  decide  all  cases  that  miglit  be  referred  to  him.  At  the  ninth 
annual  convention,^  Octol)er  24,  1883,  the  number  of  the  ArW- 
trators  was  increased  to  three,  the  present  numl)er. 

As  soon  as  possible  after  the  completion  of  the  organization 

land  the  election  of  the  Commissioner,  a  permanent  division  of 

Ibusiness  was  agreed  upon  for  Atlanta,  Augusta,  and  Macon. 

[This  wivs  put  into  effect  on  November  19,  1876.  Each  road 
was  expected  to  carry,  as  nearly  sis  possible,  the  appointed 

[amount.  In  case  the  exact  proportions  could  not  be  secured, 
one  half  a  cent  per  ton  per  mile  was  allowed  each  road  for  any 
excess  carried  by  it,  to  cover  the  expense  of  carriage ;  and  the 
remainder  of  the  revenue  was  paid  to  the  Commissioner  to  be 
transferred  to  the  credit  of  those  roads  carrying  less  than  their 
proportions.*  Daily  returns  of  the  competitive  business  were 
made  to  the  Commissioner,  whose  duty  it  was  to  publish  monthly 
tables  of  the  amount  of  freight  carried  by  each  road. 

This  would  have  done  very  well  if  all  the  roads  had  honestly 
performed  their  part.    But  such  was  not  the  case.    Down  to 

1  1  Circular  Tx'ttera,  7.  n4  Ibid.,  35.  »  14  Ibid.,  46. 

*  This  was  rhancod  later.  Twenty  per  cent  of  the  revenue  was  allowed  in  the 
last  years  of  the  pooling  arrangement 
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July  81,  1876,  when  Mr.  Virgil  Powers  took  the  place  of  Mr. 
Fink^  only  62 j  per  cent  of  the  merchandise  Imlances  had  been 
settled.*  The  remaiiiing  37|  per  cent,  and  all  the  balances  on 
cotton,  still  remained  unpaid.  A  compromise  was  arranged  for 
the  remainder,  and  the  amount  agreed  upon  was  at  last  nearly 
all  paid.  But,  as  the  same  trouble  was  likely  to  recur,  the  Com- 
missioner proposed  that  each  road  should  deposit  to  his  order  a 
certain  percentage  of  the  revenue  on  each  waybill  of  pooled 
business.  In  June,  1877,  a  convention  of  the  roads  agreed  to 
a  deposit  of  twenty  per  cent*2  In  1887,  in  his  annual  report,^ 
the  Commissioner  was  able  to  say  that  "since  1877  all  balances 
have  been  paid  and  rates  thoroughly  maintained,  except  for 
about  a  month  from  February  14  to  March  15,  1878»  during 
which  time  there  was  a  war  of  rates  between  the  roads. 

At  the  outset  tlie  pool  covered  only  the  business  with 
Eastern  cities.  The  Western  business  was  not  pooled  till 
year  before  the  Interstate  Commerce  Act  was  passed.  On 
un pooled  business,  rates  were  being  constantly  cut,  and  there 
was  much  complaint  both  by  the  roads  and  by  the  public.  To 
remedy  this  evil,  another  organization  of  Southern  roads  was 
formed  in  1886,  known  as  the  "  Associated  Roads  of  Kentucky, 
Alabama^  and  Tennessee,''  *  and  the  pooling  arrangement,  which 
had  operated  so  successfully  with  the  Eastern  business,  was 
extended  to  the  business  to  and  from  the  West.  In  1887,  the 
organization  was  united  with  the  Southern  Railway  & 
aship  Association;  and  the  Commisaioner  of  the  former 
Association,  Mr.  J,  K.  Ogden,  was  elected  Vice-Commissioner 
of  the  latter  and  given  charge  of  the  Western  business.^ 

One  fuither  point  in  the  history  of  the  organization  needs 
to  be  spoken  of  before  we  turn  to  its  practical  workings.  The 
agreement  contemplated  putting  Ixith  passenger  and  freight 
business  under  the  rules  of  tlie  Association.  At  first,  however,! 
freight  traffic  alone  was  regulated.    In  1885  the  Commissioner' 

^ »  31  Clrctilftr  Letters,  1670.  »  21  Ibid,,  1020. 

h  Ibid,,  m\,  *  21  ihiiL,  1020. 

F»22  Ihid,^  13ft,  1621.    At  the  end  of  the  year,  however,  this  oflSce  of  Vice- 
OodBOiiivioiier  was  abolished. 
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was  asked  to  submit  a  plan  for  bringing  the  passenger  business 
under  the  control  of  the  Association,  and  in  November  a  plan 
was  submitted  to  the  Executive  Committee.^  It  was  never 
acted  on  by  the  Association  as  such ;  but  it  was  taken  in  hand 
by  the  roads,  and  another  Association  was  formed,  called  the 
Southern  Passenger  Association.  It  is  distinct  more  in  name 
than  in  practice.  The  two  Associations  are  composed  of  the 
same  roads,  and  the  same  person  is  their  General  Commissioner. 
The  Southern  Passenger  Association  is  now  practically  a  part 
of  tlie  Southern  Railway  &  Steamship  Association. 

So  much  for  the  history  and  general  organization  of  the 
Association.  The  Commissioner,  the  Executive  and  Rate  Com- 
mittees, and  the  Arbitrator  are  the  effective  parts  of  the  machin- 
ery ;  and  to  their  functions  and  the  modes  of  exercising  them 
we  will  now  turn. 

The  General  Commissioner  has  always  been  the  executive 
officer  of  the  Association.  His  duty  was  primarily  to  carry  out 
all  laws  passed  by  the  convention  or  the  committees.  But 
it  went  beyond  this.  He  had  a  conditional  legislative  power. 
By  written  authority  he  was  actually  made  a  special  agent 
of  each  of  the  roads,  and  was  supposed  to  look  after  the  inter- 
ests of  all  alike.  One  of  his  most  important  duties  was,  in 
connection  with  the  Auditor,  to  collect  and  publish  accounts 
of  the  business  transacted,  and  statistics  on  any  other  matters 
that  would  be  of  assistance  to  the  roads.  As  an  example  of 
this  function,  we  may  mention  certain  tables  in  regard  to  the 
capacity  of  the  different  Tank  Line  cars  for  the  transportation 
of  oils.  It  had  often  been  impossible  to  ascertain  the  exact 
weight  of  shipments  of  oil;  and  it  was  arranged  that  in  future 
the  capacity  of  the  cars,  as  given  in  these  tables,  should  be 
taken  as  the  basis  in  calculating  the  charges.* 

The  Commissioner  and  Auditor  were  to  keep  accounts  of  the 
business  done.  To  enable  them  to  do  this  the  agents  of  the 
initial  roads  were  ordered  to  forward  daily  to  the  Commissioner 
copies  of  all  waybills  of  through  business.^    At  the  same  time, 

1  17  Circular  lAHters,  1022 :  18  Ibid.,  IPS. 
-*  20  Ihiil,  107  ;  and  22  IhUf..  301.  »  Soe  the  Agreement,  Article  18. 


SOUTHERN  RAILWAY  ASSOCIATION 


135 


they  were  to  deposit  in  bank  to  the  order  of  the  Commissioner 
twenty  per  cent  of  the  revenue  from  such  business.  The 
accounts,  which  were  to  be  made  out  and  published  monthly, 
were  divided  into  nine  tables.  Table  A  showed  the  movements 
of  merchandise  during  the  month  from  each  Eastern  city  to  all 
division  points;  the  route,  amount  performed  in  pounds  and 
revenue,  allowance  for  carriage  and  net  revenue  to  be  divided, 
percentages  and  revenue  allotment,  excess  in  the  amount  car- 
ried, and  the  cash  deposited  to  the  order  of  the  Commissioner.^ 
Table  B  gave  similar  information  for  the  two  months  previous, 
enabling  a  manager  to  tell  whether  his  road  was  gaining  or 
falling  behind  the  other  lines.  Tables  C  and  D  gave  similar 
information  about  the  cotton  business.  E  and  F  showed  .the 
gross  revenue  and  balances  for  the  month  at  each  point  And 
at  all  points  combined,  for  merchandise  and  cotton  respectively. 


1  By  way  of  illustration,  I  give  the  Commissioner's  Table  A  for  October, 
1882,  on  New  York  traflBc :  — 
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To  keep  these  varions  accounts,  of  course  a  larger  force  of  clerks  was  neces- 
Miy,  entailing  a  considerable  expense.  This  expense  was  met,  first,  by  a  yearly 
membenhip  fee  of  1300  for  each  road,  and,  second,  by  assessments  on  the  vari- 
ous roads  in  proportion  to  their  revenue  from  competitive  business.  For  the 
year  ending  May  81,  1889,  the  expenses  of  the  Association  wwere  a  little  more 
than  $61,000. 
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G  gave  the  gross  revenue  and  balances  for  merchandise  and 
cotton  combined,  at  all  points,  and  the  cash  deposited  for  the 
month.  This  is  the  table  upon  which  the  settlements  were 
made.  H  gave  the  gross  revenue  from  merchandise  and  cotton, 
and  the  two  combined,  for  the  two  months  previous.  I  gave 
the  amount  of  the  Commissioner's  deposits,  where  deposited, 
the  character  of  the  business  on  which  deposit  was  made,  and 
by  whom  it  was  made.  In  1883  another  set  of  tables  was 
added,  showing  the  movements  of  cotton  factory  goods.  By 
means  of  these  various  tables,  the  manager  of  each  road  was 
enabled  to  see  at  a  glance  just  what  business  there  was  to  com- 
pete for,  and  what  share  his  road  was  getting.  They  showed 
him,  also,  the  basis  on  which  the  percentages  of  division  were 
calculated. 

I  Having  informed  the  roads  by  means  of  these  tables  of  the 
amount  of  their  indebtedness,  and  of  the  business  from  which 
it  arose,  the  Commissioner  and  Auditor  acted  as  clearing-house 
agents  for  the  settlement  of  the  accounts.  The  twenty  per  cent 
deposit  of  the  debtor  companies  was  applied  as  far  as  possible 
to  paying  their  balances,  and  sight  drafts  we're  drawn  by  the 
Commissioner  for  any  excess.  The  deposits  were  relied  on, 
however,  to  pay  the  greater  part  of  the  indebtedness.  In  Sep- 
tember, 1884,  —  to  take  a  month  at  random,  —  out  of  the  sixty 
lines  (routes)  for  which  accounts  were  kept,  twenty-one  had 
carried  more  than  their  share  of  freight.  Out  of  these  twenty- 
one,  ten  had  deposits  large  enough  to  cover  all  indebtedness. 
With  five  more,  the  excess  was  less  than  $100;  while  only  six 
of  the  twenty-one  owed  more  than  $100  in  addition  to  what 
their  deposits  would  cover.  The  deposit  practically  assured  a 
prompt  settlement  of  all  balances.  Whatever  remained  of  the 
twenty  per  cent  after  paying  the  debts  was  returned  monthly 
to  the  depositing  companies. 

Tlie  Commissioner's  accounts  and  statements  obviously  could 
not  be  accepted  as  conclusive  unless  the  right  was  gfiven  him 
to  examine  the  books  of  any  member  of  the  Association,  as  a 
safeguard  against  fraudulent  or  irregular  reports.  This  right 
was  given  by  Article  18  of  the  Agreements     Some  instances 
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of  the  mode  in  which  it  was  enforced  will  serve  to  illustrate 
the  practical  working  of  the  Association.  In  the  fall  of  188{j, 
one  of  the  Inspectors,  at  the  order  of  the  Auditor,  atterapt-ed 
to  examine  the  books  of  the  Alahama  Great  Southern  Koad 
at  Chattanooga,  in  order  to  trace  some  eotton  shipped  from 
Atlanta.  The  officials  of  the  road  refused  to  aUow  this  exami- 
mition ;  and  the  matter  was  brought  up  in  the  Executive  Com- 
mittee. A  vote  of  censure  on  the  road  Wiis  there  passed,  and 
the  action  of  the  Alabama  Great  Southern  in  this  ca^e  was 
treated  by  the  committee  simply  as  a  breach  of  the  agreement.^ 
In  1883,  however,  the  power  was  more  vigorously  exercised. 
It  had  been  charged  that  rebates  were  being  paid  on  compressed 
cotton  via  the  Atlantic  ports;  and  the  Commissioner  was  in- 
structed by  the  Executive  Committee  to  examine  tlie  books 
of  the  railroad  companies  and  the  steamship  companies  carry- 
ing to  and  from  tliese  ports,  for  the  purfjose  of  ascertaining 
whether  such  rebates  Iiad  been  pairh^  Another  case,  even  more 
striking,  came  up  in  July,  1885.^  Tlie  matter  of  rates  and 
re  billing  from  the  West  was  under  discussion.  The  Itate  Com- 
mittee requested  the  Commissiitner  Uy  examine  the  rebilling 
recoRls  of  the  Nashville,  Chattanooga  ^  St.  Louis  Railroad, 
to  report  the  extent  of  sucli  business,  making  a  separate 
tement  of  each  class  of  freight  rebillcd,  under  what  divisions 
and  to  what  points ;  and  also  a  statement  of  the  quantity  of 
similar  busine-ss  shipped  at  Nashville  rates.  The  examination 
waa  made<,  and  a  report  of  fifteen  or  more  printed  pages  pre- 
sented a  few  weeks  later.^ 


kpd 
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»  20  Circular  Letters,  121. 
«  II  Ihid..  213. 
•  i:  Ibid,,  1625. 

«  IS  Ibid.,  3*H.  Other  statistics  were  collected  by  the  Commissioner.  Among 
tlieTn  wi&re  some  that  must  have  been  gathered  in  any  caae  ;  but  the  nmtter  was 
much  »«.iuiplified  when  one  man  gathered  the  information  for  all  the  roads. 
Soch^  for  exAmple,  were  the  tables  of  the  '^  arbitraries^'  charged  by  the  North- 
cm  roods.  The  Southern  Association  made  rates  to  New  York,  Provideoce, 
00,  and  other  cities.  To  find  the  rates  on  cotton  (the  chief  North -bound 
s)  to  Hie  interior  New  England  manufacturing  town,  the  arbitraries 
to  these  tables  were  added  to  the  regular  Boston  rates,  and  gave  a 
ble  uniformity  in  the  rates. 
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/*  We  turn  now  to  another  important  part  of  the  Commis- 
Isioner  8  functions.  The  object  of  the  Association  was  primar 
'  rily  to  maintain  rates.  Theoretically,  this  was  done;  but  in 
practice  there  were  many  irregularities.  Goods  were  often 
classified  wrongly  or  were  underweighed.  Shippers  often  mis- 
represent the  goods  when  the  railroad  agents  are  unable  to 
ascertain  for  themselves  their  quality  and  class.  Often  the 
agents  are  willfully  negligent;  by  not  being  too  watchful  in 
classifying  and  weighing,  they  cut  rates  and  draw  the  traffic 
to  their  lines.  To  remedy  this  evil,  in  1886  (July  16)  the 
Commissioner  was  empowered^  to  appoint  two  Inspectors  of 
Weights  and  Classifications.  The  same  experiment  had  been 
tried  by  the  South-western  Association,  and  some  others,  and 
had  proved  very  successful.^  The  need  that  had  existed  for 
some  such  check  is  shown  by  the  following  table  of  the  work 
accomplished  by  the  Inspectors  in  the  first  year  after  they 
were  appointed:^  — 


Number 

OF  SlIirMKNTS 
CORUECTED 

Weight 
Corrected 

Increase  nr 
Revenue 

Oct.  1,  1886,  to  June  1,  1887 
One  month,  May,  1887    .     . 

10,173 
1,829 

11,902,037 
1,649,348 

♦32,057.36 
5,112.21 

This  of  itself  shows  a  substantial  increase  in  revenue.  But 
the  effect  of  the  new  method  was  much  greater  than  the 
figures  of  corrections  would  indicate.  "The  knowledge  that 
checks  have  been  provided  makes  shippera  more  careful  than 
they  would  l)e  otherwise.  Hence  attempts  to  evade  the  classi- 
fication are  not  so  numerous  as  they  formerly  were,  or  as  they 
would  be,  did  not  the  shippers  know  that  we  were  watching 
to  prevent  irregularities."*  Whenever  tlie  Commissioner  sus- 
pected that  fraudulent  practices  were  being  followed,  he  would 


I  19  Circular  Lettei-s,  1717.  Tlie  number  of  Inspectors  has  since  been 
increased.  2  19  /5,>^.^  kjqo.  s  21  Jbid,,  1627. 

*  Letter  from  J.  W.  Midgeley,  Commissioner  of  the  South-western  Associa- 
tion, to  Mr.  Powers,  in  19  Ibid.y  1690. 
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send  an  Inspector  to  examine  and,  if  possible,  stop  them. 
The  Inspectors  were  also  sent  to  examine  the  books  of  a  com- 
pany, if  it  was  suspected  that  business  was  done  without  being 
reported.  In  1886,  the  East  Tennessee,  Virginia  &  Georgia 
road  was  charged  with  failing  to  report  all  the  cotton  carried 
to  Brunswick.  An  Inspector  examined  the  books  of  the  com- 
pany, and  watched  the  shipments  for  some  time,  in  this  case 
without  bringing  to  light  any  irregularity. 

•  ««««««« 

I     The  second  important  part  of  the  machinery  of  the  Asso- 
iciation    consists  of  the   Executive    Committee  and  the    Rate 
ICommittee,  whose  formation  and  powers  have  already  been 
/described.    We  may  now  examine  some  particular  cases  illus- 
trative of  these  powers.    It  will  be  most  convenient  to  de- 
scribe them  irrespective  of  whether  they  came  up  in  the  Rate 
Committee  or  Executive  Committee.     The  reader  will  remem- 
ber that  the  Executive  Committee  is  the  higher  court,  as  it 
were,  and  that  any  matter  can  be  appealed  to  it  from  the  Rate 
Committee. 

IOf  course,  the  first  duty  of  the  Rate  Committee  is  to  make 
rates  to  and  from  the  competitive  points.  This  statement  seems 
simple,  but  it  involves  more  than  appears  at  the  first  glance.  It 
brings  up  the  questions  of  (1)  division  of  the  business  on  which 
rates  have  been  made;  (2)  differentials  between  different  towns; 
(3)  classification  of  goods. 

A  fixed  rate  having  been  agreed  upon  for  the  competitive 
business,  a  division  of  the  business  follows  almost  of  necessity. 
There  are  always  differences  in  the  position  or  equipment  of 
the  competing  roads.  The  best  equipped  and  most  convenient 
road  would  naturally  get  most  of  the  business.  This  would 
ordinarily  lead  to  a  cutting  of  rates,  and  that,  too,  as  is  usual  in 
such  cases,  by  the  road  least  able  to  give  low  rates.  The  only 
way  to  prevent  a  continual  struggle  is  to  assure  the  weaker 
road  a  certain  proportion  of  the  business.  In  the  early  days  of 
the  Association,  divisions  were  agreed  upon  by  the  managers  of 
the  roads  for  eight  points,  —  Atlanta,  Augusta,  Macon,  Newnan, 
West  Point,  Opelika,  Montgomery,  and  Selma.    These  divisions 
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were  based  on  the  normal  carrying  capacity  of  the  roads,  as 
shown  in  •  the  business  of  the  years  past.  For  example,  the 
divisions  for  Atlanta  were  :  ^  — 


COTTOK 

MKBClLUfDISB 

Central  R.R 

31.7% 
31.7 
16.8 
15.8 
5. 

26i% 
40 
16| 
16} 

Georgia  R.R 

Atlantic  &  Richmond  Air  Line  R.R 

Western  &  Atlantic  R.R 

Atlanta  &  West  Point  R.R 

As  new  roads  were  built,  new  allotments  of  business  were 
demanded  or  allotments  at  new  places.  In  1886,  the  merchan- 
dise business  of  15  places  was  pooled;  and  at  Atlanta  the 
number  of  pooled  routes  had  grown  from  6  to  12. 

Again,  some  of  the  old  lines,  by  offering  greater  facilities, 
might  feel  able  to  demand  a  larger  proportion  of  the  business. 
There  was  an  important  case  of  this  sort  in  1884,  on  the  Mont- 
gomery cotton  business.  From  January,  1881,  to  August, 
1883,  the  business  had  been  pooled  on  the  following  per- 
centages :  2  — 

East  Tennessee,  Virginia  &  Georgia,  via  Calera 14% 

Louisville  &  Nashville,  via  Mobile,  and  North,  via  Louisville  & 

Nashville 48 

Montgomery  &  Eufaula  and  Western  of  Alabama 38 

In  1883,  the  East  Tennessee  became  dissatisfied  with  this 
division,  and  refused  to  renew  the  agreement,  asserting  that,  to 
avoid  paying  the  lieavy  penalty  of  $1.60  per  bale  for  excess  car- 
ried, they  had  been  compelled  to  turn  over  to  their  competitors 
several  thousand  bales  of  cotton.  In  1888-84,  the  cotton  busi- 
ness from  the  point  in  question  was  not  pooled,  and  the  East 
Tennessee  Road  carried  over  twenty-seven  per  cent  of  the  busi- 
ness, even  though  full  Association  rates  had  been  charged.  The 
next  year,  the  matter  came  up  in  the  Executive  Committee, 

1  1  Circular  Letters,  1. 

3  Argument  before  the  Board  of  Arbitration  by  the  East  TennesBee,  Virginia 
&  Georgia  Railroad. 
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where  an  attempt  was  made  to  settle  it.  This  failing*  it  went 
to  the  Arbitrators  for  a  decision.  They  gave  a  division  of  the 
bufiiness  as  follows ;  *  — 


New  DivtstoK 

Old 

£aat.  Tennessee 

22% 

42 

36 

48 
S8 

LauisvOle  &  Nashville 

Weetem  of  Alabama  and  Montgomery  &  Kulaula 

|||00< 


A  similar  dispute  arose  at  about  the  same  time  over  the  Selma 
cotton  business.  The  Executive  Conimittee  agreed  to  refer 
the  matter  to  an  arbitrator.  Immediately  thereafter,  the  initial 
roads  entered  into  a  contract,  a.s  provided  in  Article  20  of  the 
Agreement,  dividing  the  business  aceonling  to  his  decision. 

In  close  connection  with  the  iiiuking  of  rates  is  the  matter 
of  classificatinn.     In  the  classification  of  the  Association,  as  it  ^ 
d  in  1886,  there  were  specified  in  round  numbers   1250 

icles.  The  classification  of  the  Association  was  adopted  in 
tlie  first  instance  by  the  uainial  convention  of  1878,  hut  since 
then  has  been  in  the  hands  of  the  Rate  Committee.  Even  the 
first  classification  was  drawn  up  and  proposed  by  a  comouttee 
corresponding  to  the  present  Rate  Comnuttee.^  The  result  has 
been  a  single  uniform  classification  for  tlie  whole  Southern  ter- 
ritory, in  place  of  the  chaos  which  had  existed  before.  *'  In 
July*  1876,  the  Eastern  lines  had  two  classifications.  The 
Savannah  line  used  9  classes,  and  the  Charleston  and  Coast 
lines  worked  5  and  G  classes.  The  Western  lines  were  using 
the  *  Green  Line*  classification,  with  a  nnml>er  of  'Specials.'"^ 
The  advantage  of  having  one  classification  for  all  the  roads  in 

5  16  Cirrular  I^Uera,  41. 

M9  fhid.,  urn. 

■  10  Circular  Tetters,  1687,  In  .January,  188S,  a  commillee  waja  apjiomted 
by  <»ijr  A?««>ciailou  to  confer  with  the  .loiiit  riasKlficaiion  CominiUte  of  the 
Trunk  Linfs  Assoriation  and  others,  for  the?  purp(3«<?  of  uBcerlaininp  what  poasi- 
bUiiy  eiLitiierl  for  establishing  a  uniform  t'lassifiral ion.  Bat  ihus  far  none  bajs 
I  agreefl  upon  ;  and  it  is  questionable  wiiethtr  an  a^reenipnt  is  reached  at 
i  tftf ly  dajTt  unK'Ss  the  Interstate  Commerce  Comiinesiun  succeeds  in  bringing 
«loi3gh  pm»iire  on  the  roada. 
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a  section  of  the  country,  or  even  for  the  whole  country,  if  that 
l^were  possible,  is  obvious. 

The  third  task  involved  in  the  making  of  rates  is  the  fixing 
/of  the  differentials  between  neighboring  cities.  The  general 
object  in  fixing  the  differentials  was  to  make  such  rates  that 
all  cities  similarly  situated  should  have  the  same  chance  in  the 
competition  of  trade.  Thus  a  New  York  merchant  would  have 
to  pay  the  same  rates,  whether  he  shipped  his  goods  to  Chat- 
tanooga, Dalton,  Rome,  Atlanta,  Athens,  Gainesville,  Anniston, 
or  Birmingham.  On  the  other  hand,  Boston,  New  York,  Philar 
delphia,  were  treated  alike,  the  rates  to  and  from  any  given 
Southern  point  being  the  same.  Norfolk,  Portsmouth,  and 
Richmond  formed  another  group  ;  and,  again,  Charleston,  Port 
Royal,  Savannah,  and  Brunswick.  From  the  West,  rates  were 
the  same  from  Chicago  to  all  Eastern  ports,  such  as  Jacksonville, 
Fernandina,  Cliarleston,  Port  Royal,  Savannah,  and  Brunswick; 
and  in  like  manner  from  either  Louisville  or  Memphis  to  the 
Eastern  ports.  These  examples  suffice  to  indicate  the  principle 
on  which  differentials  were  adjusted.  As  new  roads  were  built, 
of  course  new  places  had  to  be  considered.  Thus,  in  1886,  the 
East  Tenenssee,  Virginia  &  Georgia  moved,  in  the  Rate  Com- 
mittee, that  the  rates  to  aiul  from  Rockmart,  Georgia,  be  the 
same  as  to  Cedartown,  Georgia.  The  two  towns  were  between 
ten  and  twenty  miles  apart,  and  were  doing  substantially  the 
same  business.  The  motion  was  lost,  and  the  matter  referred 
to  the  Executive  Committee.  There  again  it  was  lost,  and 
referred  to  the  Arbitrators,  who  finally  directed  that  the  rates 
to  Rockmart  bo  the  same  as  to  Rome  and  Cedartown.*  At  an- 
other time,  in  August,  1880,  a  question  arose  as  to  differentials 
on  cotton  from  Athmta  to  New  Orleans  and  to  Savannah.  The 
old  differentials  had  been  7  cents  per  100  pounds  in  favor  of 
Savannah.  The  motion  now  was  to  reduce  this  to  3  cents.  The 
Arbitrators  finally  agreed  on  a  compromise  differential  of  6 
cents,  the  rate  to  New  Orleans  being  put  at  50  cents  per  100 
pounds,  and  that  to  Savannah  at  45  cents.^ 


1  20  Circular  Letters.  102,  114,  121,  467. 
M9 /6td.,  2041 ;  20  Ibid.,  47. 
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Next^  as  to  the  relations  of  the  Association  lines  with  outride 
lines.  In  its  dealings  with  these,  the  Association  has  not  always 
been  lenient,  especially  when  there  was  competition  hetween  its 
membei^  and  the  outside rs>  In  the  revised  rules  adopted  in 
December^  1876,  there  was  the  following  provision:  ^^If  any 
company  owning  or  operating  a  line  of  transportation  in  con- 
nection witli  the  roads  or  lines  of  companies,  parties  hereto, 
shall  refuse  to  become  a  memljer  of  the  Associaticm,  .  .  .  such 
line  shall,  as  far  as  pnictieable,  be  refused  recognition  as  part 
of  a  through  line/'  *  This  practically  amounted  to  boycutting 
^uch  lines.  The  provision  for  a  boycott  does  not  appear  in  the 
later  agreement,  though  there  have  been  recent  cases  where 
some  such  rule  would,  no  doubt,  have  Iveeii  very  acceptable  to 
the  roads  of  the  Association ;  as  when  the  Cliesapeake  &  Oliio 
was  completed  to  Newport  News,  and  again  when  the  Kansas 
City,  Memphis  &  Birmingham  was  built  to  Birmingham.  These 
roada,  being  outside  of  the  Association,  often  reducrd  the  mtes 
and  materially  affected  the  business.  Following  up  the  policy 
here  indicated,  the  Commissioner,  in  August  0,  1877,  issued  a 
circular  authorizing  greatly  reduced  rates  to  Boston  and  New 
York  and  to  the  South  Atlantic  ports.  The  reason  was  that 
the  steamship  lines  to  and  frum  these  points  luid  refused  to  co- 
operate with  the  Association  in  carrying  out  its  rules.  Witliin 
three  weeks,  all  the  steamship  lines  had  signed  the  agreement, 
and  rates  were  restored  .^ 

Equally  troublesome  w^as  the  competition  of  the  river  steam- 
boat lines.  Often  the  differentials  between  two  cities,  such  as 
St.  Louis  and  East  Cairo,  were  s  utile  lent  to  alh>w  the  boats  to 
cut  rates,  even  after  paying  insurance.  To  prevent  this,  in  the 
ciwe  referred  to,  the  rates  to  East  Cairo  w^ere  advanced  enough 
to  make  them  the  same  as  to  Cairo,  across  the  river,  thereby 
reducing  the  differential  between  East  Cairo  and  St-  Louis  two 
ocnU*  per  hundred  pounds  on  Classes  C  and  D,  and  four  cents 
per  bim>!  on  flour.^  Rates  to  Selma  and  Montgomery  from  the 
EaAi  were  cut  in  a  similar  way  by  the  New  York  &  Mobile 
Steamship  Line.    The  Association  changed  their  rates  to  stop 


1  S  ClrcuLLr  Letters.  5Q8, 


■J  3  Ihid  ,  8117.  93 L 


•22  Ibid.,  131, 
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this  :  a  few  months  later,  the  competition  being  withdrawn, 
tliey  were  restored.^ 

Next,  let  us  turn  our  attention  to  the  Board  of  Arbitration. 
The  duties  of  the  Board  have  already  been  referred  to  in  a 
general  way,  and  in  treating  of  other  subjects  examples  have 
incidentally  been  given  of  the  exercise  of  their  powers.  It  will 
be  helpful  to  give  other  examples,  illiistrating  the  variety  of 
cases  which  come  Ixjfore  them. 

Perhaps  the  matter  that  they  had  to  consider  most  often  was 
that  of  making  divisions  of  the  competitive  business,  of  which, 
one  instance,  the  Montgomery  and  Selma  pool  settlement,  was 
considered  on  page  110.  We  there  saw  that  the  business  from 
these  points  was  pooled  from  1881  to  1883.  Then,  the  East 
'i  ennessee,  Virginia  &  Georgia  becoming  dissatisfied  with  its 
share,  a  year  followed  without  the  pool.  But  in  1884  a  new 
division  of  the  business  was  made  by  the  Arbitrators,  whereby 
the  Kast  Tennessee  got  more  nearly  the  share  of  the  business 
which  it  demanded.  In  1886  this  question  came  before  the 
Arbiti-ators  again,  but  in  a  more  complicated  form.^  In  the  first 
place,  the  East  Tennessee  renewed  its  claim  for  a  larger  share 
of  the  business  from  these  points.  This  was  refused  in  the  case 
of  Montgomery,  but  from  Selma  the  East  Tennessee  got  one 
per  cent  in  addition  to  its  previous  proportion.  Next,  when 
the  annual  convention  was  held,  and  the  agreement  presented 
as  usual  for  signature,  the  Louisville  &  Nashville  refused  to 
sign,  on  the  ground  that  balances  to  the  amount  of  $5500  were 
still  due  it  on  the  Montgomery  and  Selma  pool.  This  amount 
was  said  to  be  due  from  the  East  Tennessee  Road,  which  had 
lately  gone  out  of  existence  by  the  foreclosure  of  a  mortgage, 
btnvjming  the  East  Tennessee,  Virginia  &  Georgia  Railway 
Company,  and  from  whicli,  in  consequence,  the  money  could 
not  l>e  collected.  After  having  been  debated  in  the  Executive 
('Ommittee,  the  matter  was  handed  over  to  the  Arbitrators  to 
decide  what  balances,  if  any,  were  due,  and  how  they  were  to 

1  22  Circular  Letters,  21. 

2  20/6/d.,  53. 
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be  di^'ided  among  the  several  roads.  Tfiey  agreed  tliat  the 
condition  of  the  acccmnta  Ijefore  August  31,  1884,  tlie  date  on 
which  the  second  pool  went  into  effect,  was  too  confused  to 
admit  of  any  unraveling.  Hence  all  balances  before  that  date 
were  considered  canceled  and  discharged.  Ou  the  business  after 
that  date,  they  decided  that  a  balance  of  #3700  was  due  the 
Louisville  &  Nashville,  of  which  the  East  Tennessee  should  pay 
#976,  These  had  been  the  precise  amounts  given  in  the  accounts 
of  the  Commissioner.* 

Another  typical  case,  showing  the  usefulness  of  the  Arbitra- 
tors in  allotting  business,  came  up  in  connection  with  the  tralllc 
of  Memphis  and  Nashville.  There  had  been  no  previous  division 
of  the  business  to  these  points,  and  rates  had  been  irregular  for 
a  considerable  time*  Finally,  in  the  summer  of  1885^  an  agree- 
ment was  made  by  the  East  Tennessee  and  the  Louisville  & 
Nashville  Roads,  the  competitors  for  the  business,  to  maintain 
rates,  and  ask  the  Arbitrators  to  aUot  the  business.  This  allotr 
ment  was  made^  and  accepted  by  both  roads.^ 

Another  case,  of  a  somewhat  different  sort,  was  brought 
up  by  the  Louisville  *fc  Nashville^  at  a  later  period.  Under  the 
terms  of  the  agreement,  the  initial  lines  from  any  point  *'  shall 
determine  the  subdivisions  of  its  business  amoTig  its  connec- 
iions.'*  The  Louisville  <S:  Nashville  claimed  that  it  was  not 
receiving  from  the  Atlanta  &  West  Point,  with  which  it  con- 
nected, its  fair  share  of  the  Atlanta  cotton,  and  so  demanded 
jui  apportionment,  extending  back  to  1877,  or  at  least  to  1884- 
85.  The  two  claims  differed  only  in  regard  to  the  dates.  In 
regard  to  the  second,  it  was  decided  that  a  fixed  share  of  the 
Atlanta  &  West  Point  bosiness  should  lie  given  to  the  Louis- 
ville &  Nashville,  the  share  to  be  determined  by  the  Audi- 
tors* accounts.*  In  regard  to  the  other,  no  division  was  allowed, 
on  the  grounds  that  previous  to  January  17,  1883,  the  part  of 
the  Louisville  &  Nashville  for  wliich  this  claim  was  made  had 
not  been  a  member  of  the  Association;  that  imtil  1884  it 
would  not  have  been  obliged  to  pay  over  the  receipts  from  any 

*  1$I  arcular  Letters,  2048;  20  Ibid.,  &5.  «  20  Ibid,,  263. 

*  17  tbid..  1490.  *  20  Ibid.,  409. 
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excess  that  might  have  fallen  to  it,  and  so  should  have  no  claun 
for  a  deficit  of  freight  carried.^ 

At  another  time,  cotton  was  shipped  from  a  local  station  to 
Montgomery,  a  competitive  point,  on  a  local  bill  of  lading,  and 
tlien  lesliipped.  This  was  held  to  be  subject  to  the  regular  pool 
'  divisions  of  Montgomery,  according  to  the  agreement,  by  which 
"  all  business  from  or  to  a  crossing  or  meeting  point  of  two  or 
more  roads  is  joint  traffic."  ^ 

A  peculiar  dispute,  important  as  illustrating  one  of  the  arti- 
cles of  tlie  agreement,  came  before  the  Board  in  1887.^  It 
is  spoken  of  liere  because  closely  connected  with  the  matter 
of  allotting  business.  Complaint  had  been  made  that  the  East 
Tenneasee  Road  had  carried  some  cotton  iwm  Selma  which 
it  had  failed  to  report  for  division.  In  answer,  it  was  stated 
that  the  cotUm  in  question  hiul  been  refused  by  the  Western 
Railroad  of  Alabama  and  others.  The  Board  held  that,  accord- 
ing to  Article  19  of  the  Agreement,  this  cotton  should  be  elimi- 
nated from  the  pool,  and  need  not  be  reported.  Article  19 
reads  that  **  each  company  shall  be  required  to  carry,  as  nearly 
as  possible,  its  allotted  proportion,"  but  "no  penalty  shall  be 
imposed  upon  a  company  or  line  which  carries  an  excess  for 
the  benefit  of  any  company  that  refuses  or  willfully  neglects  to 
(rarry  its  allotted  proportion."  The  object  of  the  article  was,  of 
course,  to  keep  all  the  roads  in  the  market.  Its  effect  was  to 
maintain  competition,  notwithstanding  the  pool. 

Next  in  number,  but  less  varied  in  character,  are  the  cases 
relating  to  rates  and  differentials.  Some  of  these  have  already 
been  noted.  The  dispute  on  New  Orleans  and  Savannah  dif- 
ferentials, and  the  diificulties  that  arose  in  regard  to  steamship 
competition  on  Ohio  and  Mississippi  River  points,  were  in  the 
end  settled  by  the  Board.  Another,  of  a  typical  sort,  referred  to 
the  rates  on  iron  from  Birmingham  and  Chattanooga  to  St.  Louis. 

1  These  cases  are  intore^ting  in  another  way.  The  Louisyille  &  Nashville  were 
dissatisfied  with  the  decisions  given,  and  asked  for  a  reopening  of  the  matter. 
Although  such  a  thing  may  bo  allowed,  and  at  times  has  been  allowed,  the  Arbi- 
trators at  this  time  did  not  see  lit  to  grant  the  rehearing.    21  IWd.,  1107. 

2  18  Ibid.,  205.  8  22  Ibid.,  166. 
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The  Kansas  City,  Memplii8  &  Birminghain  Ritilnnul  (iujI  in  the 
Association)  hiul  lowered  t!ie  rate  froni  Birmingbatii  to  8t,  Louis* 
This  was  followe<l  by  a  Biuiikr  redLK^tion  by  tbe  Association, 
but  without  a  conespoinliiig  reduction  in  the  Chattanooga  rates. 
On  reference  to  the  ArbitratoiH,  it  was  decided  thai  the  old  dif- 
ferential of  *0,25  between  (liattanooga  and  Birniingliauj  slionld 
continue  in  force,  and  that  any  reduction  in  the  rates  from  Bir- 
mingham should  cany  with  it  a  corresi)onding  reduction  from 
Chattanooga^ 

The  Boanl  of  Arbitration  have  also  had  to  consider  various 
other  questions.  Points  in  regard  to  classiiication  have  arisen, 
as  in  regard  to  the  classification  of  cotton  goods,  the  products 
of  Southern  mills.  These  goods,  which  had  been  favored  frt»m 
the  outset  by  a  low  classification,  were  mised  iu  1887  from  tlie 
sixth  to  the  fourth  class,  thereby  removing  in  part  one  of  the 
•*  protective '*  features  of  the  system.  Even  after  this  change 
the  ratt*s  were  nt»t  the  same  l>r>th  ways.  Cntton  tacliuy  got  ids 
South  bound  went  firatehiss  at  $IA4  per  100  pounds,  New  York 
to  Atlanta,  Southern  fa(*tory  goods  North  bound  paid  now,  as 
fourth  class,  instead  of  49  cents,  7H  cents,  **  But  for  the  fact,'* 
the  Arbitrator  said,  in  giving  their  decision,  **  that  finer  fabrics 
shipped  South  hound,  mme  of  them  without  discoveiy,  are  of 
higher  value  than  those  shippetl  North  btmnd,  the  still  exist- 
ing inequality  would  be  unjustifiable/*^  Annthoi^  minor  matter 
which  has  come  Ijefore  the  Board  lias  been  the  question  of 
injured  bills  of  lading*  The  agreement  |>rovides,  in  Article  21, 
that,  ^Mn  eases  of  competition  between  all  rail  lines  and  water 
or  combined  water  and  rail  lines,  the  latter  may  assume  the 
Die  burden  of  insuring  against  marine  risks  ;  and  bills  of 
ng  to  that  effect  may  be  issued."  The  Arbitrators  decided 
liat  such  insured  bills  of  lading  could  be  issued  in  cotu{)etition 
with  all  rail  lines  only,  the  privilege  not  applying  between  two 
eomhined  mil  and  water  lines.'^  Another  decision  was  as  to  what 
were  **  initial  roads  '*  under  the  agi  cement.  It  was  held  that 
the  phrase  **  initial  roads ''  is  not  used  in  distinction  to  '"  termi- 
nal roads/*  but  that  the  responsible  road  at  any  given  point  was 

^  22  CirciiJaf  Lettfire,  363.     «  20  Ibid,,  201 ;  21  Ibid.,  1105.     •  10 Ibid.,  46. 
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the  initial  road.^  Still  another  decision  was  in  regard  to  "  milling 
in  ti-iviisit,"  which  was  held  to  be  a  form  of  rebilling,  and  hence 
proHibited.2 

rfhese  cases  have  been  cited,  not  because  in  themselves  of 
cTTGi^t  importance,  but  because  they  show  the  great  variety 
of  matters  which  the  Arbitrators  had  to  deal  with.  They  are 
all  types  of  cases  that  come  up  often.  They  include,  either 
directly  or  indirectly,  nearly  all  the  matters  over  which  the 
y\^j^«ociation  had  control.  The  task  of  the  Board  has  been  by 
no  means  an  easy  one.  There  were  many  masters  to  please, 
\i\xt  it  has  performed  its  functions  without  even  a  suspicion  of 
jljcjlioiiesty  or  partiality. 

.         We  have  thus  far  been  considering  in  detail  the  organization 
I  ji^iicl  workings  of  the  Association  as  it  existed  down  to  1887.    It 
n<>^v  remains  to  note  the  changes  which  were  brought  about  by 
tlie    Interstate  Commerce  Act  passed  in  that  year.®    The  Act, 
fii'st  of  all,  stopped  the  pooling  feature  of  the  Association.    The 
t\venty  per  cent  deposits  were  no  longer  called  for,  and  the  pay- 
ment by  one  road  to  another  of  any  excess  of  earnings  above 
j^llotnient  was  put  an  end  to.    The  daily  reports  of  business  and 
the  monthly  tables,  however,  were  still  continued.    The  act  also 
req^i^'^d  some  readjustment  of  rates.    While  each  road  reported 
its  rates  to  the  Interstate  Commerce  Commission  directly,  and 
aimed  to  keep  them,  as  nearly  as  possible,  in  line  with  the  deci- 
sions of  that  Commission,  yet  the  through  rates  were,  in  the 
main,  discussed  and  aiTanged  as  before  by  the  Rate  Committee  of 
the  Association.    At  first  the  committee  of  the  Association  had 
Bome  difticulty  in  arranging  rates  so  as  to  compete  successfully 
with  the  river  lines,  and  therefore  asked  for  and  obtained  a  sus- 
pension for  ninety  days  of  the  long  and  short  haul  clause  of  the 
act.    Tlie  delay  was  asked  mainly  to  give  time  for  rearranging 
the    rates   without  disturbing   more   than   was   necessary   the 
interests   of   the  shippei's.    In    making   the   rearrangement,    a 
partial  reclassification  was  necessary ;  and  tlie  number  of  places 

1  18  Circular  Letters,  203.  «  20  Ibid.,  269. 

*  Later  details  are  given  in  the  Cincinnati  Freight  Bureau  Cases,  vide,  p.  164, 

ra.  —  Ed. 
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to  which  Uirough  rates  were  made  was  somewhat  reduced,  in 
order  to  get  more  nearly  in  line  with  the  requirements  of  the 
law.  The  Association  was  recognized  hy  the  Interstate  Commerce 
CotDmissioD,  and  on  several  cases  hius  lieen  sunimoiied  to  appear 
before  it  for  examination,^  Complaints  have  also  been  brouglit 
against  the  Association  before  the  Commission  for  illegal  rates. 
At  times  the  roads  over  which  the  rates  in  question  were 
given  were  joined  as  codefendants,  but  this  has  not  always  been 
the  case. 

The  prohibition  of  pooling  by  the  Interstate  Commerce  Act 
by  no  means  put  an  end  to  the  power  of  the  Association.  It 
still  continues,  having  for  its  object  the  saving  of  revenue  by 
the  maintenance  of  rates.  Though  pooldivisiuns  may  no  longer 
be  made  use  of,  fines  may  Ije  imposed  to  aceoniplisli  the  same 
end.    A  recent  case  will  serve  to  show  how  this  is  done. 

In  the  adjustment  of  rates  from  Eastern  cities  to  Southeastern 
points,  it  happenenl  that  a  combination  of  ^^  locals  *'  from  Balti- 
more to  some  of  these  cities  was  less  tlian  the  through  rates. 
This  was  not  true  from  any  other  city.  The  business,  however, 
from  Baltimore  to  the  points  in  question  was  so  small  that  the 
differences  amounted  to  nothing.  One  road,  without  consulting 
the  Commissioner,  reduced  the  through  rates  to  this  eondjinat ion 
of  locals,  thereby  affecting  all  through  rates  from  New  Yurk  and 
Philadelphia  to  these  Southeastern  points.  The  Interstate  Act 
requires  that  notice  of  reductions  of  rates  must  l>e  filed  in  the 
ofHee  of  the  Commission  at  least  three  days  before  they  can  go 
into  effect ;  for  the  Southein  Kaihvay  <S:  Steamship  Association 
territor)'  the  practice  is  that  all  changes  are  made  by  the  Rate 
Ckimmittee,  and  notice  is  given  at  Washington  by  the  Commis- 
sioner. The  road  in  question  filed  untice  of  reduction  itself  with 
the  Interstate  Commerce  Comnnssion,  and  then  notiiieil  the  Com- 
missioner of  the  Southern  Association  of  the  intended  change. 
That  officer  at  once  notifietl  the  other  roads  interested  ;  but 
these  protested  against  the  reduction  as  unnecessary  and  unwise* 
and  asked  that  the  rates  be  not  put  into  effect  until  the  matter 
coald  be  brought  before  the  Rate  Committee.  Notwithstanding 
^  Interetate  Commerce  R^poris^  VuL  II I^  p.  7. 
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these  reraonstrances,  the  rates  were  put  into  force  as  originally 
planned.  Thereupon  one  road,  connecting  with  a  water  line, 
in  retaliation  issued  insured  bills  of  lading;  another  refused 
to  authorize  -tlie  reduced  mtes  except  upon  order  of  the  Com- 
missioner of  the  Association.  Permission  to  use  them  was 
given  by  the  Commissioner ;  but,  as  the  rates  were  not  oflScially 
announced  by  him,  the  road  still  refused  to  use  the  reduction  or 
honor  bills  of  lading  given  at  the  reduced  rates.  The  matter 
was  very  soon  brought  before  the  Executive  Committee  in  the 
shape  of  a  complaint.  It  was  referred  by  them  to  the  Arbitra- 
tors, who,  after  a  full  hearing,  ordered  the  original  rates  to  be 
restored  and  the  offending  road  to  pay  a  fine  of  $5000.  The  fine 
was  paid,  and  rates  were  restored  within  three  weeks  after  the 
original  reduction. 

This  brings  the  Association  to  date.  Let  us  now  glance  at  its 
effects  on  the  roads  and  on  the  public. 

There  can  be  no  doubt  that  it  has  been  of  great  benefit  to  the 
roads.  It  has  secured  the  maintenance  of  rates,  and  an  adjusted 
share  of  business  to  each  line.  The  stronger  lines  would  perhaps 
have  survived  without  this  division,  but  hardly  the  weaker.  As 
to  the  public,  tlie  regularity  of  rat^s  has  helped  the  growth 
^  of  the  country,  and  this  has  reacted  in  turn  to  the  benefit  of 
V  the  roads.  The  traffic  has  increased  enormously.  The  amount 
^  of  cotton  carried  North  from  all  pooled  points  has  more  than 
^  doubled  from  1877-78  tol885-86.  In  1877  it  was  297,284  bales; 
in  1885-80  it  was  664,337.^  The  amount  of  merchandise  South 
bound  has  increased  in  the  same  time  from  seventy  million 
pounds  to  nearly  one  hundred  and  fifty  million.  The  total  of 
merchandise  carried  South  in  this  time  to  all  pooled  points  was 
1,285,928,199  pounds,  with  a  revenue  of  *8,747,564.  The  total 
cotton  revenue  in  this  time  was  810,905,000.  During  the  same 
period,  the  General  Commissioner's  deposits,  referred  to  above, 
were  81,630,270. 

The  regularity  of  rates  under  the  Association  is  the  advan- 
tage to  the  public  most  distinctly  due  to  its  existence.  Changes 
in  rates  have  been  comparatively  few,  and  secret  rebates  rare. 

1  21  Circular  Letters,  1626. 
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Such  changes  as  took  place  have  been  almost  uniformly  down- 
ward ;  and,  as  reasonable  notice  of  these  has  been  given,  there 
has  been  no  offset  to  the  public's  gain  such  as  sudden  and  fluc- 
tuating reductions  bring.  The  figures  in  the  note  show  the 
steady  downward  trend  of  rates,  and  prove  at  least  that  the 
effect  of  the  Association  was  not  to  maintain  rates  at  any  fixed 
high  figure.^  Certainly,  that  part  of  the  public  which  had  to  do 
directly  with  the  roads  in  the  Association  was  not  dissatisfied 
with  the  working  of  the  pool.  In  1887  the  General  Commis- 
sioner was  able  to  say  at  the  annual  convention,  "There  has 
been  literally  no  complaint  of  discrimination  between  individ- 
uals in  the  same  locality,  and  very  little  (and  that  unreasonable) 
between  localities."  ^ 

In  conclusion,  a  word  may  be  said  of  the  effect  of  the  Asso- 
ciation in  maintaining  rather  tlum  suppressing  competition 
among  the  roads.  Pools  of  which  this  is  a  type  do  indeed  limit 
competition.  But  it  is  a  great  mistake  to  suppose  that  they 
destroy  competition.  On  the  contrary,  as  Professor  Seligman 
puts  it,'  **  they  maintain  the  advantages  of  a  healthy  competi- 
tion.   Each  of  the  roads  will  still  attempt  to  procure  as  much 


1  The  rates,  in  cents  per  hundred  pounds  on  numbered  classes,  from  Eastern 
citiee  to  Atlanta  on  the  first  of  January  of  each  year,  have  been  :  — 
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business  iis  can  possibly  be  obtained  in  a  fair  and  open  manner." 
Tlie  agreement  of  the  Southern  Railway  &  Steamship  Association 
was  renewed  yearly,  and  most  of  the  contracts  for  division  of 
business  were  made  for  a  year  at  a  time.  Each  road  tried  to 
carry  as  much  freight  as  possible,  so  that,  when  the  next  con- 
tract came  to  be  made,  it  might  demand  with  some  show  of 
reason  a  larger  share  of  the  business.  It  is  competition  of  this 
sort  that  is  advantageous,  not  competition  with  little  or  no 
regard  to  the  cost  of  doing  the  work. 

Hbkry  Hudson 


TOP] 


The  Cincinnati  Freight  Bureau  Casbj^ 

Clements,  Cammissioner  : 

The  complaints  in  these  cases,  which  were  heard  and  may  be 
disposed  of  together,  were  filed,  respectively,  by  the  Freight 
Bm^au  of  the  Cincinnati  Chani!>erof  Coninierce  and  the  Chicago 
Freight  Bureau.  The  former  will  hereinafter  be  referred  to  as 
the  Cincinnati  case,  and  the  lattiT  as  the  Chicago  case. 

In  both  complaints,  Baltimore,  Philadelphia,  New  York,  Bos- 
ton and  contiguous  territory,  are  de8ignate<l  ^^Eiistern  Seaboard 
territory;"  Knoxville  and  Chattanooga,  Teini,,  Rome  and 
Atlanta,  Ga.,  Birmingham,  Anniston  and  Selma,  Ala,,  Meridian, 
Miss.,  and  contiguous  territory,  "Southern  territory;'*  and 
Cincinnati,  Ohio,  Louisville,  Ky.,  Indianapolis  and  Evansville, 
Ind.,  Chicago  and  Cairo,  III.,  St»  Louis,  Mo.,  and  contiguous 
^rritory,  **  Central  territory."    These  designations  will  be  so 

plied  in  this  opinion. 

The  general  ground  of  complaint  in  the  Cincinnati  case  is 
that  the  rates  of  freight  established  by  the  defendant  carriers  from 
the  Eastern  Seaboard  and  Central  territories,  respectively,  to 
Southern  territory,  **  unjustly  discriminate  in  favor  of  the 
merchant's  and  manufacturers  whose  business  is  located  and 
transacted  in  Eastern  Seaboard  territory  and  against  the  mer- 
chantB  and  manufacturers  whose  business  is  located  and  trans- 
lu^ted  in  Cincinnati  and  other  points  in  Central  territory."  It  is 
Stated  that  **  the  burden  of  the  complaint  lies  against  the  relation 
which  exists  between  the  current  rates  of  freight  on  7namifactured 

*  Decided  Maj  29, 1S94,   Int<*TState  CoiDinerce  Reports,  Vol.VT,  pp.  195-266, 

Ovemilt-Mj  by  tlie  Supreme  Crmrt,  ttde^  p,  187,  infra.  The  final  dtFi:*<*8ition  of  it 
4t  p.  ItW,  ii\fr(t.  The  entire  history  of  this  ifuggestive  ca«w  may  be  traced  by 
mcatui  af  the  Jndex  in  Hlpley's  HaUr<^adi^:  Rates  aiid  RugtUatiou^ 
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articles  and  merchandise "  (numbered  classes)  "  from  Eastern 
Seaboard  territory  to  Southern  territoiy,  and  the  current  rates 
of  freight  exacted  upon  like  commodities  when  shipped  from 
Central  territory  to  the  South,  and  against  the  unfair  basis  of 
general  construction  of  the  tariffs  under  consideration  whereby 
the  rates  charged  for  transportation  of  commodities  classified 
un(Jer  *  numbered  classes '  bear  a  much  higher  percentage  relation 
to  the  rates  from  New  York  than  do  the  rates  on  commodities 
enumerated  under  the  lettered  classes  "  (food  products  and  simi- 
lar heavy  traffic) ;  and  it  is  alleged,  "  that  this  improper  relation 
between  rates  luis  the  effect  of  restraining  and  impeding  the 
growth  of  productive  industries  in  Central  territory  and  encourag- 
ing and  promoting  similar  industries  in  Eastern  Seaboard  terri- 
tory, and  is  the  direct  result  of  an  agreement  established  by 
convention  between  the  officers  of  defendants,  whereby  in  order 
to  secure  stability  in  rates  and  to  prevent  competition  between 
the  lines  leading  respectively  from  the  Eastern  Seaboard  and 
Central  territories  to  the  South,  it  was  decided  to  secure  to  the 
Eastern  lines  and  Eastern  territory  the  traffic  in  merchandise 
and  manufactured  articles  and  to  the  Western  territory  the 
traffic  in  food  products  and  similar  heavy  commodities."  In 
support  of  these  charges  as  to  the  alleged  "  improper  relation  " 
between  the  rates  from  Eastern  territory  and  Central  territory 
to  Southern  territory,  and  between  those  on  the  numbered  and 
lettered  classes,  tal)ular  statements  are  given  of  the  distances, 
and  class  rates  from  leading  points  in  the  Eastern  and  Central 
territories  to  the  points  named  above  in  Southern  territory  and 
of  the  percentage  relation  borne  by  rates  and  distances  from 
Cincinnati  to  those  from  New  York. 

The  complaint  in  the  Chicago  case  contains  similar  tabular 
statements  and  charges,  made  applicable  to  Chicago,  and  in' 
addition  calls  in  question  the  reasonablenesa  in  themselves  of  the 
through  rates  from  Chicago  to  Southern  territorj'  by  the  aver- 
ments *Hhat  tiaffic  between  Chicago  and  the  Southern  territory 
is  through  traffic  and  it  is  unjust  to  Chicago  that  rates  from  that 
point  should  be  exacted  by  defendants  based  upon  unreasonably 
high  rates  between  Cincinnati  and  other  Ohio  river  crossings 
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and  Southern  territory,  to  which  are  added  subsdmlially  the 
local  rates  in  effect  from  Chicago  to  Cincionati  tiud  said  other 
Ohio  river  crossings,''  and  that  'vif  Cin<jinnati  rates  are  to  he 
taken  as  a  basis,  the  rates  from  Cliicago  to  Southern  territory 
should  be  some  fair  percentage  above  the  rates  from  Cincinnati, 
or  some  other  arbitraries  alx}ve  the  Cincinnati  rates  as  the 
present  New  York  and  Boston  rates  are  above  the  rates  from 
Baltimore.'*  It  is  also  aUeged  that  "  tlie  same  rates  are  charged 
from  New  York  and  from  Boston  to  points  in  Southern  teiritory 
whose  distances  vary  more  than  500  miles,''  and  it  is  claimed, 
that  "if  equal  rates  prevail  from  points  widely  separated  in 
Eastern  territory  such  as  New  York  and  Boston  to  Southern 
territoryr  tlie  siime  basis  should  govern  in  rate  making  to  the 
same  Southeni  points  from  stations  in  Centnil  territory,  such  as 
Cincinnati  and  Chicago,  which  are  much  nearer  together  than 
New  York  and  Boston."  The  prayer  of  the  complainants  in 
both  cases  is  for  an  order  commanding  the  defendants  to  desist 
from  the  alleged  violations  of  the  Act  to  Regulate  Commerce 
and  requiring  them  to  so  adjust  their  several  freight  tariffs  jus 
to  afford  the  merchants  and  manufiicturers  of  Cincinnati  and 
Chicago  and  other  points  in  contiguous  territory  "a  fair  and 
equal  opportunity  to  deliver  their  products  to  consumei's  in  the 
South  upon  such  terms  of  equality  compared  with  their  com- 
pel it<L»rs  in  Eastern  Seaboard  territory,  as  their  geographical 
{>os$itioti,  commercial  ahility  and  ample  transportation  facilities 
will  justify." 

In  the  Cincirmati  case  answers  are  filed  by  the  Cincinnati, 
New  Orleans  &  Texas  Pacitic  UaUway  Company  el  at  ,  . ,  They 
all  deny  the  general  charge,  that  the  rates  over  the  respective 
lines  of  transportation  from  the  Central  and  Eastern  Seaboard 
territories  to  Southern  territory  unjustly  disciiminate  against 
CeDtral  territory  in  favor  of  Eastern  Seaboard  territory.  It  is 
alleged  in  substance  that  tlie  all  rail  rates  from  Eastern  Seaboard 
to  Southern  territory  are  determined  by  the  combined  rail  and 
water  rates  from  Boston,  New  York,  FMiiIa<lelphia  and  Baltimore 
via  Steamship  lines  to  Charleston  and  Savannah  and  tlience  by 
rail  to  the  interior,  and  that  the  rates  from  Cincinnati  and  other 
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points  in  Central  territory  are  not  thus  controlled  by  water  com- 
petition. The  other  allegations  of  the  complaint  stated  above 
are  also  denied,  and  it  is  claimed  by  most  of  the  respondents  that 
the  transportation  in  which  they,  as  members  of  through  lines 
from  their  respective  territories  to  the  South,  are  engaged,  is  not 
"  under  a  common  control^  management  or  arranagement,for  a  con- 
tinuous carriage  or  shipjnent^^^  within  the  meaning  of  those  words 
as  used  in  the  first  section  of  the  Act  to  Regulate  Commerce. 
r/r  In  the  Chicago  case  answers  are  filed  by  the  following  railway 
companies :  the  Louisville,  New  Albany  &  Chicago,  et  al.  .  .  , 
These  answers  present  substantially  the  same  issues  as  are  raised 
in  the  Cincinnati  case.  It  will  be  noted,  that  in  addition  to  the 
railroad  and  steamship  companies  made  parties  defendants  in  the 
Cincinnati  case,  the  complaint  in  the  Chicago  case  is  filed  against 
a  number  of  railroad  companies  running  from  Chicago  to  Cin- 
cinnati and  other  Ohio  river  points.  These  roads  allege  that 
their  "  rates  are  confined  to  the  Ohio  river,  and  that  the  thhmgh 
rate  to  any  point  south  of  the  Ohio  river  is  made  by  adding  their 
rajtes  to  the  Ohio  (exclusively  made  by  them)  to  the  rates  estab- 
lished by  the  lines  south  thereof,  to  the  point  of  destination, 
over  which  rates  south  of  the  Ohio  they  neither  possess  nor 
exercise  any  control  whatever,  either  as  to  the  making  or  en- 
forcement thereof."  They  also  affirm  the  reasonableness  of  their 
rates  north  of  the  Ohio. 


Facts 

1.  The  tabular  statements  mentioned  above  as  being  con- 
tained in  the  complaints  purporting  to  show  distances  and  class 
rates  from  Cincinnati  and  Chicago  in  Central  territory  and  from 
Boston,  New  York,  Philadelphia  and  Baltimore,  in  Eastern  Sea- 
board territory,  to  the  points  designated  as  being  in  Southern 
territory,  and  also  giving  the  {)ercentage  relation  borne  by  such 
distances  and  rates  from  Cincinnati  and  Chicago  to  those  from 
New  York  are  found  to  be  correct  with  a  few  immaterial  excep- 
tions. The  following  are  those  statements  corrected  and  show- 
ing current  rates  and  percentages :    [Abridged.  —  Ed.] 


UNREASONABLE  KATES 


157 


TABULAR  STATEMENT  OF  DISTANCES,  CURRENT  RATES,  AND  PER- 
CENTAGES BETWEEN  CINCINNATI  AND  CHICAGO  AND  NEW 
YORK,  PHILADELPHIA,  BOSTON  AND  BALTIMORE  AND  SOUTH- 
ERN POINTS 

To  Knoxville,  Tenn. 


CLASSES 

Per 
Bbl 

FAOtt 

Dl9T. 

1 

« 

3 

« 

S 

e 

A 

B 

(:  ' 

D 

£ 

F 

H 

CiDcinn&d  ,    , 

290 

76 

65 

67 

47 

40 

BO 

20 

26 

23 

10 

34 

38 

33 

Clilcago ,     .     . 

5fl0 

116 

90 

82 

54 

GG 

42 

32 

38 

33 

29 

47 

68 

48 

n?ew  YOTk  .     . 

736 

100 

86 

70 

55 

48 

40 

SO 

40 

30 

30 

48 

66 

72 

FhiTaddpblft    . 

W6 

108 

02 

83 

71 

68 

1  *^ 

S4 

46 

38 

37 

m 

74 

(m 

Boflton    ,     ,     . 

048 

100 

85 

70 

56 

48 

40 

30 

40 

36 

30 

48 

72 

55 

Baltimore    .     . 

M0 

06 

80 

66 

50 

45 

87 

33 

37 

33 

S3 

45 

60 

52 

PeroeatBg« 

Chie.  of  N.  y. , 

78 

lie 

116 

117 

116 

IIG 

105 

80 

06 

02 

SI 

m 

106 

67 

Onn.ofRT.  , 

39 

76 

76 

81 

86 

83 

75 

b^ 

66 

ty 

63 

71 

60 

40 

To  Chattanooga,  Tenn. 


Cincinnati  .     . 

835 

76 

65 

57 

47 

40 

30 

20 

20 

23 

19 

34 

38 

33 

Chicago .     .     . 

596 

116 

09 

82 

64 

65 

42 

32 

38 

33 

29 

47 

68 

48 

New  York  .     . 

847 

114 

08 

86 

78 

60 

49 

30 

48 

40 

89 

58 

78 

68 

Philadelphia    . 

757 

108 

92 

84 

71 

58 

47 

34 

46 

38 

37 

50 

74 

60 

Boston   .     .     . 

1060 

114 

98 

86 

73 

00 

49 

30 

48 

40 

39 

68 

78 

08 

Baltimore   .     . 

661 

106 

90 

83 

70 

57 

46 

33 

45 

37 

30 

65 

72 

05 

Percentage 

Chic,  of  N.  Y.  . 

70 

102 

101 

95 

88 

92 

86 

89 

79 

82 

74 

81 

74 

70 

Chin,  of  N.  Y. . 

40 

67 

06 

66 

64 

67 

01 

50 

54 

68 

49 

59 

49 

49 

To  Atlanta,  Ga. 


Cincinnati  .     . 

475 

107 

92 

81 

08 

66 

40 

28 

35 

28 

24 

48 

48 

63 

Chicago.    .     . 

788 

147 

126 

106 

85 

71 

68 

40 

47 

38 

34 

61 

68 

08 

New  York  .     . 

876 

114 

98 

86 

73 

60 

49 

36 

48 

40 

89 

68  78 

68 

PbiUidelphia    . 

786 

114 

98 

86 

73 

00 

40 

36 

48 

40 

39 

68,  78 

08 

Boston    .     .     . 

1080 

114 

98 

86 

73 

00 

49 

36 

48 

40 

39 

68!  78 

68 

Baldnwre    .     . 

600 

107 

92 

81 

08 

50 

40 

34 

46 

37 

36 

66  72 

65 

Percentage 

Chic,  of  N.  Y.  . 

84 

129 

128 

123 

116 

118 

118 

111 

98 

06 

87 

106 

87 

100 

Cinn.ofN.Y.  . 

64 

04 

04 

94 

93 

93 

94 

78 

73 

70 

02 

83 

62  j  78 
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2.  The  distances  from  the  Eastern  Seaboard  cities  in  the 
above  statements  are  all  rally  while  the  rates  are  rail  and  watery 
or  based  on  the  rail  and  water  rates ;  both  the  distances  and 
i-ates  from  Cincinnati  and  Chicago  are  all  rail.  There  are  a 
number  of  steamship  lines  running  ivom  the  Eastern  Seaboard  to 
Charleston,  Savannah  and  other  southern  ports,  namely,  the 
Ocean  Steamship,  the  Mallory,  tlie  Morgan,  the  Clyde,  and  the 
Merchants  and  Miners  ;  and  the  above  combined  rail  and  water 
rates  appear  to  be  made  by  adding  the  rate  of  the  steamer  lines 
to  the  rate  of  the  rail  lines  from  the  ports  to  interior  points.  The 
actual  mileage  by  water  from  New  York  to  Charleston  and 
Savannah  is  estimated  at  about  750  miles,  but  the  rates  of  the 
steamer  lines  are  made  on  the  basis  of  what  is  termed  by  the  wit- 
nesses a  "constructive  mileage"  of  230  miles  to  Charleston  and 
260  miles  to  Savannah,  that  is,  the  water  rate  from  New  York  to 
Charleston  is  equal  to  the  rail  rate  for  230  miles  by  land,  and 
to  Savannah,  to  the  rail  rate  for  250  miles.  The  all  rail  distance 
from  New  York  to  Charleston  is  799  miles  and  to  Savannah 
914  miles.  The  following  are  the  distances  from  Charleston 
and  Savannah  by  rail  to  the  interior  points  named  : 


From  Ciiarlkston  to 


Knoxville 

Cliattanooga 

Atlanta 

Rome 

Birmingham 

Anniston 

Selma  (via  E.  T.  V.  &  G.) .     . 
Meridian  {via  E.  T.  V.  &  G.)  • 


Miles 


633 
440 
308 
307 
475 
412 
601 
071 


From  Savannah  to 


Knoxville 

Chattanooga 

Atlanta 

Rome 

Birmingham 

Anniston 

Selma  {via  S.  F.  R.  R.)    .     . 
Meridian  {via  E.  T.  V.  &  G) 


Milks 


620 
438 
205 
867 
462 
809 
462 
660 


The  sums  of  the  **  constructive ''  mileages  of  230  miles  from 
New  York  to  Charleston  and  250  miles  to  Savannah,  plus  the 
actual  rail  mileages  to  interior  points  above  given,  are  shown 
by  the  following  table : 
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From  N.Y.  via  Chableston  to 

Milks 

Fbom  N.Y.  via  Savannah  to 

Miles 

Knoxville 

Chattanooga 

Atlanta 

Rome 

Birmingham 

Anniston 

Selma 

Meridian 

763 
676 
638 
697 
705 
642 
791 
901 

Knoxville 

Chattanooga 

Atlanta 

Rome 

Birmingham 

Anniston 

Selma 

Meridian 

770 
683 
645 
617 
712 
649 
712 
919 

These  are  what  are  termed  the  "  rate-making  mileages  "  from 
New  York  by  water  to  Charleston  and  Savannah  and  thence  by 
rail  to  the  interior  points  named,  upon  wliieh  the  combined  rail 
and  water  rates  from  New  York  are  based.  The  rail  and  water; 
rates  from  the  Eastern  Seaboard  cities  to  Southern  territory  prac- 
tically control  the  all  rail  rates.  The  all  rail  rates  are  the  same 
as  the  rail  and  water  rates  to  Knoxville,  Chattanooga,  Birming- 
ham, Selma  and  Meridian,  but  to  Rome,  Atlanta,  Anniston  and 
points  east  of  a  line  drawn  from  Chattanooga  through  Birming- 
ham, Selma  and  Montgomery  to  Pensacola,  the  all  rail  rates  are 
higher  than  the  rail  and  water  rates  by  the  following  differentials. 


Classes  

1 

2 

3 

4 

5 
3 

6 
2 

A 

2 

B 

C 

D       E 

H 

F 

Differentials  in  cents 

8 

6 

5 

4 

2 

2 

2        3 

4 

4 

3.  The  Imes  regularly  engaged  in  the  transportation  of  traffic 
from  Cincinnati,  Chicago  and  contiguous  territory,  to  Southern 
territory,  are  all  rail.  There  appears  to  be  no  through  water  or 
rail  and  water  line  in  regular  operation  for  the  transportation  of 
traffic  in  the  numbered  classes  between  those  territories.  There 
is  a  line  by  lake  from  Chicago  to  Buffalo  and  from  that  point 
by  rail  or  canal  to  New  York,  which  has  a  direct  effect  on  the 
rail  rates  between  Chicago  and  the  seaboard  —  particularly  the 
rates  on  grain  and  grain  products.  As  to  rates  on  articles  of 
the  higher  classes,  the  influence  of  the  water  competition  does 
not  appear  to  be  so  controlling.  The  rates  from  Chicago  to  New 
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York  are  the  basis  of  the  rates  from  Central  and  Trunk  Lme 
territory  to  the  Northeastern  seaboard,  the  latter  being  percent- 
ages of  the  former,  and  the  water  competition  by  lake  and  canal 
thus  indirectly  exerts  an  influence  upon  the  rates  to  the  seaboard 
from  as  far  south  as  St.  Louis  and  Cincinnati.  Traffic  may  be 
transported  by  the  lake  and  canal  or  lake  and  rail  line  from 
Chicago  to  New  York  and  thence  on  the  Atlantic  to  Charleston, 
Savannah  and  other  southern  ports,  and  thence  by  rail  to  interior 
points  in  Southern  territory,  and  there  is  evidence  tending  to 
show  that  in  the  past,  some  shipments  have  been  made  that  way, 
but  mostly  of  grain  and  heavy  articles  such  as  are  embraced  in 
Class  6  of  the  Official  Classification  and  the  lettered  classes  of 
the  Southern  Classification.  The  traffic  shipped  from  Chicago 
by  lake  to  Buffalo  and  from  that  point  by  canal  or  rail  to  New 
York  is  principally  wheat,  corn  and  other  grains,  which  can  be 
transferred  through  an  elevator  at  Buffalo  to  the  canal  boat,  or 
car.  If  the  transportation  be  continued  by  ocean  to  a  southern 
seaport  the  same  process  of  transfer  is  necessary  at  the  seaboard 
and  these  transfers  add  to  the  expense.  .  .  . 

Merchandise  may  also  be  carried  from  Central  territory  by 
rail  to  Baltimore  and  thence  by  steamer  to  Charleston,  Savannah 
and  other  southern  ports  for  shipment  by  rail  to  the  interior. 
The  class  rates  from  Cincinnati  to  Baltimore  are  : 


Class 

1 

2 

3 

4 

5 

6 

Kates  in  cents  per  100  lbs.     .     .     . 

(52 

63i 

40^ 

27i 

23 

18* 

4.  The  rates  on  through  shipments  from  Chicago  via  the 
Ohio  river  crossings,  Cincinnati,  Louisville  and  Evansville,  to 
points  in  Southern  territory,  are  not  prorated  the  entire  distance 
but  are  the  sum  of  the  regular  rate  to  the  Ohio,  of  the  roads 
north  of  that  river,  plus  that  of  those  south.  The  shipments 
are  almost  invariably,  however,  under  a  through  bill  of  lading, 
quoting  a  total  through  rate  (made  up  as  above  stated)  and 
issued  at  Chicago  by  the  agent  of  the  initial  carrier,  and  the 
goods  when  in  car  loads  are  carried  through  without  transfer  or 
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** breaking  bulk  *'  at  the  river.  When  shipments  are  in  less  than 
car  loads,  it  is  stated  a  transfer  is  genei-ally  made  at  tlie  river 
because  of  the  disinclination  of  the  sonthern  roads  to  pay  for 
the  use  of  cars  of  other  roads.  The  rates  both  north  and  south 
of  the  river  appear  to  be  iniluenced  to  a  large  extent  by  coin- 
petition  of  the  various  railway  hnes,  and  are  not,  strictly  speak- 
ing, local  i^ates.  The  rates  of  the  roads  north  of  the  river  are 
lower  per  mile  than  tliose  of  the  southern  roads,  this  l>eing 
attributed  to  the  greater  volume  of  tonnage  in  the  tenitory  of 
the  former  than  in  that  of  the  latter.  The  effect  of  prorating 
on  a  mileage  basis  the  rate  from  Chicago  to  points  in  Soutlieni 
territory  would  be  to  advance  the  proportion  of  the  Hnes  north 
of  the  Ohio  and  to  reduce  the  proportion  of  the  lines  south. 
The  rates  for  transportation  between  Ciiicago  and  the  Ohio  are 
what  are  known  as  Trunk  Line  rates,  and  are  governed  by  the 
Official  Classification  and  those  for  transportation  between  the 
Ohio  and  Southern  territory  are  governed  by  the  Classification 
of  the  Southern  Railway  &  Steamship  Association.  The  class 
rates  and  distances  by  the  short  lines  from  Chicago  to  the  Ohio 
river  points,  Cincinnati,  Louisville,  and  Evansville,  and  to  Cairo, 
are  showTi  below  : 


lb 

DlMIAlXCEB 

Rates  in  Cejits  peh  100  Pofkds 

1 

« 

s 

4 

A 

e 

Ciiicinnaii    .     .     . 
Louwville     .     .     , 
KfiUfffiUe    -     .     . 
Cairo  ..... 

298  miles 
304      " 
287      ** 
304      *♦ 

40 

42 
40 
46 

34 
36 
34 
36 

25 

27 
25 
25 

17 
10 
17 
20 

15 
17 
15 
15 

12 
14 
12 
12 

(The  distances  and  rates  from  Cincinnati  to  points  in  Southern 
lerriton%  are  hereinltefore  given  in  the  tables  taken  from  tlte 
complaints.) 

Id  the  tables  of  rates  which  we  have  given,  tliose  containing 
only  the  six  numbered  classes  are  under  the  Oilicial  Chissifica- 
tion,  which  is  applied  east  of  Chicago  and  the  Mississippi  and 
Qorth  of  the  Ohio  and  Potomac  rivers,  and  those  embracing  also 
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lettered  classes  are  under  the  Classification  of  the  Southern  Rail- 
way &  Steamship  Association,  which  applies  south  of  the  Ohio 
and  Potomac  and  east  of  the  Mississippi  rivers.  As  above  stated, 
grain  and  grain  products  fall  under  Class  6  of  the  Official  Classi- 
fication ;  in  the  Southern  Classification,  grain  and  its  products 
and  heavy  freight  are  in  the  lettered  classes.  Manufactures  and 
costly  commodities  are  in  the  higher  classes. 

5.  It  appears  from  tariffs  on  file  with  the  Commission  that 
there  were  in  existence  when  the  Interstate  Commerce  Law  was 
passed  and  up  to  April  17,  1893,  through  rates  from  New  York 
via  Cincinnati  to  Chattanooga,  Meridian  and  Birmingham,  less 
than  the  sum  of  the  rates  to  Cincinnati  and  the  rates  thence  on 
to  those  cities,  and  there  are  such  rates  still  in  effect  to  Nashville, 
Memphis,  Mobile,  and  a  number  of  Mississippi  river  points. 

Those  through  rates  to  Chattanooga,  Meridian,  and  Birming- 
ham, were  as  follows : 


1 

3 

4 

5 

6 

114          1           98 

8(5 

73 

GO 

40 

The  following  are  the  rates  from  New  York  to  Cincinnati : 

1 

2 

3 

4 

5 

6 

05 

57 

44 

30 

26 

22 

9.  All  the  defendants  (including  the  steamship  lines)  in  the 
Cincinnati  case  are  also  defendants  in  the  Chicago  case  and  are 
for  the  most  part  members  of  the  Southern  Railway  &  Steam- 
ship Association.  The  latter  case,  as  before  stated,  embraces  as 
defendants,  in  addition  to  those  in  the  former,  roaids  north  of 
the  Ohio  participating  in  the  transportation  of  traffic  from  Cen- 
tral territory  to  tliat  river.  None  of  these  are  members  of  the 
Southern  Railway  <f  Steaynship  Association  except  the  Ittinais 
Central  Railroad^  which,  as  we  have  seen,  extends  into  terri- 
tory  south  of   the    Ohio.     This   Association   is   composed  of 
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transportation  lines  (inclurlirig  the  steamship  lines  from  iioilh- 
ea&tein  cities  tu  souUiL-rn  ports)  engaged  in  the  tranie  of  ilie 
tenitorj'^  south  of  the  Potomac  and  Ohio  rivers  and  east  of  the 
Mississippi,  and  the  rates  involved  in  these  cases  from  both  East- 
ern and  Central  to  Southern  territory  are  estuhhshed  and  main- 
tained under  its  rules  and  regulations.  As  to  the  origin  of  this 
Association,^  it  is  set  forth  in  a  report  of  March  4,  1891,  by 
Commissioner  Wilson  to  the  Cioeiiniati  Freight  Burean  (whiih 
report  was  pot  in  evidence),  that  ^^su)jsequent  to  the  close  of 
the  war  and  closely  following  the  reestaWishment  of  transpor- 
tation lines  and  tliroiigh  rates  into  the  Sootli,  there  aiose  lively 
competition  l^etween  what  are  known  as  Eastern  Coastwise  Lines 
tmd  the  Western  lines  which  reacheil  tlie  Snnth  frc:»m  tlie  West 
via  Oliio  and  Mississippi  river  gateways.  Eiuh  comnieMit'd 
operations  in  the  teiTitory  of  the  other,  and  while  ccnn  from 
Chicago  was  cairied  vln  Hoston  and  Cliarlestcm  to  Atlanta  and 
Chattanooga,  the  manufaL'tured  products  of  the  East  were  not 
mfrequently  brought  west  via  Cincinnati  and  I^ouisville*  or  Chi- 
cago and  Cairo,  for  delivery  to  southern  destinations.  Kate 
wars  were  much  more  fierce  and  frequent  than  they  are  now. 
It  waa  to  check  competition  of  this  character  and  to  protect 
the  revenues  of  transportation  lines  generally  that  the  Southern 
RiiilwHV  &  Steamship  Association  was  established/' 

The  records  of  proceedings  of  the  Association  from  as  far 
back  as  1878  and  up  to  Jannary  14,  1802,  have  l)een  intro- 
duced in  evidence i  From  these  records^  it  appears  that  in 
1878,  the  roads  leading  south  from  Chicago,  8t»  Louis,  Cin- 
emtiati^  Louisville  and  other  western  cities  (then  combined  in 
an  organixation  known  as  the  •**  Green  Line  ")  met  in  conven- 
tion with  the  steamer  lines  from  eastern  cities  and  the  roads 

lib  of  the  Potomac  engaged  in  the  transportation  of  eastern 
Sc.  At  this  meeting  its  object  wiis  disclosed  to  be  "to  pro- 
tect to  the  Green  Line  Roads  the  bttsinesH  which  is  peculiar  to 
tJU  NortkweM  and  to  the  Eastern  lines,  the  business  peculiar  to 
their  territori/^  and  to  maintain  equal  rates  on  business  common 
to  the  two  sections."    The  Green  Line  rates  appear  to  have  then 

»  Vide,  C\mpter  V. 
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l>een  advanced  and  the  rates  of  the  two  systems  of  carriers  ad- 
justed with  a  view  to  the  transportation  by  western  lines  of  weit'- 
em  products  (tliat  is,  products  from  territory  west  of  Pittsburg 
and  east  of  the  Mississippi  and  between  the  Ohio  and  the  lakes)  ^ 
and  the  transportation  by  eastern  lines  of  eastern  mamifactures,  f 

Up  to  1885  this  adjustment  of  rates  appears  to  have  been 
the  means  emphiyed  to  carry  out  the  above*stated  object  of  the 
convention  of  1878.  In  1885  a  division  of  territory  wius  estab- 
lished and  a  provision  was  inserted  in  the  agreement  for  that 
year  requiring  the  exaction  of  local  rates  by  the  eastern  and 
western  lines^  with  a  view  to  the  protection  to  those  lines, 
respectively  {so  far  as  it  wvua  possible  in  that  way),  of  what  iB 
termed  **  the  revenue  derived  by  them  from  transportation.'* 

By  a  resolution  adopted  by  the  Executive  Comjuittee  of  the 
Association  in  April,  1885,  it  was  provided  in  connection  with 
the  division  of  territory  above  referred  to  that  'Mu  case  eastern 
lines  take  western  business  or  western  lines  take  eastern  busi* 
ness,  they  are  to  pay  the  pool  the  entire  revenue  accruing  thei'e*  I 
on  from  points  of  junction  with  Association  roads»  to  be  given 
to  the  lines  composing  the  easteni  or  western  line.?  as  the  case  I 
may  be/'    The  agreement  of  that  year  and  those  of  subsequent 
years  up  to  at  least  as  late  a  date  as  that  of  the  agreement 
which  terminated  July  1,  1887,  make  provision  for  such  pool-  ' 
ing  or  as  it  is  termed  *» actual  apportionment.''    In  those  agree-] 
menta  two  methods  of  apportionment  are  provided  for  —  namely, 
apportionment  of  tonnage  and  apportionment  of  revenue.    Sub- 
sequent agreements  do  not  so  distinctly  provide  for  pooling,  but 
in  the  last  agreement  introduced  in  evidence  (that  of  January 
14,  1892),  it  is  declared  that  ''  the  principle  of  an  apportionment  ^ 
of  business  subject  to  arbitration  shall  be  recognized  in  the  oper-  ■ 
ation  of  the  Association  so  far  as  this  can  be  lawfullt/  done/' 
Provision  is,  also,  made  in  that  and  the  last  agreement  entered  ^ 
into  since  the  hearing  in  these  cases,  for  raising  a  fund  for  pay-  H 
ment  of  what  are  termed  fines  for  violations  of  the  agreement, 
as  will  hereinafter  appear.  ^ 

The  provisions  as  to  division  of  tcrritoiy  and  the  exaction  of  H 
local  rat«s  have  been  carried  forward  in  the  various  agreements  H 


entered  into  from  1885  to  the  present  time.  The  last  agi-ee- 
ment  introduced  in  evideuee  is  that  dated,  January  14,  1892, 
and  it  is  substantially  the  same  as  those  of  preceding  yeara  as 
far  back  as  1885.  Its  clauses  as  to  the  exaction  of  local  rates 
and  division  of  territory  are  as  follows : 

Art.  n,  «ec.  2,  For  the  mutual  protection  of  the  various  interests,  and 
for  the  purpc:ise  of  secviriug  the  greatest  auRnmt  of  net  reveruie  to  all  the 
coiiip»aiiie^  parties  to  tins  agreement,  it  iw  agreed  tliat  what  are  termed 
western  lines  shall  protect  the  revetiiie  derived  from  tranHportation  hy 
what  are  knov^u  a»  tiasterii  lines,  untier  the  raieA  a»Jixtd  by  this  Ajtsociatum^ 
90  far  as  can  be  done  by  the  exaction  of  local  rates,  and  that  eastern  lines 
aball  in  like  manner  protect  iike  re\  enue  tif  western  lines. 

St?c.  3,  That  a  line  from  Buffal<j  thrtnigh  Salamanca,  Pittsburg,  Wheel- 
ing and  Parkersburg,  to  Huntington*  West  Virginia*  be  made  the  rlividing 
line  between  eastern  and  weBtern  lines  for  the  territory  tiereinafler  outlined^ 
That  the  western  lines  shall  not  make  joint  rates  from  points  eas^t  uf  that  line 
for  any  points  east  nf  a  line  drawn  from  Chattanooga  through  Birmingham, 
Selma  and  Montgomery  to  Pensacola. 

Sec.  4.  The  eastern  lines,  including  the  Hiehmond  &  Danville  railroad 
ria  StJa^burg  or  points  east  of  Strasbiirg,  and  the  East  Tennessee,  Virginia 
iL  Georgia  Railway  via  Bristol,  shall  not  make  Joint  rates  on  tratlie  from 
points  west  of  that  line  (Buffalo,  ett.)  to  any  points  on  or  west  of  a  line 
drawn  from  Chattanooga  through  Athens,  Augusta  and  Macon,  to  Live 
Oak,  Florida. 

Sec,  5.  The  traffic  from  Buffalo  through  Salamanca,  Pittsburg,  Wheeling 
Parkersburg  to  Huntington,  West  Virginia*  and  points  on  timt  line,  to 
east  of  Chattanooga,  Calera  and  Selmfti  shall  l>e  curried  by  either  the 
eaatern  or  west-ern  lines  only  at  such  rates  as  may  be  agreed  upon. 

Sec,  6.  U  is  understood  that  the  eastern  and  western  lines  will  cooperate 
in  the  etiforcement  of  the  3d  and  4  th  sections  of  this  second  article. 


The  objects  of  the  Association  as  alleged  in  the  preamble 
to  this  agreement,  are  **  the  establishment  and  maintenance  of 
tariffs  of  uniform  rat-es,  to  prevent  unjust  discrimination  such  as 
necessarily  arises  from  the  irregular  and  fluctuating  rates  which 
inevitably'  attend  the  separate  and  independent  action  of  trans- 
portation lines'*  and  the  securing  as  to  business  in  which  the 
carriers  have  a  common  interest  *'  a  proper  co-relation  of  rates, 
such  as  will  protect  the  interests  of  competing  viarkets  without 
mijust  discriminations  in  favor  of  or  against  any  city  or  section/' 
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The  agreement  provides  for  an  annual  convention  of  the  rep- 
resentatives of  the  several  companies,  members  of  the  Associar 
tion,  at  which  each  company  shall  have  one  vote,  two  thirds  of 
the  whole  vote  of  the  members  present  being  required  to  make 
the  action  of  the  convention  binding.  At  this  meeting,  among 
other  business  to  be  transacted,  there  are  to  be  elected  a  Presi- 
dent, a  Commissioner,  a  Secretaiy  and  three  Arbitrators.  The 
members  of  the  Association  are  each  required  to  designate  a 
representative,  authorized  "  to  represent  them  in  all  matters  of 
business  witli  the  Association  or  its  members,"  and  the  repre- 
sentatives so  designated  constitute  an  "  Executive  Board."  The 
"  Executive  Board,"  it  is  provided,  "shall  have  jurisdiction  over 
all  matters  rehiting  to  traffic  covered  by  the  agreement,  but 
shall  act  only  by  unanimouB  consent  of  all  its  members"  and 
"  in  the  ev^nt  of  failure  to  agree,  the  questions  at  issue  shall  be 
settled  by  the  Board  of  Arbitration."  The  "Executive  Board" 
are  authorized  "at  their  discretion  to  appoint  Rate  Committees 
and  other  subcommittees,  either  of  their  own  number  or  from 
among  the  officers  and  agents  of  the  Companies;  members  of 
the  Association."  It  is  provided  that,  "  with  a  view  to  a  proper 
relative  adjustment  of  all  rates,  and  especially  a  proper  relative 
adjustment  of  rates  on  similar  articles  from  the  East  and  West 
to  coniinon  territory,  the  Rate  Committees  ^hsi)!  have  sole  authority 
to  make  all  rates  and  classifications  on  all  traffic  covered  hy  the 
agreement,  subject  to  decision  of  the  Commissioner,  the  Execu- 
tive Bcjard  or  Board  of  Arbitration  in  case  such  Rate  Committees 
cannot  agree."  If  the  "  Rate  Committees"  fail  or  omit  to  make 
rates,  the  Commissioner  is  given  authority  to  make  such  rates,  so 
that,  it  is  stated,  "  there  shall  be  properly  authenticated  tariffs 
of  rates  on  all  traffic  covered  by  the  agreement."  The  sub- 
committees appointed  by  the  "  Executive  Board  "  can  "only  act 
hy  unanimous  consent,  and  failing  to  agree,  the  questions  at  issue 
may,  upon  demand  of  any  member,  be  referred  to  the  Executive 
Board  for  acti(m  at  their  next  meeting,  and  such  questions  may 
be  submitted  direct  to  the  Board  of  Arbitration,  when  so  author- 
ized by  a  majority  of  the  Executive  Board.  The  deoisioDB  of 
the  Board  of  Arbitration  are  made  "final  and  concluaiTe  op*  • 
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queBtions  wbiclj  maybe  submitted  to  them  under  the  agi'eemeiit  or 
by  cunsent  of  the  parties/'  The  ( 'ouimissH >iier  is  Cluiiniiaii  of  the 
Executive  Board,  and  also  of  the  subcommittees  and  is  author- 
ized to  represent  absent  members  of  subeummittee8  as  well  as 
of  the  Executive  Board,  and  ^^diirijig  the  interim  between  the 
reference  of  any  mutter  of  differenee  frnm  a  subcommittee  to 
the  Exeeutive  Board  and  the  final  deterujination  nf  such  matter," 
he  is  given  authority  ""-if  he  deem  it  a  matter  requiring  prompt 
actiQD,  to  decide  it  temporarily ''  and  his  decision  is  made  '*  bind- 
ing on  all  parties  until  reverstnl  by  the  Executive  Board  or  by 
arbitration;**  he  is  declared  to  be  **  the  chief  executive  oflicer 
of  the  Association,  and  as  a  representative  of  its  members,  both 
severally  and  Joinl/t/,''  is  empowered  to  **  act  for  them  in  all 
matters  which  come  within  the  jurisdiction  uf  tlie  Association, 
in  conformity  with  the  requii-ements  of  the  agreement  and  the 
instructions  of  the  Executive  Board  and  subcommittees,  but  exfr- 
eisin^  his  dmrretmi  ut  all  ra^fs  which  are  not  jirovided  for  either 
by  the  agreement  or  by  the  Executive  Board  and  committees  act- 
ing und^r  its  authority  and  sanction  ;  "  and  he  is  also  authorized 
**to  reduce  the  rates  when  necessary  to  meet  the  competition  of 
lines  or  roads  not  parties  to  the  agreement  and  at  the  same  time 
to  make  corresponding  reductions  from  other  points  from  which 
relative  rates  are  made,"  and  is  given  **such  authority  over  the 
traffic  officeiis  and  their  subordinates  and  over  the  accounting 
departtueats  of  the  parties  to  the  agreements  as  may  be  neces- 
sary to  enforce  its  teiins  relative  to  the  nuiintcnance  of  rates.*' 
When  rates  have  iK^en  tixed  uiuler  the  provisions  of  the  agree- 
ment by  the  Rate  Committees,  the  Commissioner,  the  Executive 
Board  or  by  arbitration,  there  is  to  be  **no  reduction  from  such 
raten  without  the  consent  of  the  Commissifjuer'"  and  in  all  cases 
changes  therein  are  to  l)e  made  by  the  Rate  Committees  or  tlie 
CoDinussionen  The  agreement  declares  "  that  the  maintenance 
ftf  mtefi  06  established  under  the  rules  of  the  Association  is  of 
it«  very  essence  and  that  the  parties  thereto  pledge  themselves 
i*  ••  all  their  connections  to  maintain  such  rates,  and  in 

i]  of  any  company  or  line,  or  its  connections,  not  mem- 

Association,  failing  to  conform  to  this  obligation,  the 
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other  parties  in  interest  pledge  thevtselrei  to  mcrease  tJi^ir  pro- 
port  ion  of  IhmiHjh  rait'9  sufficientif/  to  protect  the  authorUed  rait 
whenever  required  hy  the  Commiasio^ier^  t^  do  »<?;*'  and  further, 
that  it  is  **  one  of  the  fundamental  principles  of  the  agreement 
that  no  party  lliereto  shall  take  aeparatr  aetion  in  any  matter 
affecting  the  interests  of  one  or  more  of  the  other  parties,  con- 
trary to  the  spirit  and  intent  of  the  agreement,*'  and  that  ^*all 
measures  nece^jisary  to  carry  out  the  purpose  of  the  agreement 
shall  be  taken  jointfy  by  the  parties  thereto,"  In  eases  of  viola- 
tion of  the  agreement,  tlie  Board  uf  Arbitration,  after  hearing,  is 
required  to  **  impose  such  penalties  therefor  as  it  may  deem 
proper  and  necessary  to  secure  the  maintenance  of  the  rates  of 
the  Association/'  These  penalties  are  to  he  enforced  by  the  Com- 
missioner, and  ^*  in  order  to  provide  for  the  prompt  payment  of 
any  fines  that  may  be  assessed  against  any  member  of  the  Asao 
ciati(m  for  %iolating  its  rules,  each  company  is  required  to 
deposit  with  the  Commissioner  an  amount  equivalent  to  five 
dollars  (§5.00)  for  each  mile  of  the  road  operated  by  said  com- 
pany under  the  provisions  of  the  agreement,  or  in  case  a  com- 
pany operates  a  water  line,  five  dollans  (#5-00)  for  each  mile 
allowed  as  a  prorating  distance  in  the  division  of  through  rates 
—  provided  such  amounts  shall  not  exceed  the  sum  of  five  thou- 
sand dollars  (ItoOOO.OO)  for  any  one  company."  Of  this  fund 
thus  raised  it  is  provided,  that  '*any  surplus  over  and  above  the 
amount  that  may  he  awarded  %  (he  Board  of  Arbitration  to  indem- 
nify any  memher»  for  lomeg  sustained  shall  be  applied  to  the 
payment  of  the  expenses  of  the  Association/' 

The  agreement  now  in  force  (made  July  14,  1893,  since  the 
hearings  in  these  cases)  extends  the  territorial  line  commencing 
at  Buftalo  and  terminatitig  at  Huntington  to  *' Toronto  on  the 
north  shore  of  Lake  Ontario,  through  Lewiston  and  Niagara 
Falls/'  and  provides  that  points  on  this  line  (from  Toronto  to 
Huntington)  '^  shall  be  common  to  lines  through  the  eastern  and 
western  gateways,  together  with  such  points  adjacent  thereto 
from  which  the  rates  shall  be  the  same  as  from  the  points  above 
named  '*  (points  on  said  line)  '*  through  the  gateways  of  Cin- 
cinnati and  Louisville,  the  Rate  Committees  to  agree  upon  the 
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common  points  adjacent  to  said  line,''  To  the  clause  requiring 
membei-s  of  the  Association  **  to  increase  tlieir  proportiuns  of 
through  rates  sufficiently  to  protect  the  authorized  rates ''  in 
the  event  of  any  company  or  line  or  it«  connections  not  mem- 
bers of  the  Association  failing  to  cfinform  to  the  ratcB  established 
by  the  Association,  it  adds  the  fuither  requirement,  that  they 
(member  of  the  Association  interested)  shall  '^  applf^  full  hml 
rut  ft  upon  all  traffic  i^ubjevt  to  the  AifMot'itition  A^rfemcHt  coining 
from  or  ffohtf/  to  mtch  offending  lines^  when  required  hy  the  Com- 
mbfiimier  to  do  #o."  The  clause  requiring  tlie  Board  of  Arbitm- 
tion  m  cases  of  violations  uf  the  Agreement  by  any  member,  to 
impose  ^'such  penalties  therefor  as  it  may  deem  proper  and 
necessary  to  secure  the  maintenav^^e  of  the  rates  of  the  AttJioeifitfiou'' 
IS  altered  so  as  to  read  ^'  sueli  penalties  tlierefor  a.s  it  may  deem 
proper  and  commensurate  with  the  injtmes  inflicted  upon  the  Asso- 
eintion  and  offyrmpethtg  lines  parties  to  thisA</reemen(.^'  The  other 
material  terms  of  this  agreement  are  substantially  the  same  as 
those  of  the  agreement  of  January  14,  1892,  above  given. 
•  •#»•••« 

10.  At  the  convention  of  the  eastern  and  western  lines  in 
1878,  it  was  announced  by  Mr.  Peck,  General  Manager  of  the 
Southern  Railway  &  Steamship  Association,  tliat  the  western 
lines  "concede  that  the  transportation  of  manufaetiired  articles 
into  the  territory  embraced  l)y  the  Association  shonhl  be  left  to 
the  eastern  lines  and  undertake  by  prohibitory  rates  to  prevent 
such  articles  from  eastern  cities  reaching  Association  points 
over  their  lines."  Acconlingly  a  basis  o£  rates  was  tlien  adopted, 
by  wliicJi  mtes  on  the  western  lines  hir  »*  articles  peculiar  to  the 
East**  were  t^  be  at  least  10  cents  higher  than  the  rates  on  the 
eastjem  lines  and  rates  on  efLstern  lines  for  ""  western  products  **  \ 
were  to  be  at  least  10  cents  higher  than  the  rates  on  western 
lines.  At  the  time  of  this  adjustment  it  appears  that  the  west 
(or  Central  territory)  ccaiti  ibuted  *'  principally  food  products  in  y 
the  solid  and  liquid  forms  of  com,  bacon,  flour,  wljjjakL^,  etc,J^*^ 
for  i^oulhem  consumption,  while  "manufactured  aiticlefrTind 
notions ''  ..ame  for  the  most  part  from  the  Eastern  Seal*oard. 
These  conditions  have,  however,  materially  changed  ;  "  the  cen- 
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ttn-s  i>f  food  production  have  moved  westward"  and  Central 
territory  has  engaged  much  more  extensively  in  manufacturing 
enterprises.  In  the  Annual  Report  made  to  the  Southern  Rail- 
way \'  Steamship  Association  by  its  Commissioner,  July  6, 1889, 
ho  says :  "  Formerly,  agricultural  products  constituted  a  large 
excess  of  the  western  business,  but  the  proportion  of  miscella- 
neous commodities — traffic  formerly  from  the  East — is  steadily 
growing  from  tlie  West.  Especially  is  this  true  in  all  mtoufac- 
tured  articles  of  wood,  such  as  furniture,  wagons,  carriages  of 
all  kinds,  etc.,  and  manufactures  from  the  cheap  grades  of  iron 
fix)m  the  South,  such  as  stoves,  agricultural  implements,  etc." 
Central  territory  has  also  entered  upon  the  manufacture  on  a 
large  scale  and  shipment  South  of  boots,  shoes,  clothing,  sad- 
dlery, harness  and  other  articles  of  general  merchandise.  It  is 
estimated  that  manufactures  in  Central  territory  have  increased 
100  per  cent  in  twenty  years. 

These  manufactured  articles  are  shipped  south  from  Central 
territory  under  the  rates  applied  to  the  numbered  classes  in  the 
Southern  Railway  &  Steamship  Association  Classification,  and 
biigging,  ties,  grain  (and  its  products  including  liquors)  and 
packing-house  products  are  shipped  imder  the  rates  applied  to 
the  lettered  classes.  The  testimony  is  to  the  effect  that  articles 
falling  within  the  lettered  classes  are  of  more  general  consump- 
tion in  the  Southern  territ^)ry  than  those  in  the  numbered  classes. 
No  reliable  data  is  furnished  as  to  the  proportion  the  south- 
bound tonnage  of  the  former  bears  to  that  of  the  latter,  but  it 
appeal's  to  be  much  larger.  In  their  reports  on  file  with  the  Com- 
mission the  railways  do  not  give  separately  the  south-bound  and 
north-bound  tonnage,  but  it  appears  that  boots,  shoes,  clothing, 
wooden  ware,  furniture,  saddlery,  harness,  groceries  and  "every- 
thing that  goes  under  the  head  of  general  merchandise  "  con- 
stituted in  1891  not  quite  25  per  cent  of  the  total  south-bound 
t^^nnage  of  the  Cincinnati,  New  Orleans  &  Texas  Pacific  Road, 
and  that  bagging,  ties,  grain  (and  its  products)  and  packing-house 
products,  "covered  the  bulk  of  the  business  south-bound." 

Articles  in  the  numbered  classes  manufactured  in  Wisconsin, 
Michigan,  Illinois,  Indiana  and  Ohio,  are  sold  as  far  east  as 
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Rochester  and  Albany,  New  York,  as  far  west  as  the  Pacific 
coasU  aiid  to  a  greater  or  less  extent  over  the  South  from  Texas 
and  Arkansas  to  the  Virginias.  The  testimony  tends  to  sliow 
that  in  the  Southeast,  in  the  territory  emhraeing  xUabeiiia,  East 
TeDuessee,  Florida,  Georgia,  the  Carolinas  and  Virginias,  and 
patticulai4y  at  points  near  the  Atlantic  coast,  the  merchants 
and  manufacturers  of  Central  temtory  meet  with  strong  com- 
petition in  the  mle  of  these  goods  from  New  York  and  the 
other  Eastern  Seaboard  cities*  They  do  not  appear  to  be  driven 
out  of  this  territory  altogether  by  thk  competition,  but  their 
business  and  the  profit  on  it  are  not  so  great  as  a  general  rule 
as  IB  other  markets  reached  by  them.  In  some  instances  they 
are  required  by  their  customei's  to  **  equalize  the  rates,'-  or  in 
oiher  words*  to  refund  the  excess  of  the  rates  on  their  goods 
over  those  on  goods  of  the  same  kind  and  class  from  Easteni 
Seaboard  territory* 

11.  L.  R.  Brockenborough,  General  Freight  Agent  of  the 
Chicago  «&  Eastern  Illinois  Railway  Company  (whose  road  runs 
from  Chicago  to  the  Ohio  at  Evansville)  stated  t!iat  "his  im- 
pression (is)  that  the  general  impression  seenjs  to  be  that  the 
rates  from  the  Ceutml  temtory  into  Southern  territory  aj*e  out 
of  line  with  those  from  the  sealx>ard/*  and  that  his  road  ^'woiild 
be  willing  to  reduce  its  rate  to  bring  the  through  rate  in  line 
with  the  New  York  rate/'  John  C,  Gault,  General  Manager 
of  the  Queen  &  Crescent  System  (in  which  are  defendants,  the 
Cincinnati^  New  Orleans  &-  Texas  Paeitic  and  the  Alabama 
Great  Southern  Companies)  stated  that  he  ^^  always  thought 
rates  from  Chicago  to  southern  points  on  higher  classes  ought 
to  be  the  same  as  those  from  Boston  and  New  York ;''  and  that 
this  "* would  not  haini  New  York  and  hardly  be  enough  in 
favor  of  the  west*'  He  also,  under  date  of  August  14,  1888, 
wrote  to  the  Commissioner  of  the  Chicago  Board  of  Tmde,  that 
**the  roads  interested  in  Chicago  business  ought  in  my  (his) 
judgment  to  take  such  action  as  is  necessar)^  to  insure  a  reduc- 
tion of  the  rates''  from  the  West.  M,  C.  Markham,  Assistant 
Traflic  Manager  of  the  Illinois  Central  R.R.  Co.,  testitied  that  he 
had  mode  an  effort  to  have  the  Southern  Railway  &  Steamship 
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Association  reduce  the  rates  from  Central  territory,  and  said, 
"  Looking  at  the  disparity  between  the  rates  from  Eastern  and 
Central  territories,  it  appears  there  might  be  in  them  an  ele- 
ment of  unfairness  to  the  latter.  If  it  is  true,  that  rat€s  from 
Eastern  territory  into  the  southeast  were  made  on  account  of 
water  competition  along  the  Atlantic  seaboard,  and  if  all  rail 
lines  leading  from, the  East  into  that  territory  can  affonl  to 
carry  the  goods  for  those  rates  made  by  watgr  lines,  then  the 
western  through  lines  could  afford  to  carry  for  the  same  rates  a 
less  distance^  provided  all  conditions  governing  the  matter  were 
equal."  S.  R.  Knott,  Ti-affic  Manager  of  the  Louisville  &  Nash- 
ville Koad  in  a  letter  to  G.  J.  Grammar  of  Apiil  14,  1890, 
wrote  that  '*  While  the  adjustment  may  be  unfair^  as  we  think 
it  is^  yet  it  can  hardly  be  said  to  be  arbitrary  or  wholly  unrea- 
sonable ; "  and  that  his  company,  "  together  with  other  lines 
interested  in  western  traflic,  then  members  of  the  Southern 
Railway  &;  Steamship  Association,  urged  a  modification  of  the 
differencie  "  (between  eastern  and  western  rates)  "  and  succeeded 
in  having  the  matter  brought,  under  the  rules  of  the  Association, 
l)efore  the  Board  of  Arbitration ;"  and  that  "the  question  was 
fully  presented  from  lx)th  sides  of  the  case  and  the  decision  of 
the  Board  at  that  time  (May,  1888)  was  that  the  best  protection 
of  all  interests  did  not  warrant  the  change  in  the  adjustment  of 
rates  which  we,  with  the  other  western  lines,  had  requested, 
that  is,  changing  the  adjustment  from  Ohio  river  points  and 
points  north  as  compared  with  the  rates  from  eastern  cities." 
B.  E.  Hand,  Assistant  General  Freight  Agent  of  the  Michigan 
Central  Road,  stated  that  he  had  made  "  repeated  efforts  with 
railroads  operating  in  Southern  territory  for  a  reduction  of  rates 
on  manufactures  from  the  West  to  the  Southeast."  G.  J.  Gram- 
mar, Chairman  of  the  Central  Traffic  Association's  Committee 
on  relations  with  southern  roads,  in  a  letter  to  N.  G.  Iglebart, 
of  Aj)ril  2,  1890,  says,  "  All  our  efforts  thus  far  have  been  un- 
availing to  get  the  southern  roads  to  more  justly  equalize  the 
rates.  You  doubtless  understand  southern  roads'  rates  from  the 
Ohio  river  are  arbiti-ary,  their  rates  on  all  classes  south-bound 
being  from  50  to  100  per  cent  greater  per  mile  than  by  lines 
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north  of  the  River  on  similar  tmffic."  In  a  letter,  dated  April 
8,  1890,  to  S.  R.  Knott,  he  says,  *'  The  injustice  of  the  present 
basis  of  rates  **  (from  the  Ohio)  *'  must  of  necessity  he  apparent.' ' 


If 


to 


Co7iclumon9 

The  principal  charge  in  Imth  ciises  it  is  stated  is  biised  on  the 
first  paragraph  of  section  3  of  the  Act  to  llegulate  Commerce, 
which  declares, 

•*  That  it  shall  l>e  unlawful  for  any  eonirnon  carrier  subject 

the  provisions  of  this  Act  to  make  or  give  any  undue  or  un- 
easonable  preference  or  advantage  to  any  particular  person, 
lompany,  tirm,  corporation,  or  loenlity^  or  any  piu  tieuhir  de- 
scription of  traflic,  in  any  respect  whatsoever,  or  to  subject  any 
person,  company,  firm^  eorponition  or  locaHty,  or  any  psirtioular 
description  of  tmffic,  to  any  undue  or  unreasonable  prejudice  or 
disadvantage  in  any  respect  whatsoever.'* 

The  specific  ground  of  complaint  under  this  charge  is  in 
substance  that  the  rates  on  munufaeiured  goods  from  Eastern 
Seaboard  territory  to  Soutliern  territory,  and  those  on  tlie  same 
classes  of  goods  from  Central  territory  to  Southern  territoiy,  are 
so  fixed  or  adjusted  with  i-eference  to  each  other  as  to  give  to 
merchants  and  manufacturers  in  Eastern  Seaboard  territoiy  an 
"  undue  or  unreasonable  preference  or  advantage  ''  over  those  in 
Central  territorj%and  consequently  subject  the  latter  to  "an  undue 
T  unreasonable  prejudice  or  disadvantage  "'  with  respect  to  the 

rtner,  when  they  meet  in  competition  in  the  southern  markets. 


le  reasonableness  in  themselves  of  the  mtes  from  Central 
territory  is  a  matter  material  to  the  issue  mised  by  the  charge 
in  both  cases,  that  the  relation  between  those  rates  and  the 
Rtern  rates  is  lariu^fii/  prejudicial  to  Central  territory,  and  the 
[lestion  is  di recti}'  presented  in  the  Chic4igo  case  by  the  allega- 
tion that  the  rates  from  Cincinnati  and  other  Ohio  river  cross- 
ings to  Southern  territory  are  **  unreasonably  high."  Where 
the  reasonableness  of  rates  is  in  question,  comparison  may  be 
made,  not  only  w^ith  rates  on  another  line  of  the  same  carrier, 
.  also  with  those  on  the  lines  of  other  and  distinct  carriers — 
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the  value  of  the  comparison  being  dependent  in  all  cases  upon 
the  degree  of  similarity  of  circumstances  and  conditions  attend- 
ing tlie  transportation  for  which  the  rates  compared  are  charged. 
It  appe us  from  the  tabular  statements  in  our  findings  of  fact, 
giving  all  rail  distances  and  class  rates  from  Cincinnati  and 
Chicago  in  Central  territory  and  from  New  York  and  other 
northeastern  cities,  to  points  in  Southern  territory,  that  on  a 
mileage  basis  the  rates  from  the  foimer  (particularly,  those  on 
the  higher  or  numbered  classes)  are  largely  in  excess  of  those 
from  the  latter.  For  the  purpose  of  illustration  the  following 
table  is  given,  which  shows  the  curi-ent  rates  on  goods  of  Class 
1  from  Cincinnati  and  Chicago  and  from  New  York  to  points 
named  in  Southern  territory,  and  what  the  rates  from  Cincinnati 
and  Chicago  would  be  on  the  basis  of  the  (all  rail)  mileage  rates 
from  New  York : 


CuRUKirr  Class  1  Rates 

Rates  on  Basis  of 

Mileage  Rates  fbom 

New  York 

To 

From            From 
Ciucinnati      Chicago 

From 
New  York 

-Flrom 
Cincinnati 

^t>in 
Chicago 

Knoxville 

Chattanooga 

Rome 

Atlanta 

Meridian 

Birmingham 

Anniston 

Selma 

70 
76 
107 
107 
122 
89 
107 
108 

116 
116 
147 
147 
134 
119 
147 
138 

100 
114 
114 
114 
124 
114 
114 
114 

39 
45 
51 
61 
62 
54 
57 
62 

78 
79 
88 
05 
71 
75 
85 
78 

The  excess  of  the  Cbiss  1  rates  in  the  above  table  from  Cin- 
cinnati and  Chicago  over  the  New  York  rates  from  a  mileage 
standpoint  is,  as  follows : 


To 

FllOM 

Cincinnati 

From 
Chicago    : 

Cincinnati 

Fbom 
Chicaoo 

Knoxville .     . 
Chattanooga . 
Rome  .     .     . 
Atlanta     .     . 

37 
31 
56 
46 

38 
37 

64         i 
52         1 

1 

Meridian .     . 
Birmingham 
Anniston 
Selma      .     . 

60 
35 
50 
46 

63 
44 
62 
60 
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As  to  the  other  numbered  classes  and  the  other  noi'th eastern 
eities,  the  relation  or  difference  between  the  two  sets  of  nite» 
is  to  a  large  extent  substantially  the  same  as  shown  in  the 
above  tables. 

Many  striking  disparities  in  rates  will  l>e  observed  on  an  iii- 
»pection  of  the  tabular  statements  of  nites  and  distances  in  our 
findings  of  facts,  and  particularly,  in  the  Clfuss  1  rates  from 
Chicago,  on  the  one  hand,  and  lioston  and  New  York,  on  the 
other  - —  the  latter  two  cities  being  given  for  the  most  part  the 
same  rates.  For  example,  while  the  distance  from  Chicago  to 
Chattanooga  is  595  miles,  and  from  Boston  and  New  York,  re- 
spectively, 1060  and  847  miles,  the  rate  from  Chicago  is  116  cents 
and  from  Boston  and  New  York,  114  cents,  and  wliile  the  dis- 
tance from  Chicago  to  Meridian,  Miss.,  is  723  miles  and  from 
Boston  and  New  York^  respectively,  1355  and  1142  miles,  the 
rate  from  Chicago  is  134  cents,  and  from  Boston  and  New  Yc»rk, 
124  cents.  Under  the  rate  liust  named,  a  shipper  of  a  car  hmd  of 
25000  pounds,  of  Class  1  goods  from  Boston  and  New  York  to 
ileridijiJi  would  fiay  $25.00  less  than  a  shipper  of  a  like  car  load 
from  Chicago,  notwithstanding  the  relative  proximity  of  the 
latter  city  to  the  common  point  of  destination,  {Up  to  March 
16,  1894,  the  rate  from  New  York  and  Boston  to  Meridian  was 
114  cents.)  Further  examples  of  similar  import  might  be  taken 
from  the  tabular  statements  of  i-ates  and  distances,  but  the 
alcove  are  deemed  sufficient. 

The  plea  that  the  all  rail  lines  from  northeastern  cities  to 
Southern  territory  are  subjected  to  water  competition  via  the 
Atlantic  and  that  this  competition  has  naturally  a  controlling 
influence  on  their  rates,  is  sustained  by  the  proof. 


The  defendants  in  their  proof  have  furnished  a  measure  or 
given  their  estimate  of  the  influence  of  the  water  competition 
from  the  northeastern  cities  to  the  southoastera  porta.  It  is  that, 
while  the  distance  by  water  from  New  York  to  Charleston  and 
Savannah  is  apprnximately  750  miles,  the  rates  by  the  steamer 
Une»  are  made  on  the  basis  of  what  is  termed  a  «^  constructive 
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mileage ''  of  230  miles  to  Charleston  and  260  miles  to  Savannah, 
or,  in  other  words,  the  water  rate  from  New  York  to  Charleston  is 
equal  to  the  rail  rate  for  230  miles  by  land,  and  to  Savannah,  to 
the  rail  rate  for  250  miles  by  land.  These  "constructive  mile- 
ages "  plus  the  actual  distances  by  rail  from  those  ports  to  inte- 
rior points  in  Southern  territory  are  called  the  "rate-making 
mileages,"  upon  which  the  combined  rail  and  water  rates  from 
New  York  to  the  interior  points  are  based.  As  is  claimed  by 
defendants,  the  proof  tends  to  show  that  the  rail  and  water  rates 
regulate  the  all  rail  rates,  and  the  rail  and  water  and  all  rail 
rates  are  the  same  to  all  the  points  named  in  Southern  territory 
except  Rome^  Anniston  and  Atlanta^  to  which  the  all  rail  rates 
are  higher  than  the  rail  and  water  by  certain  dififerentials  rang- 
ing from  2  to  8  cents  per  100  pounds  as  appears  from  our  find- 
ings of  facts.  A  comparison  of  these  "  rate-making  mileages  " 
(rail  and  water)  with  the  all  rail  distances  from  New  York  to 
southern  points  may  be  instructive  as  indicating  the  estimate  by 
the  roads  of  the  extent  of  the  influence  of  water  competition  on 
the  eastern  rates.  Those  "mileages"  {via  Charleston)  and  all  rail 
distances  are  given  in  the  following  table : 


To 


From  New  York 

All  Rail  Distances 

"  Rate-making  Mileages*'  via 

Charleston  -  RaU  and  Water 

735  miles 

703  miles 

847      " 

670 

926      " 

697 

876      " 

638 

1142      '' 

901 

990      *» 

706 

949      ** 

642 

1080      '» 

791 

Knoxville  . 
Chattanooga 
Rome  .  . 
Atlanta  . 
Meridian  . 
Birmingham 
Anniston  . 
Selma  .     . 


From  the  following  table  a  comparison  may  be  made  of  the 
"rate-making  mileages,"  rail  and  water,  from  New  York  to 
southern  points,  with  the  actual  all  rail  distances  from  Cin- 
cinnati and  Chicago  to  the  same. 
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Fbom  New  Yi)RK 

From  Chicago 

From  Cinci>'nati 

TO 

"Rate-niaking  Mile- 

ages'* via  Charleston 

All  Bail  Distances 

All  Rail  Distances 

—  Kail  and  Water 

KnoxYille     .... 

768  miles 

660  miles 

290  miles 

Cliattanooga 

676      " 

695      ♦' 

336      *» 

Rome      .     . 

697      '* 

673      " 

413      »* 

Atlanta  .     . 

638     " 

733      ** 

476      *' 

Meridian      . 

901      " 

723      '* 

680      ** 

Birmingham 

706      " 

662      »♦ 

478      »♦ 

Anniston 

642      " 

716      ** 

476      *» 

Selma      .     . 

791      " 

746      ** 

698      ** 

It  will  be  seen  from  the  above  table  that  the  "  i-ate-making  ( 
mileages*'  from  New  York,  which  are  arrived  at  by  an  allowance 
for  the  estimated  effect  of  water  competition  —  the  estimate  being 
that  of  .the  defendants^  are  greater  than  the  actual  all-rail  distances 
from  Chicago,  as  follows:  to  Knoxville,  by  203  miles ;  to  Chatta- 
nooga, by  81  miles;  to  Meridian,  by  178  miles  ;  to  Birmingham, 
by  53  miles;  and  to  Selma,  by  46  miles.  They  are  less  to  Rome 
by  76  miles,  to  Anniston  by  73  miles  and  to  Atlanta  by  195 
miles.  They  are  in  every  instance  much  greater  than  the 
distances  by  rail  from  Cincinnati.  The  all  rail  distances  from 
Cincinnati  and  Chicago  are  the  following  percentages  of  the 
"rate-making  mileage  "from  New  York: 


To 

From  Cincinnati 

From  Chicago 

Knoxrille 

38% 

60 

69 

88 

70 

68 

74 

80 

73'*^ 

Chattanooga 

Rome 

Atlanta 

88 
112 
136 

Meridian 

Birmingham 

Annliton 

80 

92 

111 

Selma 

94 

On  the  above  basis  —  that  is,  making  the  rates  from  Cincin- 
nati and  Chicago  the  same  percentages  of  the  current  New  York 
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rates  as  the  distances  by  rail  from  the  former  cities  are  of  the 
'^  rate-making  mileages"  from  the  latter — the  rates  from  Cin- 
cinnati will  be  materially  less  than  they  now  are  on  the  num- 
bered classes  in  all  cases  and  also  from  Chicago,  except  those  to 
Atlanta  and  those  on  classes  ^,  <?,  and  6  to  Birmingham  and  4 
and  6  to  Chattanooga.  They  will  also  be  less  to  a  large,  but 
not  so  great  an  extent,  on  the  lettered  classes.  It  thus  appears 
that,  giving  full  weight  to  the  claim  of  defendants  that  water 
competition  via  the  Atlantic  necessitates  rates  from  the  East 
relatively  lower  than  those  from  the  West  and  as  a  consequence 
rates  from  the  West  relatively  higher  than  those  from  the  East, 
it  does  not  with  the  exceptions  above  named  account  for  or 
justify  the  existing  disparity  between  them. 

The  evidence  shows  that  the  rates  from  Eastern  Seaboard  and 
Central  territories,  respectively,  were  adjusted  with  reference  to 
each  other  by  mutual  agreement  between  the  eastern  and  west- 
ern carriers  through  the  medium  of  the  Southern  Railway  & 
Steamship  Association  and  that  in  making  this  adjustment  other 
considerations  than  those  of  water  competition,  or  other  dissimi- 
larity of  circumstances  or  condition  affecting  transportation,  had 
a  controlling  influence.  It  appears  tliat  lively  competition  result- 
ing in  rate  wars  had  arisen  between  the  eastern  and  western  lines 
in  the  transportation  into  the  South  by  each  of  traffic  from  tem- 
tory  claimed  by  the  other.  This  led  to  the  conventipn  in  1878 
(referred  to  in  our  statement  of  facts)  of  the  carriers  interested, 
the  object  of  which  was  stated  to  be  the  establishment  of  such 
a  co-relation  of  rates  as  would  *^  protect  to  the  eastern  lines  the 
business  peculiar  to  their  territory  "  and  to  the  western  lines  (then 
known  as  the  "  Green  Line  Roads ")  the  business  relating  to 
'^  their  peculiar  commodities  " —  in  other  words,  to  secure  to  the 
eastern  lines  the  transportation  of  '*  articles  manufactured  in  the 
EiUJt,  and  in  other  countries  and  imported  into  eastern  cities, 
embraced  under  the  general  terms  of  dry  goods,  groceries,  crock- 
ery and  hardware  "  and  classified  for  the  most  part  under  the 
first  four  of  tlie  numbered  classes,  and  to  the  western  lines, 
the  transportation  of  "  articles  of  western  produce,  comprising 
the  produce  of  animals  and  the  field  "  and  embraced  principally 
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in  the  lettered  classes.  The  only  way  to  accomplish  Ibis  result 
through  the  agency  of  rate  adjustiiieiii  or  nmnipuiation  was  to 
place  relatively  high  rates  on  manufactured  articles  and  rel- 
atively low  rates  on  food  productin  shipijed  from  or  via  the  West, 
and  vice  i^ersa^  as  to  such  shipnieiit^  frnm  or  via  the  East ;  and 
at  the  opening  of  the  convention,  Mr-  Peck,  the  General  Mana- 
ger of  the  Association,  lieing  called  on  by  tlie  cbairman  to  state 
its  object,  said  among  other  things,  that  the  western  lines  con- 
ceded that  the  transportation  of  manufactured  articles  "  into  the 
territory  embraced  by  the  Scmtbern  Railway  ^  Steamship  Asso- 
ciation should  be  left  to  the  eastern  lines,  and  mtderfake  hi/  pro- 
hibitory  rates  to  prevent  tuek  artides  from  eastern  cities  reaching 
the  Association  points  over  their  linesr  A  lyasm  of  rates,  at  least  ' 
ten  centis  higher  by  the  eai^terii  lines  than  the  western  on  west- 
em  products  and  at  least  ten  cent^  higher  by  the  westem  lines 
tlmn  the  eastern  on  **  articles  peculiar  to  the  East/*  was  then 
adopted,  with  a  view  to  efifecting  tlie  announced  object  of  the 
convention.  It  is  manifest  that  at  that  time  the  influence  of 
water  competition  on  the  eastern  rates  was  not  regarded  as  a 
controlling  factor  in  determining  what  the  excess  of  the  western 
ehould  be  over  the  eastern  rates  on  manufactured  goods  and 
the  reasonableness  in  themselves  of  those  western  rates  was  a 
matter  of  secondary,  if  any,  ctmsideiation.  While  there  have 
since  been  fluctuations  and  changes  in  the  two  sets  of  rates,  the 
principle  regulating  their  co-relation  or  adjustment  with  refer- 
ence to  each  other  has  remained  practically  the  same  to  the 
present  time.  The  leading  idea  of  securing  to  each  system  of 
carriers  the  traffic  of  what  is  termed  its  territory  by  the  adjusts 
ment  and  manipulation  of  rates  and  in  other  ways,  is  promi- 
nent throughout  all  the  Association  Agreements.  In  the  last, 
aa  in  those  preceding,  it  distinctly  appears^  and  the  provisions, 
among  others,  for  a  geographical  division  of  territory,  for  the 
exaction  of  local  rates  t*)  protect  Association  rates,  and  for 
penalties,  all  look  to  this  end.  It  is,  also,  apparent  on  an  inspec- 
tion of  the  current  rates  themselves,  which  disclose  the  broad 
di.stinction  nia^le  lietween  the  lutes  on  the  numbered  and  lettered 
classes  —  the  relation  l)etween  the  two  sets  of  rates  on  the  former 
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being  advantageous  to  the  East,  while  that  between  the  rates 
on  the  latter  are  not  nearly  so  favorable  to  that  territory.  As  a 
fair  illustration,  the  rates  from  Chicago  to  Chattanooga  on  the 
lettered  clasi^es  are  from  seventy  to  eighty*nine  per  cent  of  the 
New  York  rates,  while  on  the  o umbered  classes  1,  2  and  3,  — 
they  are  respectively,  102,  101  and  95  per  cent.  It  is  true,  rates 
upon  tbe  heavy  and  cheap  articles  in  the  lettered  classes  should 
be  less  than  rates  upon  the  comparatively  light  weighted  and 
valuable  articles  in  the  numltered  chisses,  because,  as  respects 
the  latter,  the  value  of  the  service  to  the  shipper  and  the  risk  to 
the  carrier  are  greater.  These  consklemtions,  however,  apply 
equally  to  shipments  of  traffic  from  both  territories,  and  do 
not,  therefore,  justify  or  account  for  the  distinction  to  which  we 
liave  just  adverted.  The  fact,  tbat  the  tonnage  of  traffic  in  the 
lettered  classes  from  Central  territory  is  larger  than  of  traffic 
in  the  numbered  classes,  and  doubtless,  also,  larger  than  tbe 
tonnage  of  traflic  in  the  lettered  classes  from  Eastern  territory 
is  not  in  our  opinion  sufficient  to  authorize  or  account  for  the 
great  difference  apparent  on  the  face  of  the  tariffs.  This  differ- 
ence iinds  a  natural  solution  in  the  avowed  purposes  of  the 
Southern  Railway  &  Steamship  Association  to  secure,  by  an 
adjustment  of  rates  calculated  to  bring  about  that  result,  the 
transportation  by  tbe  eastern  lines  of  goods  in  the  numljered 
classes  from  the  territory  set  apart  as  theirs  and  to  the  western 
lines  the  transportation  of  traffic  in  the  lettered  classes  from  the 
territory  apportioned  to  them. 

The  relation  established  between  the  eastern  and  western  rates 
ill  1878  w^as,  doubtless,  suggested  by,  and  found  a  plausible  pre- 
text in,  the  fact  that  at  that  time  the  West  contributed  princi- 
pally articles  in  the  lettered  classes  for  southern  consumption, 
while  goods  in  the  numbered  classes  came  for  the  most  part 
from  the  East.  The  situation  in  this  resjject  lias,  however,  as 
appears  from  our  statement  of  facts,  materially  changed,  and  it 
is  estimated  that  the  manufacture  in  Central  temtory  of  goods 
in  the  numbered  classes  has  increased  100  per  cent  in  twenty 
years.  If,  therefore,  the  condition  as  to  manufactures  and 
products  in   1878  could  have  been  set  up  in  justification  of 
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the  adjustment  of  lutes  then  made,  that  justification  no  longer 
exists  and  the  change  in  those  conditions  is  an  argnnient  in  favur 
of  a  corresponding  change  in  the  rate  adjustment.  We  are  of  oj>in- 
ion,  however,  that  the  situation  in  1S78  in  the  respect  named  con- 
stituted no  justification.  The  tendency  of  such  an  mljustincnt 
of  rat^s  was  to  encourage  and  build  up  maiintactures  Fn  the 
East  and  discourage  and  retard  them  in  the  West  and  thuu  m-un- 
tain  the  status  tjuo.  In  thiy  cunnectiim  may  be  noticed  tlie  claim 
of  the  defendants,  that  the  great  growth  in  Central  territoiy  of 
the  manufacture  and  sale  of  articles  ui  the  nnmljcred  classes 
showB  that  the  rates  in  question  to  Southern  territory  have  not 
been  prejudicial  to  manufacturers  and  shippers  in  Central  terri- 
torj'.  This  does  not  appear  to  lie  a  legitimate  inference  in  view 
of  the  fact  that  Central  territory  is  not  limited  to  Southern  tcr- 
ritorj*  as  a  market.,  but  also  sells  its  manufactures  and  products 
far  west  as  the  Pacific  coasts  as  far  east  as  Rochester  and 
ly,  and  in  the  Southwest.  The  proof  is  that  the  shipments 
of  goods  in  the  numbered  classes  from  Central  to  Southern  ter- 
ritory (the  Southeast)  are  small  in  comparison  with  those  of  goods 
in  the  lettered  classes  and  this  may  be,  in  part  at  leiost,  due  to 
the  rate  adjustment  complained  of.  If  the  fact,  that  one  section 
is  a  large  producer  and  another  a  small  producer  of  certain 
classes  of  traffic,  is  a  factor  to  be  considered  in  fixing  rates  from 
them  to  a  common  market,  which  is  not  conceded,  it  would  seem 
that  it  should  operate  to  give  more  favorable  mtes  to  the  latter 
witii  a  view  of  stimulating  and  increasing  its  production.  Con- 
siderations of  this  character,  however,  if  they  are  to  be  allowed 
any  weight  by  carnei-s  in  fixing  rales  from  rival  territories, 
should  always  be  held  in  strict  subordination  to  the  invariable 
rule,  that  in  all  cases  rat^s  shall  be  reasonttble  in  tJiemselves. 
No  departure  from  this  rule  can  be  justiiied  on  the  grmnidiJ^hat 

'i»    wjppoacQfy    in    ^r#lAr  tri  m^iTUnui    fYi»tfing    tl^dfli    Ff4frtff>n^   Or 

to  **  pfYtri^tJ^f*  iDt^g^sts  of  competing  markets/'jjr  to  "  equalize 
eoinmercial  conditions/'  or  to  secure  to  carnfirfi  t^^^  ^^"^  aer tiiin 

terr'"  -     "ULfid  to  be  exclusively  theirs.    It  is  not  the  duty  of 

cm:  i^  it  proper,  that  they  undertake  by  adjustment  of 

rate«  or  otherwise  to  impair  or  neutralize  the  natural  commercial 
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advantages  resulting  from  location  or  other  favorable  condition 
of  one  territory  in  order  to  put  another  territory  on  an  equal 
footing  with  it  in  a  common  market.  Each  locality  competing 
with  others  in  a  common  market  is  entitled  to  reasonable  and  just 
rates  at  the  hands  of  the  carriers  serving  it  and  to  the  benefit  of 
all  its  natural  advantages.  James  ^  M,  Buggy  Co.  v.  Cincinnati 
N.O.^T,  P.  R.  Co.,  3  Inters.  Com.  Rep.  682, 4  L  C.  C.  Rep.  744 ; 
Raworth  v.  Northern  Pac,  R,  Co,,  3  Inters.  Com.  Rep.  857,  5 1.  C. 
C.  Rep.  234;  Sau  Claire  Board  of  Trade  v.  Chicago,  M.  ^  St.  P. 
R.  Co.,  4  Inters.  Com.  Rep.  65,  5  I.  C.  C.  Rep.  264;  Chamber  of 
Commerce  of  Minneapolis  v.  Great  Northern  R.  Co.,  4  Inters.  Com. 
Rep.  230,  5  I.  C.  C.  Rep.  571.  If  this  result  in  prejudice  to  one 
and  advantage  to  another,  it  is  not  the  undue  prejudice  or  advan- 
tage forbidden  by  the  statute,  but  flows  naturally  from  conditions 
beyond  the  legitimate  sphere  of  legal  or  other  regulation.  "  Carriers," 
moreover,  "  in  making  rates  cannot  arrange  theln  from  an  exclu- 
sive regard  to  their  own  interests,  but  must  respect  the  interests 
of  those  who  may  have  occasion  to  employ  their  services,  and 
subordinate  their  ovm  interests  to  the  rules  of  relative  equality  and 
justice  which  the  Act  prescribes^  (Second  Annual  Report.)  The 
provision  in  the  Association  Agreements  for  the  ^^  exaction  of 
local  rates  "  to  "protect"  to  each  system  of  carriera  the  revenue 
which  would  come  to  them,  respectively,  under  a  strict  enforce- 
ment of  Association  rates  and  under  the  division  of  territory 
between  them,  is  stated  to  be  for  "  the  purpose,"  among  others, 
"  of  securing  the  greatest  amount  of  net  revenue  to  all  the  com- 
panies parties  to  the  agreement."  This  is,  doubtless,  the  eon- 
trolling  consideration.  The  interests  of  the  public,  certainly, 
cannot  be  subserved  in  this  way.  The  division  of  territory  is 
wholly  without  warrant  in  law  and  is  practically  a  denial  to 
shippers  in  such  territory  of  the  right  to  ship  their  goods  or 
produce  to  market  by  the  line  or  route  they  may  prefer.  The 
exaction  of  higher  rates  on  certain  articles  shipped  from  Central 
to  Southern  territory  than  would  otherwise  prevail,  for  the  pui^ 
pose  of  securing  to  eastern  lines  the  transportation  of  that  traflBc 
from  territory  apportioned  to  them,  is  manifestly  unlawful,  and 
results  in  injury  to  both  Central  and  Southern  territory. 
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KArBfl  p«R  Tom  pka  Milk  un  the  NtriMBEKKt)  CLAsatts  from 

TO  CttfClWNATI 

Chicago 

I 

n 

3 

4 

5 

e 

2  68  c«nU 

2  28  centa 

1  0»  cents 

1  U  centa 

1  00  cents 

80  cents 

RjkTBfl  PER  ToK  PEii  Mile  ok  Tits  Numbered  Class^h^  fkdm  CmciKHAXt 


TO 

1 

% 

3 

4 

0 

« 

C«nlt 

C«mta 

Cents 

Centa 

C«nta 

Centi 

Knoxfille    .     . 

5  24 

448 

3  93 

3  24 

2  76 

20O 

ChmttaooogA    . 

463 

888 

3  40 

280 

238 

1  79 

Rome      .     .     . 

6  18 

4  46 

392 

3  29 

2  71 

2  22 

Ati&nui  .     .     . 

460 

3  87 

3  41 

286 

2  35 

193 

Meritiiim      ,     . 

3  87 

328 

2  82 

238 

196 

1  71 

fiimuugbam     , 

8  72 

3  30 

2  84 

2  80 

196 

1  50 

Aiiiilstoa     .     * 

4  49 

3  80 

3  40 

2  85 

236 

1  93 

Selma     .    .    * 

3  01 

3  41 

2U 

2  37 

197 

167 

The  fact,  which  clearly  appeal^,  that  rates  on  the  numbered 
classes  from  Central  territory  are  nxade  hii/ker  than  they  other- 
wise  wmdd  be,  for  the  purpose  of  securing  to  the  eastern  lines 
the  transportation  of  that  traffic  from  the  territory  set  apart 
to  them  under  the  Southern  Railway  &  Stcamsljip  Aj^sociation 
Agreement,  itself  raises  a  prima  fack  presumption  of  the  unrea- 
sonableness of  those  rates.  In  the  Cincinnati  case,  the  complain- 
ant does  not  directly  question  the  reasonableness  of  the  rates 
fmm  Cincinnati,  but  in  the  Chicago  case  it  is  charged,  that  the 
lates  on  through  traffic  from  Chicago  to  Southern  territory  are 
made  up  of  **  substantially  the  local  rates  in  effect  from  Chicago 
to  Cincinnati  and  other  Ohio  river  crossings ''  and  '-'^unreamn- 
ahl^  high  rates"  from  the  Ohio  on  to  Southern  territory.  It 
appears  that  the  Chicago  rates  are  made  up  of  tlie  two  ratcB  as 
charged  —  the  rates  from  that  city  to  the  Ohio  being  the  regu- 
lar Tmnk  Line  rates  ami  from  the  Ohio  southward,  the  South- 
em  Railway  &  Steamship  Association  rates,  The  shipments 
being  through  shipments,  under  a  through  bill  of  lading  quot- 
ing  a  total  through  rate,  and  without  breakage  of  bulk  at  the 
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river,  this  method  of  making  up  the  rates  is  a  departure  from 
the  general  rule  under  which  through  rates  established  by  two  or 
more  connecting  carriers  are  less  than  the  sum  of  their  separate 
rates.  The  Trunk  Line  rates  per  ton  per  mile  from  Chicago  to  Cin- 
cinnati and  the  Association  rates  per  ton  per  mile  from  Cincinnati 
to  Southern  territory  are  given  in  the  tables  on  page  175. 

From  these  tables  it  will  be  seen  that  the  rates  per  ton  per 
mile  from  Cincinnati  south  are  in  all  cases  much  higher,  and  in 
many  instances  a  hundred  per  cent  or  more  higher,  than  those 
from  Chicago  to  Cincinnati. 

The  averages  of  the  rates  per  ton  per  mile  on  all  the  classes, 
lettered  as  well  as  numbered,  from  Cincinnati,  are  approximately: 


Fbom  Cincinnati  to 

Average  op  Rates  per  TON 
PER  Mile  on  all  Classes 

Knoxyille 

Genu 

2  70 

Chattanooga 

Rome 

Atlanta 

Meridian 

Birmingham 

233 
262 
2  31 
200 
196 

Anniston 

Selma 

2  27 

185 

By  reference  to  the  tables  in  our  statement  of  facts  giving 
freight  revenue  per  ton  per  mile  and  cost  per  ton  per  mile,  it 
will  be  seen  that  the  above  averages  are  largely  in  excess  of  that 
revenue  and  cost  on  the  roads  taken  as  a  whole  in,  respectively, 
Southern  territory,  Central  territory,  and  the  country  at  large. 


The  weight  of  the  testimony  of  railroad  officials  connected 
with  the  roads  and  lines  leading  from  Central  territory  to  the 
South,  as  appears  from  our  finding  of  facts,  tends  to  show  that 
the  idea  is  prevalent  in  western  railroad  circles,  that  the  adjust- 
ment of  rates  from  Central  and  Eastern  territories  is  unjustly 
prejudicial  to  the  former,  and  that  those  roads  and  lines,  south 
as  well  as  north  of  the  Ohio,  are  disposed  to  favor  a  readjust- 
ment of  their  rates  on  a  basis  more  favorable  to  Central  ter- 
ritory, but  that  they  have  not  done  so  on  account  of  their 
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alliance  with  the  eastern  lines  as  members  of  the  Southeni  Kail- 
way  &  Steamship  Association,  the  latter  lines  not  being  willing 
to  agree  to  such  readjustment. 

Our  conclusion  upon  the  whole  is,  that,  as  charged  in  tbe 
complaint  in  the  Chicago  case,  the  rates  on  the  numbered 
classes  from  Cincinnati  and  the  Ohio  river  crossings  to  the 
south  are  "  unreasonjvblj  high/'  and  as  they  enter  into  the 
through  rates  from  Chicago,  that  those  through  rates,  as  well 
as  the  rates  from  Cincinnati,  are  excessive.  There  is  no  com- 
plaint that  the  rates  from  Clvicagti  tu  Cincinnati  and  the  other 
crossings  are  unreasonable  in  themselves  and  no  evidence 
aothorizlng  us  to  so  find.  They  are  the  regular  Trunk  Line 
rates  and  are  not  subject  to  the  objection,  as  in  the  case  of  the 
Association  rates  south  of  the  river,  tliat  they  are  made  higher 
than  they  otherwise  would  be  for  the  purpose  of  securing  to 
the  Eastern  Seal:K:)ard  Mnei^  traffic  from  territory  set  apart  to 
them*  The  cost  on  freight  in  general  per  ton  per  mile  on  the 
roads  south  of  the  river  appears  to  have  been  for  the  years 
named  in  the  tables  heretofore  given  about  25  per  cent  on  an 
average  greater  than  the  cost  per  ton  per  mile  on  tbe  roads 
from  Chicago  to  the  river.  The  tonnage  of  the  latter  roads  is 
nko  greater  than  that  of  the  former  as  shown  in  the  tables.  Rates 
from  Cincinnati  to  Soutbein  territory  from  35  to  50  per  cent 
higher  per  ton  per  mile  than  those  from  Chicago  to  Cincinnati 
and  other  Ohio  river  crossings  will,  in  onr  opinion,  make  full 
allowance  for  these  differences  in  cost  and  tonnage,  and  be  at 
least  not  unreasonably  low  as  maximum  rates.  The  rates  in  cents 
100  pounds  given  below  are  approximately  upon  this  basis. 


FBOlf  ClIflMXSATi  TO 

1 

2 

3 

4 

5 

6 

KnoXTme     .... 

53 

45 

37 

27 

22 

20 

aaUanoQga      .     .     . 

60 

54 

40 

80 

24 

22 

lUwie 

75 

M 

64 

44 

34 

24 

AUantA    . 

86 

73 

60 

45 

36 

27 

Mendian  . 

114 

98 

80 

62 

49 

38 

BinningliAm 

87 

74 

60 

46 

36 

28 

AanUton . 

8*} 

73 

00 

46 

35 

27 

Mmik.    ,     •     ,     .     . 

108 

92 

78 

60 

48 

36 

186  RAILWAY  PROBLEMS 

An  order  will  be  issued  directing  the  defendants  engaged  in 
transporting  traffic  from  Chicago  and  Cincinnati  to  Southern 
territory  to  desist  from  charging  higher  rates  on  the  traffic 
embraced  in  the  numbered  classes  from  those  cities,  respect- 
ively, than  those  in  the  two  preceding  tables  and  to  make  all 
the  necessary  readjustments  of  their  tariffs.  These  rates  are  a 
conservative  reduction  of  the  existing  rates  and,  while  it  is 
believed  they  will  go  far  to  do  away  with  the  "  undue  preju- 
dice "  to  which  Central  territory  is  now  subjected,  they  are 
probably  not  so  low  as  they  might  be  made  if  fuller  and  more 
accurate  data  were  accessible.  If  the  rates  by  the  Eastern  Sear 
board  lines  be  taken  as  the  standard  of  comparison,  the  rates 
in  these  tables  will  be  found  to  make  in  the  main  due  allow- 
ance for  the  estimated  effect  on  those  rates  of  water  competi- 
tion via  the  Atlantic.  They  are  also  higher  than  the  proportions 
of  the  through  rates  from  New  York  via  Cincinnati  to  Chat- 
tanooga, Birmingham  and  Meridian,  allowed  for  the  hauls  from 
Cincinnati  to  those  points,  and  which  were  in  effect  for  a  long 
period  of  years ;  and  they  yield  a  rate  per  ton  per  mile  largely 
in  excess  of  the  reported  cost  per  ton  per  mile  of  freight  on 
the  roads  from  the  Ohio  south  (and  in  other  sections  of  the 
countrj')  and  much  above  the  average  of  their  receipts  per  ton 
per  mile.  (See  tables  in  statement  of  facts.)  They  are,  it  seems 
scarcely  necessary  to  add,  prescribed  as  maximum  rates  and 
are  not  intended  to  be  prohibitory  of  such  lower  rates  as  the 
carriers  interested  may  find  to  be  just  and  reasonable. 

We  are  not  unmindful  that  a  compliance  with  the  order  in 
these  cases  may  and  probably  will  necessitate  a  readjustment 
of  rates  from  Central  territory  to  other  points  in  Southern  terri- 
tory than  those  named,  but  as  we  took  occasion  to  say  in  the 
case  of  the  Board  of  Trade  of  Troy  v.  Alabama  M.  R.  Co.<^ 
4  Inters.  Com.  Rep.  348,  6  I.  C.  C.  R.  1,  "  it  cannot  be  held  to 
be  a  valid  objection  to  the  correction  of  unlawful  rates  to  one 
locality,  that  it  involves  a  like  correction  to  other  localities.*' 

Even  pecuniary  embarrassment  of  a  road  by  reason  of  insuffi- 
cient receipts  from  all  sources  is  not  a  fact  that  will  warrant 
making  rates  on  a  portion  of  its  traffic  unreasonably  high  for 
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llie  ftocoraplishment  of  a  purpose  such  as  is  disclosed  in  these 
cases.  Excessive  rates  oo  certain  clusseti  of  traffie  may  be  made 
Ibe  bask  of  proportionately  low  rates  on  other  classes,  and  thus 
shippers  of  the  former  are  taxed  with  burdens  which  in  justice 
shotild  be  borne  by  the  latter  and  without  any  addition  to  the 
general  aggregate  revenue  of  the  carrier.  It  is  believed,  more- 
over, that  the  reduction  in  rates  ordered  in  these  cases  will 
result  in  a  corresponding  increase  in  the  tonnage  of  the  roads 
in  the  traffic  affected,  and  that  the  reveuue  tlierefrom  wiU  be 
augmented  rather  than  lessened.  This,  at  any  rate,  will  be  the 
aatural  tendency  of  the  change, 

L_  -< 

^^^P  POWER  TO  PRESCRIBE  RATES 

r 
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Ikterstate  Commerce  Co^rMissioN  %u  CmcrNNATi, 
N.  O.,  &  T.  P.  Ry.  Co.  etci 

On    May  29*  1894,   the   Int>erstate   Commerce   Commission 
entexed  an  order,  of  which  the  following  is  a  copy : 


At  a  gieneral  session  of  the  loterstate  Commi^rce  Comnimaion  held  at  its 
office  in  Washington,  D,C.,  on  the  2l>th  day  of  May,  a.u.  1894. 

The  Commission  having  found  and  decided  that  the  rates  com- 
plained of  and  set  forth  in  said  report  and  opinion  as  in  force 
over  roads  operated  by  carrier  defendant  herein,  and  forming 
routes  or  connecting  lines  leading  southerly  from  Chicago  or 
Cincinnati  to  Knoxville,  Tenn.,  Chntt^inooga,  Tenn,,  Rome,  Ga., 
Atlanta,  Ga.,  Meridian,  Miss.,  Birmingham,  Ala.,  Auniston,  Ala., 
Selma,  xMa.,  are  unreasonable  and  unjust,  and  in  violation 

the  provisions  of  the  act  to  regulate  commerce : 

II  \%  ordered  and  adjudged  that  th*^  ahove-nairked  dp  fend  ants,  engaged 
or  pilticipaHng  in  the  transportation  of  fr*'igJit  articles  eJiumerated  in  the 
Smithirru  Railway  &  Steamship  AssfH^iatiim  classi ligation  a*  artieks  of  the 
fintt  avcoudf  third,  fourth,  fifth,  or  sixth  clasB,  do  from  and  after  the  tenth 

'  ♦*Tbe  Maximttm  Frei^dit  Hate**  case.  Decided  by  the  Supreme  Court  of 
Um»  riyteil  KtAti^,  May  24,  18U7.  107  U,  S.  470.  The  historical  isettiiig  and 
ItnpoctAiicr!  of  Ihiit  diiciaiou  will  be  found  lu  Hipluy's  Ratlruads :  Kates,  and 
Hi^tdaUoij,  p.  469. 
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day  of  July,  1891,  wholly  cease  and  desist  and  thenceforth  abstain  from 
charging,  d(».manding,  collecting,  or  receiving  any  greater  aggregate  rate  or 
compensation  per  hundred  pounds  for  the  transportation  of  freight  in  any 
such  class  from  Cincinnati,  or  from  Chicago,  to  Knoxville,  Tenn.,  Chatta- 
nooga, Tenn.,  Rome,  Ga.,  Atlanta,  Ga.,  Meridian,  Miss.,  Birmingham,  Ala., 
Anniston,  Ala.,  or  Selma,  Ala.,  than  is  below  8i)ecified  in  cents  per  hundred 
pounds  under  said  numbered  classes,  respectively,  and  set  opposite  to  said 
points  of  destination  ;  that  is  to  say : 

On  Shipments  of  Freight  from  Cincinnati 


To 

Class  1 

Rates  per 

100  Lns. 

Class  2 

Rates  per 

100  Lbs. 

Class  3 

Rates  per 

100  Lbs. 

Class  4 

Rates  per 

100  Lbs. 

Class  5 

Rates  per 

100  Lbs. 

Class  6 

Rates  per 

100  Lbs. 

KnoxviUe     .     . 

CenU 
63 

Ccnu 
45 

Cents 
37 

Ccnu 
27 

Cents 
22 

Cents 
20 

Chattanooga    . 
Rome      .     .     . 

fiO 
75 

54 
64 

40 
54 

30 
44 

24 
34 

22 
24 

Atlanta  .     .     . 

86 

73 

60 

45 

35 

27 

Meridian      .     . 

114 

98 

80 

62 

49 

88 

Birmingham 
Anniston     .     . 

87 
86 

74 
73 

60 
60 

46 
45 

36 
35 

28 
27 

Selma     .     .     . 

108 

92 

78 

60 

48 

36 

On  Shipments  of  Freight  from  Chicago 


Knoxville     .     . 

93 

79 

62 

44 

37 

32 

Chattanooga    . 

100 

88 

65 

47 

39 

34 

Rome      .     .     . 

114 

97 

79 

61 

49 

38 

Atlanta  .     .     . 

127 

107 

85 

62 

50 

39 

Meridian      .     . 

114 

98 

82 

60 

47 

38 

Birmingham 

111 

95 

72 

52 

44 

34 

Anniston     .     . 

126 

107 

85 

62 

50 

39 

Selma     .     .     . 

128 

112 

89 

66 

53 

38 

And  said  defendants,  and  each  of  them,  are  also  hereby  notified  and 
required  to  further  readjust  their  tariffs  of  rates  and  charges  so  that  from 
and  after  said  10th  day  of  July,  1894,  rates  for  the  transportation  of  freight 
articles  from  Cincinnati  and  Chicago  to  southern  points  other  than  those 
hereinabove  specified  shall  be  in  due  and  proper  relation  to  rates  put  into 
effect  by  said  defendants  in  compliance  with  the  provisions  of  this  order. 


The  railroad  companies  having  failed  to  comply  with  the  order, 
the  Interstate  Commerce  Commission  instituted  this  suit  in  the 
circuit  court  of  the  United  States  for  the  southern  district  of 
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Ohio  to  compel  obedience  thereto.  The  coort,  upon  a  hearing, 
entered  a  decree  dismissing  the  bill  (76  Fed,  183),  from  which 
decree  an  api^eal  was  taken  to  the  court  of  appeaLs^  and  that 
courts  reciting  the  order,  submits  to  us  the  following  question; 
**Had  the  Interstite  Commerce  Commission  jurisdictional  power 
to  make  the  order  hereinbefore  set  forth ;  all  proceedings  pre- 
ceding said  order  being  due  and  regular,  so  far  as  procedure  is 
concerned?  *' 

Mr*  Justice  Brewer,  after  stating  the  facts  in  the  foregoing 
language,  delivered  the  opinion  of  tlie  court. 

In  view  of  its  importance,  and  the  full  arguments  that  have 
been  presented,  we  have  deemed  it  our  duty  to  reexamine  the 
question  in  its  entirety,  and  to  determine  what  powers  Congress 
has  given  to  this  Commission  in  respect  to  the  matter  of  rates. 
The  importance  of  the  question  cannot  be  overestimated.  Bil- 
lions of  dollars  are  invested  in  railroad  properties.  Millions  of 
passengers,  as  well  as  millions  of  tons  rvf  freight,  are  moved  each 
year  by  the  railroad  companies,  and  this  tninsportation  is  carried 
on  by  a  multitude  of  cor[iorations  working  iji  different  parts  of 
tlie  country*  and  subjected  to  varying  and  diverse  conditions. 

Before  the  passage  of  the  act  it  was  generally  believed  that 
there  were  great  abuses  in  railroad  niMiiitgenient  and  niilroad 
transportation,  and  the  gruve  question  which  Congress  had  to 
consider  was  how  those  abuses  should  be  corrected,  and  wdiat 
control  should  be  taken  of  the  business  of  such  corporations* 
The  present  itiquiiy  is  limited  to  the  question  as  to  what  it 
determined  should  be  done  with  reference  to  the  matter  of  rates. 
There  were  three  obvious  and  dissimilar  courses  open  for  con- 
sideration* Congress  might  itself  prescribe  the  rates,  or  it  might 
commit  to  some  sulxu'dinate  tribunal  this  duty,  or  it  might  leave 
with  the  companies  the  right  to  fix  rates,  subject  to  regulations 
and  restrictions,  as  well  tis  to  that  rule  which  is  as  old  as  the 
existence  of  common  carriers,  to  wit,  that  rates  must  be  reason- 
able. There  is  nothing  in  the  act  fixing  rates.  Congress  did  not 
attempt  to  exercise  that  power,  and^  if  we  examine  the  legisla- 
tive and  public  history  of  the  day,  it  is  apparent  that  there  was 
no  serious  thought  of  doing  so* 
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The  question  debated  is  whether  it  vested  in  the  Commission 
the  power  and  the  duty  to  fix  rates,  and  the  fact  that  this  is  a 
debatable  question,  and  has  been  most  strenuously  and  earnestly 
debated,  is  very  persuasive  that  it  did  not.  The  grant  of  such  a 
power  is  never  to  be  implied.  The  power  itself  is  so  vast  and 
comprehensive,  so  largely  affecting  the  rights  of  carrier  and 
shipper,  as  well  as  indirectly  all  commercial  transactions,  the 
language  by  which  the  power  is  given  had  been  so  often  used, 
and  was  so  familiar  to  the  legislative  mind,  and  is  capable  of 
such  definite  and  exact  statement,  that  no  just  rule  of  construc- 
tion would  tolerate  a  grant  of  such  power  by  mere  implication. 
Administrative  control  over  railroads  through  boards  or  com- 
missions was  no  new  thing.  It  had  been  resorted  to  in  Eng- 
land and  in  many  of  the  states  of  this  Union.  In  England, 
while  control  had  been  given  in  respect  to  discrimination 
and  undue  preferences,  no  power  had  been  given  to  prescribe 
a  tariff  of  rates.  In  this  country  the  practice  has  been  vary- 
ing. Notice  the  provisions  in  the  legislation  of  different  states. 
We  quote  the  exact  language,  following  some  of  the  quotar 
tions  with  citations  of  cases  in  which  the  statute  has  been 
construed  :     [Abridged.  —  Ed.] 

Alabama.  Code  1886,  p.  295,  §  1130  :  "  Exercise  a  watchful  and  careful 
supervision  over  all  tariffs  and  their  operations,  and  revise  the  same,  from 
time  to  time,  as  justice  to  the  public  and  the  railroads  may  require,  and 
increase  or  reduce  any  of  the  rates,  as  experience  and  business  operatioiiB 
may  show  to  be  just." 

California.  In  the  constitution  going  into  effect  January  1, 1880  (article 
12,  §  22)  :  "  Said  commissioners  shall  have  the  power,  and  it  shall  be  their 
duty,  to  establish  rates  of  charges  for  the  transportation  of  passengers  and 
freight  by  railroad  or  other  transportation  companies,  and  publish  the  same 
from  time  to  time,  with  such  changes  as  they  may  make." 

Georgia.  Code  1882,  p.  159,  §  719  :  <<  Make  reasonable  and  just  rates  of 
freight  and  passenger  tariffs,  to  be  observed  by  all  railroad  companies  doing 
business  in  this  state  on  the  railroads  thereof."  Railroad  v.  Smith,  70  Ga, 
694. 

Illinois.  St.  1878  (Underwood's  Ed.)  p.  114,  §  93  :  «  To  make,  for  each 
of  the  railroad  corporations  doing  business  in  this  state,  as  soon  as  prac- 
ticable, a  schedule  of  reasonable  maximum  rates  of  charges  for  the  trans- 
portation of  passengers  and  freights  on  cars  on  each  of  said  railroads." 
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Mtnneeota.  Laws  1B87,  c.  10,  p.  55:  ^*  Id  ease  the  c-ninnii«^Bion  shall  nt 
any  time  find  that  any  part  of  the  tariffs  of  rates^  fares,  elnirges  or  elussifi- 
c»tiori«  so  filed  and  published  as  hereijilwfore  provided,  are  in  fniy  resj^ect 
une4]iial  i>r  unreasonable^  it  shall  have  tk*"  pov^^e^,  and  |s  htrreby  authorized 
and  directed  to  compel  any  common  carrier  to  chanp^B  the  sufne  and  udopt 
such  ratt?,  fare^  charge  or  claBsitication  as  said  conunif^siou  shall  declare  to 
lie  equal  and  reasonable."  State  v.  Chictigv,  *S^  P.,  M.  if  O.  Rtf.  Co.^  1(*  Minn. 
267.  41  N.  W.  1047. 

New  HanipBhire.  Laws  1883,  p.  70,  S  4  :  **  Fix  tables  of  maximum  charges 
transportation  of  passengers  and  freiglit  uf>on  the  several  railroads 
tig  within  this  state,  and  shall  efiatige  the  aame  iVom  time  t^j  time, 

in  the  jndgraent  of  said  hoard  tlie  iniblic  good  may  require;  and  stiid 
rates  *baU  be  binding  upon  the  respective  railroads,'*  Merrill  v.  llailruad  Co., 
63  N.  H.  259. 

On  the  other  hand,  in  — 

Kansas.    Lau»  188ti,  p.  18(1,  §  11,  reads  : 

Ko  railroad  company  shall  ctiarge^  demand  or  receive  from  any  person, 
company  or  corj^oration,  an  unreasonable  price  for  tlie  transportation  of 
persons  or  property,  or  for  the  liauling  or  storing  of  freigiit,  or  fur  the  use 
of  its  cars,  or  for  any  privilege  or  service  afforded  by  it  in  the  tj-ansnetioii 
of  tto  bosiness  as  a  railroad  company.  And  ujion  complaint  in  writing, 
m&de  to  the  board  of  railroad  commis^ionena^  that  an  unreasonable  price 
haabeen  charged,  such  board  nhall  investigate  trnid  complaint,  and  if  saatained 
ahall  make  a  certificate  undi-r  tlieir  seal,  setting  forth  what  iw  a  reasonable 
ch&rge  for  the  service  rendered,  which  shall  be  prima  J'aete  evidence  of  the 
tDAtteiv  thereiti  stated. 

Section  18  authorized  an  inquiry  upon  the  application  of 
parties  named  in  reference  to  freight  tariffs,  and  an  adjudiimtion 
upon  such  inquiry  as  to  the  reasonable  charge  for  such  freights ; 
section  14  required  a  notice  of  the  determination  to  be  given  to 
the  railroad  company,  and  a  communication  of  a  failure  to  com- 
ply with  such  determination  in  a  report  to  the  governor;  and 
section  19  reads  : 

An  J  tftilroad  company  which  s^hall  liolate  any  of  the  proviuions  of  this 
Acl  shall  forfeit  for  every  such  offense,  to  the  person,  company,  or  corpora- 
tion aggrieved  thereby,  three  times  the  actual  damagt^s  sustained  by  the 

d  f»nrty  aggrieved,  together  with  the  costi*  of  suit,  and  a  reasonable 
rnoy's  fee»  to  be  fixed  by  the  court ;  and  if  an  appeal  be  taken  from  the 
jtidgtnetit,  or  any  pH-rt  thereof,  it  shall  be  the  duty  of  the  af^f mediate  court  to 
tuelade  in  the  judgment  an  additional  reasonable  attorney's  fee  for  services 
in  sppellate  court  or  courts. 
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The  effect  of  these  provisions  was  to  make  the  determination 
of  the  commission  prima  facie  evidence  of  what  were  reasonable 
rates,  and  to  subject  the  raibx>ad  company  failing  to  respect  such 
determination  or*  to  prove  error  therein  to  the  laige  penalties 
prescribed  in  section  19. 

Kentucky.  The  act  of  April  6,  1882,  §  1  (Gen.  St.  p.  1021),  proTided 
that  ''  if  any  railroad  corporation  shall  wilfully  charge,  collect  or  receive  more 
than  a  juHt  and  reasonable  rate  of  toll  or  compensation  for  the  transportation 
of  paHWfngers  or  freight  in  this  state  ...  it  shall  be  guilty  of  extortion," 
etc.  Further  sections  created  a  commission,  and  by  section  19  the  commis- 
sioners were  authorized  to  hear  aud  determine  complaints  under  the  first 
anrl  wcoiuX  sections  of  this  act,  and  upon  such  complaint  and  hearing  file 
thfiir  award  with  the  clerk  of  the  circuit  court,  which  might  be  traversed 
by  any  party  dissatisfied,  and  the  controversy  thereafter  submitted  to  the 
court  for  consideration  and  judgment. 

Massachusetts.  Pub.  St.  1882,  p.  603,  §  14  :  "  The  board  shall  have  the 
genf^ral  HUfierv'ision  of  all  the  railroads  and  railways,  and  shall  examine  the 
same."  Hy  section  15,  if  it  finds  that  any  corporation  has  violated  the  pro- 
vinioiiH  of  the  act,  or  any  law  of  the  commonwealth,  it  shall  give  notice 
therfMif  in  writing,  and  if  the  violation  shall  continue  after  such  notice  shall 
presiMit  the  facts  to  the  Attorney-General,  who  shall  take  such  proceedings 
thereon  as  he  may  deem  expedient.  By  section  193  special  authority  is 
given  to  the  board  to  revise  the  tariffs  and  fix  rates  for  the  transportation 
<^f  milk.    See  Little  field  v.  Railroad  Co,,  158  Mass.  1,  32  N.E.  859. 

The  legislation  of  other  states  is  referred  to  in  the  Fourth 
Annual  Report  of  the  Interstate  Commerce  Commission,  Append. 
K.,  [).  243  et  seq.  It  is  true  that  some  of  these  statutes  were 
passed  after  the  Interstate  Commerce  Act,  but  most  were  before, 
and  they  all  show  what  pliraseology  has  been  deemed  necessaiy 
whenever  the  intent  has  been  to  give  to  the  Commissioners  the 
legislative  power  of  fixing  rates. 

It  is  one  thing  to  inquire  whether  the  rates  which  have  been 
charged  and  collected  are  reasonable,  —  that  is  a  judicial  act ; 
but  an  entirely  different  thing  to  prescribe  rates  which  shall  be 
charged  in  the  future,  —  that  is  a  legislative  act.  Chicago^ 
M  r)^  St,  1\  Ry.  Oo.  V.  Minnesota,  134  U.  S.  418,  458,  10  Sup. 
Ct.  4G2,  702,  etc. 

It  will  be  perceived  that  in  this  case  the  Interstate  Commerce 
Commission  assumed  the  right  to  prescribe  rates  which  should 
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control  in  the  future,  and  tlieir  application  to  the  court  was 
for  a  mandamus  to  compel  the  coiiip;inies  to  comply  with  their 
decision ;  that  is,  to  abide  by  their  legLslative  determination  as 
to  the  maximum  rates  to  be  obtierved  in  the  future*  Now,  no- 
where iu  tbe  Interstate  Commerce  Act  do  we  find  words  similar 
to  those  in  the  statute  referred  to,  giving  to  the  Commission 
power  to  **  increase  or  reduce  an)^  of  the  rates  " ;  *^  to  establish 
rates  of  charges  '';  "  to  make  and  fix  reasonable  and  just  rates  of 
freight  and  passenger  tariffs  " ;  **  to  make  a  schedule  of  reasonable 
maximum  rates  of  charges'* ;  "  to  fix  tables  of  maximuu)  charges'' ; 
to  compel  the  carrier  **  to  ado[>t  such  rate,  charge  or  classification 
as  said  Commissioners  sbull  declare  to  be  equitable  and  reason- 
able.'' The  power,  therefore,  is  not  expressly  given.  Wlienee 
then  is  it  deduced?  In  the  fiivt  section  it  is  provided  that  *' all 
charges  .  .  -  shall  be  reasonable  and  just ;  and  eveiy  unjust 
and  unreasonable  charge  for  such  service  is  prohibited  and 
declared  to  be  unlawful.'*  Then  follow  sections  prohibiting  dis- 
crimination, undue  preferences,  higher  charges  for  a  short  than 
for  a  long  haub  and  pooling,  and  also  making  {>rovision  for  the 
preparation  by  the  companies  of  schedules  of  rates,  aiid  requir- 
ing their  publication.  Section  11  creates  the  Interstate  Commerce 
Commission.  Section  12,  as  amended  Mart-h  2,  1889  (25  Stjit. 
858),  gives  it  authority  to  inquire  into  the  msLnagement  of  the 
business  of  all  common  carriers,  to  demand  full  and  complete 
information  from  them,  and  adds,  '•-and  the  Conunission  is  hereby 
authorized  to  execute  and  enforce  the  provisions  of  this  act/' 
And  the  argument  is  that,  in  enforcing  and  executing  the  pro- 
irisions  of  the  aet^  it  is  to  execute  and  enforce  the  iiuv  as  stated 
in  the  first  section,  which  is  that  all  charges  shall  be  reasonable 
and  just,  and  that  every  unjust  and  unreasonable  charge  is  pro 
bibited  ;  that  it  cannot  enforce  this  mandate  of  the  law  without 
a  determination  of  what  are  reasonable  and  just  charges,  and,  as 
no  other  tribunal  is  created  for  such  determination,  tlierefore  it 
muBt  be  implied  that  it  isautliorized  ttj  make  the  determination, 
and,  having  made  it,  apply  to  the  courts  for  a  mandamus  to 
comjiel  the  enforcement  of  such  determination*  In  other  words, 
that  though  Congress  has  not,  in  terms,  given  the  Commission 
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the  power  to  determine  what  are  just  and  reasonable  rates  for 
the  future,  yet,  as  no  other  tribunal  has  been  provided,  it  must 
have  intended  that  the  Commission  should  exercise  the  power. 
We  do  not  think  this  argument  can  be  sustained.  If  there  were 
nothing  else  in  the  act  than  the  first  section,  commanding  rea- 
sonable rates,  and  the  twelfth,  empowering  the  Commission  to 
execute  and  enforce  the  provisions  of  the  act,  we  should  be  of 
the  opinion  that  Congress  did  not  intend  to  give  to  the  Commis- 
sion the  power  to  prescribe  any  tariff,  and  determine  what  for 
the  future  should  be  reasonable  and  just  rates.  The  power  given 
is  the  power  to  execute  and  enforce,  not  to  legislate.  The  power 
given  is  partly  judicial,  partly  executive  and  administrative,  but 
not  legislative.  Pertinent  in  this  respect  are  these  observations 
of  counsel  for  the  appellees  : 

Article  2,  §  3,  of  the  Constitution  of  the  United  States,  ordains  that  the 
President  "  shall  take  care  that  the  laws  be  faithfully  executed."  The  act 
to  regulate  commerce  is  one  of  those  laws.  But  it  will  not  be  argued  that 
the  president,  by  implication,  possesses  the  power  to  make  rates  for  carriers 
engaged  in  interstate  commerce.     .     .     . 

The  first  section  simi)ly  enacted  the  common-law  requirement  that  all 
charges  shall  be  reasonable  and  just.  For  more  than  a  hundred  years  it 
has  been  the  affirmative  duty  of  the  courts  "  to  execute  and  enforce  "  the 
common-law  requirement  that  "  all  charges  shall  be  reasonable  and  just," 
and  yet  it  has  never  been  claimed  that  the  courts,  by  implication,  possessed 
the  power  to  make  rates  for  carriers. 

But  the  power  of  fixing  rates  under  the  Interstate  Commerce 
Act  is  not  to  be  determined  by  any  mere  considerations  of  omis- 
sion or  implication.  The  act  contemplates  the  fixing  of  rates, 
and  recognizes  the  authority  in  which  the  power  exists.  Sec- 
tion 6  provides,  etc.     . 

Finally,  the  section  provides  that,  if  a.ny  common  carrier 
fails  or  neglects  or  refuses  to  file  or  publish  its  schedules  as 
provided  in  the  section,  it  may  be  subject  to  a  writ  of  man- 
damus issued  in  the  name  of  the  people  of  the  United  States  at 
the  relation  of  the  Commission.  Now,  but  for  this  act  it  would 
be  unquestioned  that  the  carrier  had  the  right  to  prescribe  its 
tariff  of  rates  and  charges,  subject  to  the  limitation  that  such 
rates  and  charges  should  be  reasonable.  This  section  6  recog- 
nizes that  right,  and  provides  for  its  continuance.     It  speaks 
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of  dcHedtiles  showing  rates  and  fares  and  charges  which  the 
common  carrier  **  has  estiiblished  and  which  are  in  force/'  It 
does  not  say  that  the  schedules  thus  prepared,  and  which  are  to 
be  submitted  to  the  Commission,  aie  subject,  in  any  way,  to  the 
latter's  approval.  Filing  with  the  Commission  and  publication 
by  posting  in  the  various  stations  are  all  that  is  requiretl,  and 
are  the  only  limitations  placed  on  the  carrier  in  respect  to  the 
fixing  of  its  tariff.  Not  only  is  it  thus  plainly  stated  that  the 
rates  are  those  which  the  earner  shall  establisli,  but  the  prohibi- 
tions upon  change  are  limited  in  the  case  of  an  advance  by  10 
day 8^  public  notice,  and  on  reduction  by  3  days.  Nothing  is 
said  about  the  concurrence  or  approval  of  the  Commission,  but 
they  are  to  be  made  at  the  will  of  the  carrier.  Not  only  are 
there  these  provisions  in  reference  to  the  tariff  upon  its  own 
line;  but,  further/when  two  carriei-s  shall  unite  in  a  joint  tariff 
(lUld  such  union  is  nowhere  made  obligatory,  byt  is  simjily 
permissive),  the  requirement  is  only  that  such  joint  tariff  shall 
be  filed  with  the  Conimission,  and  nothing  but  the  kind  and 
extent  of  publication  thereof  is  left  to  the  discretion  of  the 
Commission* 

It  will  be  perceived  that  the  section  contemplates  a  change  in 
rates,  either  by  increase  or  reduction,  and  provides  the  condition 
therefor  :  but  of  what  significance  is  the  grant  of  this  privilege 
to  the  carrier,  if  the  future  rate  has  been  prescribed  hy  an  order 
of  the  Commission,  and  compliance  with  that  order  enforced  by 
jment  of  the  court  in  mandamus?  The  very  idea  of  an 
'  prescribing  rates  for  the  future,  and  a  judgment  of  the 
court  directing  compliance  witli  that  order,  is  one  of  perma- 
nence. Could  anything  Im  more  absurd  than  to  ask  a  judgment 
of  the  court  in  mandamus  proceedings  that  the  defendant  com- 
ply with  a  certain  order,  unless  it  elects  not  to  do  so?  The 
(act  that  the  carrier  is  given  the  pow  er  to  establish  in  the  first 
instance,  and  the  right  to  change,  and  the  conditions  of  such  ' 
change  specified,  is  irresistible  evidence  that  this  action  on  the 
part  of  the  earner  is  not  suboi*dinate  to,  and  dependent  upon 
ihe  judgment  of,  the  Commission. 

We  have  therefore  these  considerations    presented:    First. 
The  {K>wer  to  presenile  a  tariff  of  rates  for  carriage  by  a  common 
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carrier  is  a  legislative,  and  not  an  administrative  or  judiciaU 
function,  iiiid,  having  respect  to  the  large  amount  of  property 
invested  in  railroads,  the  various  companies  engaged  therein, 
the  thousands  of  miles  of  road,  and  the  millions  of  tons  of 
freight  carried,  the  varying  and  diverse  conditions  attaching  to 
80ch  carriage,  is  a  power  of  supreme  delicacy  and  importance. 
Second*  That  Congress  has  transferred  such  a  jjower  to  any  ad- 
ministrative body  is  not  to  he  presumed  or  implied  from  any 
doubtful  and  uncertain  language.  The  words  and  phrases  effi- 
cacious to  make  such  a  delegation  of  power  are  well  undei^stood, 
and  have  been  frequently  used,  and,  if  Congress  had  intended  to 
grant  such  a  power  to  tlie  Interstate  Commerce  Commission,  it 
cannot  be  doul>ted  that  it  would  have  used  language  open  to  no 
njisconstruction,  but  clear  and  direct.  Tliird.  Incorporating  into 
a  statute  the  common-law  obligation  resting  upon  the  carrier  to 
make  all  its  charges  reasonable  and  just,  and  directing  the  Com- 
mission to  execute  and  enforce  tlie  provisions  of  tiie  act,  does 
not  by  implication  carry  to  the  Commission,  or  invest  it  with  the 
power  to  exercise,  the  legislative  function  of  prescribing  v^tes 
which  shall  control  in  the  future.  Fourth.  Beyond  the  infer- 
ence which  irresistibly  follows  from  the  omission  to  grant  in 
express  terms  to  the  Connnission  this  power  of  fixing  mtes  is 
the  clear  language  of  section  6,  recognizing  the  right  of  the 
carrier  to  establish  rates,  U}  increase  or  reduce  them,  and  pre- 
scribing the  conditions  upon  which  such  increase  or  reduction 
may  he  made,  and  requiring,  as  the  oidy  conditions  of  its  action 
—  First,  pubUcation  ;  and,  second,  the  filing  of  the  tariff  wnth 
the  Commission.  The  grant  to  the  Commission  of  the  power  to 
prescribe  the  form  of  the  schedules,  and  to  direct  the  place  and 
manner  of  publication  of  joint  rates,  thus  specifying  the  scope 
and  limit  of  its  functions  in  this  respect,  strengthens  the  con- 
clusion that  the  power  to  pre^scribe  rates  or  fix  any  tariff  for  the 
^  future  is  not  amoijg  the  [>owers  granted  to  the  Commission* 

These  considerations  convince  us  that  under  the  Interstate 
Commerce  Act  the  Commission  has  no  power  to  prescribe  the 
tariff  of  rates  which  shall  control  in  the  future,  and  therefore 
cannot  invoke  a  judgment  in  mandamus  from  the  courts  to 
enforce  any  such  tariff  by  it  prescribed. 
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But  has  the  Commission  no  functionB  to  perform  in  respect 
to  the  matter  of  i*ates,  no  power  to  make  any  inquiry  in  respect 
thereto?  Unquestionably  it  has,  and  most  impoTtant  duties  in 
respect  to  this  matter.  It  is  charged  with  the  general  duty  of 
inquiring  aa  to  the  management  o£  the  business  of  railroad 
companies,  and  to  keep  itself  infornjed  as  to  the  manner  in 
which  the  same  is  conducted,  and  has  the  right  to  compel  com- 
plete and  full  information  as  to  the  manner  in  which  such 
carriers  are  transacting  their  business.  And^  with  this  knowl- 
edge, it  is  charged  with  the  duty  of  seeing  that  there  is  no 
violation  of  the  long  and  short  haul  clause ;  that  there  is  no 
discrimination  between  individual  shippers,  and  that  nothing  is 
done*  by  rebate  or  any  other  device,  to  give  preference  to  one  as 
against  another;  that  no  undue  preferences  are  given  to  one 
place  or  places  or  individual  or  class  of  individuals,  but  that  in 
all  things  that  equality  of  right,  wliich  is  the  great  purpose  of 
the  Interstate  Commerce  Act,  shall  be  secured  to  all  shippers. 
It  must  also  see  that  that  publicity  which  is  required  by  section 
B  is  observed  by  the  railroad  conq)anies*  Holding  the  railroad 
companies  to  strict  compliance  \\ith  all  these  statutoiy  pro- 
visions, and  enforcing  obedience  to  all  these  provisions,  tends, 

observed  by  Commissioner  Cooley  in  Re  Vhieago^  $SL  P.  ^ 
a  Ry.  Co.,  2  Intei'st.  Commerce  Com.  R.  231,  201,  to  both 
lOMonableness  and  equality  of  rate,  as  contemplated  by  the 
Interstate  Commerce  Act,  *  *  *  * 

Our  conclusion,  then,  is  that  Congress  has  not  conferred 
apon  the  Commission  the  legislative  power  of  prescribing  rates, 
either  maximum  or  minimum  or  absolute.  As  it  did  not  give 
the  express  power  to  the  Commission,  it  did  not  intend  to  secure 
the  same  result  indirectly  by  empowering  that  tribunal  to  de- 
termine what  in  reference  to  the  past  was  reasonable  and  just, 
whether  as  maximum,  minimum,  or  absolute,  and  then  enable  it 
to  obtain  from  the  courts  a  peremptory  order  that  in  the  future 
the  railroad  companies  should  follow  the  rates  thus  determined 
to  ha%^e  been  in  the  past  reasonable  and  just. 

The  qnestion  certified  must  be  answered  in  the  negative,  and 
it  is  so  ordered. 

Mr.  Justice  Harlan  dissented. 
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Receivers'  and  Shippers'  Association  of  Cincinnati 
V.  Interstate  Commerce  Commission,  etc.^ 

Carland,  Judge  : 

In  tills  opinion,  for  the  sake  of  brevity,  the  Cincinnati,  New 
Orleans  &  Texas  Pacific  Railway  Co.  will  be  abbreviated  C,  N.  0. 
&  T.  P. ;  The  Interstate  Commerce  Commission  will  be  abbre- 
viated Commission;  the  Louisville  &  Nashville  Railway  Co. 
will  be  abbreviated  L.  &  N. ;  and  the  Nashville,  Chattanooga  & 
St.  LouLs  Railway  Co.  will  be  abbreviated  N.,  C.  &  St.  L. 

Petitioners  are  firms,  partnerships,  and  corporations  engaged 
in  various  kinds  of  mercantile,  commercial,  industrial,  and  man- 
ufacturing pursuits  in  Hamilton  County,  Ohio,  and  manufacture 
and  produce  goods,  wares,  and  merchandise,  and  sell  annually 
large  quantities  thereof  of  great  value,  alleged  in  the  bill  to 
be  several  hundred  thousand  dollars,  to  purchasers  located  at 
Chattanooga,  Tenn.,  which  said  goods,  wares,  and  merchan- 
dise are  enumerated  in  the  freight  tariffs  and  classifications 
governing  the  same  of  the  respondent,  C,  N.  O.  &  T..  P.  Said 
petitioners  have  invested  in  building  up  and  maintaining  their 
respective  lines  of  business  an  amount  exceeding  the  sum  of 
$25,000,000. 

The  C,  N.  O.  &  T.  P.  is  a  corporation  duly  organized  under 
the  laws  of  the  State  of  Ohio  and  is  a  common  carrier  engaged 
in  the  transportation  of  goods,  wares,  and  merchandise  by  rail- 
road from  the  city  of  Cincinnati,  Ohio,  to  the  city  of  Chattanooga, 
Tenn.,  the  northern  terminus  of  said  C,  N.  O.  &  T.  P.  being  at 
Cincinnati  and  the  southern  at  Chattanooga. 

On  the  14th  day  of  July,  1910,  petitioners  filed  their  bill  of 
complaint  in  the  Circuit  Court  of  the  LTnited  States  for  the 
Southern  District  of  Ohio,  Western  Division,  for  the  purpose  of 
obtaining  a  judgment  of  that  court  setting  aside  and  annulling 

1  Tnited  States  Commerce  Court ;  decided  July  20, 1911.  For  the  fdgniflcanoe 
of  this  decision,  consult  Ripley,  Railroads:  Rates  and  Regulatioo,  p,  688. 
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^  order  of  the  Commission  dated  February  17,  1910,  but  in 
'^^'t  rendered  May  24, 1910,  and  which  order  is  in  the  following 
language : 

This  case  being  at  issue  upon  complaint  and  answers  on  file,  and  having 
**^iiduly  heard  and  submitted  by  the  parties,  and  full  investigation  of  the 
"^^ttersand  things  involved  having  been  had,  and  the  Commission  having 
''*^  the  date  hereof  made  and  filed  a  rei>ort  containing  its  findings  of  fact 
*'*<^l  conclusions  thereon,  which  said  refMirt  is  hereby  referred  to  and  made 
*  l*art  hereof,  and  having  found  that  the  present  rates  of  defendant  the 
*Uciunati,  New  Orleans  &  Texas  Pacific  Railway  Co.  (lessee  of  the  Ciu- 
^^^nati  Southern  Railway)  for  the  transportation  of  articles  in  the  num- 
^^^ef^  classes-  of  the  Southern  Classification  from  Cincinnati,  Ohio,  to 
^  hattanooga,  Tenn.,  are,  to  the  extent  that  said  rates  exceed  the  rates 
^^med  in  paragraph  3  hereof,  unjust  and  unreasonable. 

2.  It  is  ordered.  That  said  defendant  be,  and  it  is  hereby,  notified  and 
^iuired  to  cease  and  desist,  on  or  before  the  l.")th  day  of  July,  1010,  and 
W  a  jieriod  of  not  less  than  two  years  thereafter  abstain,  from  exacting 
Jts  present  rates  for  the  trans|X)rtation  of  articles  in  the  numbered  classes 
of  the  kSouthern  Classification  from  Cincinnati,  Ohio,  to  Chattanooga, 
Tenn. 

3.  It  is  further  ordered.  That  said  defendant  be,  and  it  is  hereby,  noti- 
fied and  required  to  establish,  on  or  before  the  loth  day  of  July,  1910,  and 
maintain  in  force  thereafter  during  a  i)eriod  of  not  less  than  two  years, 
rates  for  the  transportation  of  articles  in  the  numbered  (^lasses  of  the  South- 
ern Classification  from  Cincinnati,  Ohio,  to  Chattanooga,  Tenn.,  which 
shall  not  exceed  the  following,  in  cents  ]>er  100  pounds,  to  wit : 


Class 1 

2 

3 

4 
44 

5 
38 

6 

Rate 1     70 

(;o 

r>3 

20 

The  C,  N.  O.  &  T.  P.  and  the  ConnnLssion  filed  denuirrers 
to  the  bill.  Subsequently  the  case  was  transferred  to  this  court 
under  the  provisions  of  section  6  of  the  act  to  create  a  Commerce 
Court  and  to  amend  the  act  entitled  "An  lut  to  regulate  com- 
merce," and  the  cause  has  now  been  submitted  for  decision  upon 
the  bill  and  demurrers. 

The  bill  of  complaint  is  quite  voluminous,  consisting,  exclusive 
of  exhibits,  of  66  printed  pages.  The  material  allegations,  how- 
ever, which  in  our  judgment  are  necessary  to  be  considered  in 
Older  to  dispose  of  the  case  may  be  stated  briefly  as  follows : 
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In  1894  the  Cominission  decided  the  cases  of  Cincinnati  Freight 
Bureau  v.  (7.,  JV.  0.  tf  T.  P.,  and  Chicago  Freight  Bureau  v.  L. 
^  iV.,  et  al  (6  I.  C.  C.  Rep.,  195).i  These  proceedings  had  been 
instituted  by  the  commercial  interests  of  Cincinnati  and  Chicago 
for  the  purpose  of  correcting  an  alleged  discrimination  in  rates 
upon  the  numbered  classes  from  points  of  origin  in  the  Central 
West  as  compared  with  rates  from  points  of  origin  in  the  East, 
to  southern  territory.  The  complaint  of  the  Chicago  Freight 
Bureau  alleged  that  the  rates  for  the  transportation  of  freight 
from  western  to  southern  points  upon  the  numbered  classes  from 
Cincinnati  and  other  Ohio  river  crossings  to  southern  points  of 
destination  were  excessive,  and  that  the  rates  from  Chicago  were 
even  more  excessive.  Under  this  allegation  the  Commission  held 
that  it  might  inquire  into  the  inherent  reasonableness  of  these 
rates,  and  proceeded  to  dispose  of  the  case  upon  that  ground. 
The  Commission  held  that  the  rates  from  Cincinnati  were  too 
high  and  should  be  materially  reduced.  The  following  are  the 
rates  then  in  effect  from  Cincinnati  to  Chattanooga  and  thase 
ordered  by  the  Commission,  showing  the  reductions  made : 


Classes       

1 

2 

3 

4 

6 

6 

Rates  in  effect 

Reduced  rat^s 

Reductions 

76 
60 
16 

66 
64 
11 

67 
40 

17 

47 
30 
17 

40 
24 
16 

30 

22 

8 

The  order  of  the  Commission,  made  in  pursuance  of  this  deci- 
sion, was  not  complied  with  by  the  carriers,  and  the  Commission 
thereupon  instituted  proceedmgs  in  the  Circuit  Court  for  the 
Southern  District  of  Ohio  to  enforce  obedience  to  its  require- 
ments. Such  proceedings  were  had  in  that  suit  that  the  Supreme 
Court  of  the  United  States  finally  directed  a  dismissal  of  the  bill 
of  complahit  upon  the  ground  that  the  act  to  regulate  commerce 
as  it  then  stood  conferred  no  authority  upon  the  Commission  to 
establish  a  rate  for  the  future ;  that  this  order  was  in  effect  the 
fixing  of  a  future  rate  and  therefore  without  warrant  of  law,  and 

void.  (Z  a  a  V.  a,  k  o.  c^  t.  p,  167  u.  s.,  479.) 

^  Reprinted  at  head  of  this  chapter. 
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When  the  interstate  comineiLe  law  wa.s  aniemled  in  190(>  by 
giving  to  the  CuinmLssion  power  to  fix  and  establisli  a  rate  for 
the  future,  the  Heeeivera  &  Sluppers  Association  of  Cincinnati 
enmmenced  proceedings  before  tlie  Conuiiission  antl  ajijainst  the 
C,  N.  O.  &  T,  P,  and  the  Southern  Railway  Co.  for  the  pnrpose 
of  obtaining  the  benefit  of  the  bolding  of  the  Commission  in  the 
fonner  case.  As  a  result  of  a  hearing  had  by  the  Commission 
in  the  proceedings  Ia8t  nientionerl,  the  order  comphxiued  of  in 
thin  action  was  made. 

It  is  claimed  by  the  petitioners  that  the  maximum  rate  fixed 
by  said  order  is  much  tor)  high  and  18  extortionate^  so  much  so 
that  the  Commission  in  making  the  order  violated  the  fifth  amend- 
ment to  tlie  Constitution  of  the  United  States ;  whieli  prohilnts 
the  taking  of  private  property  without  due  process  of  law  or 
without  just  compensation.  While  said  order  of  tlie  Conunission 
was  in  full  force  and  unsuspended  in  any  way,  the  C,  N.  O*  & 
T.  P.  put  into  efTe<*t  a  schedule  of  nites  fi»r  the  transportation 
of  freight  l>etw^een  Cincinnati,  Ohio,  and  Chattanooga,  1Vnn.,  in 
Accordance  with  the  maximum  fixed  In-  tlie  Commission,  and  said 
rates  are  still  in  iotce. 

In  the  report  of  the  Commission,  which  is  made  a  part  of  said 
nrtler,  it  is  found  as  follows : 

If  it  u  our  duty  to  take  this  railroad  by  it^fdf  and  to  dt?t-erniinp  tfje  res* 

otijkbleness  of  the»e  rat^s  by  reference  to  cost  of  construction,  cost  of  main- 

teufLnee,  and  profit  upon  the  investment,  we  think  the  complainants  have 

t^tabli«hed  their  case  and  that  theae  rates  ought  fairly  to  be  reduced  by  a.s 

great  an  amount  as  was  formerly  fouad  reasonable  by  this  Commiftsion. 

ThiB  langu^e  of  the  report  refers  to  the  finding  made  hy  thf 
Commii*sion  in  1894,  and  the  reductions  made  then  bv  the  Com- 
mission apj>ear  in  the  table  heretofore  mentioned  in  this  opinion. 

The  bill  in  this  case  also  alleges  that  if  the  «clie(lule  of  rates 
ixed  by  the  Commission  in  1  -SlU  had  been  in  force  or  had  been 
^applied  during  the  years  1903  to  1908,  both  inclusive,  the  yearly 
averse  net  i)rofit  of  the  C,  N.  O.  &  T,  P.  would  have  been 
40.66  per  cent.  It  also  appears  from  the  bill  of  complaint  that 
|i.  .  ..;*.-  ^,f  Cincinnati  o\vii8  the  line  of  railroad  between  the  city 
Jinati,  Ohio,  and  the  city  of  Chattanooga,  Tenm,  which 
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is  commonly  known  as  the  Cincinnati  Southern,  -and  now  and 
during  the  times  mentioned  m  the  bill  operated  by  the  C,  N.  O. 
&  T.  P.  The  road  origmally  cost  the  city  of  Cincmnati  $18,000,- 
000,  and  the  city  subsequently  spent  for  terminal  facilities  f  2,500,- 
000,  making  a  total  cost  of  the  Cincinnati  Southern  to  the  city 
of  Cuicinnati  of  $20,500,000.  The  C,  N.  O.  &  T.  P.  leased  this 
property,  and  is  still  leasing  it,  and  the  basis  of  rental  returned 
to  the  city  of  Cincinnati  prior  to  1906  was  6  percent,  and  5  per 
cent  subsequent  to  that  date.  The  C,  N.  O.  &  T.  P.  owns  its 
own  equipment  and  never  did  have  any  interest  in  the  Cincinnati 
Southern  beyond  the  right  to  use  the  property  under  the  terms 
of  the  leasehold.  The  capital  stock  of  the  C,  N.  O.  &  T.  P.  for 
the  years  1903  to  1908,  both  inclusive,  was  $5,000,000,  divided 
into  13,000,000  of  common  stock  and  $2,000,000  of  preferred 
stock,  and  about  the  year  1908  it  increased  its  capital  stock  by 
adding  $500,000  of  preferred  stock,  making  its  entire  issued 
capital  stock  for  1908  $5,500,000.  The  value  of  the  property 
of  the  C,  N.  O.  &  T.  P.  between  the  years  1903  and  1908,  both 
inclusive,  was  $5,000,000,  and  after  1908  was  $5,500,000,  and 
was  all  the  property  of  the  C,  N.  O.  &  T.  P.  devoted  to  and 
employed  in  the  public  service  and  use  and  for  the  public 
convenience. 

The  C,  N.  O.  &  T.  P.  is  a  single-track  railroad  from  Cincinnati 
to  Chattcaiiooga,  a  distance  of  33G  miles,  without  branches,  and  has 
an  average  gross  earning  per  mile  of  $26,082.66.  The  L.  &  N.  runs 
from  Cincinnati  to  Louisville,  and  from  Louisville  to  Nashville, 
the  distance  from  Cincinnati  to  Louisville  being  114  miles  and 
the  distance  from  Louisville  to  Nashville  being  185.9  miles.  The 
distance  from  Cincinnati  to  Nashville  via  the  L.  &  N.  is  thus  shown 
to  he  299.9  miles.  Na^^hville  is  connected  with  Chattanooga  by 
the  N.,  C.  &  St.  L.,  the  distance  from  Nashville  to  Chattanooga 
being  151  miles,  making  the  distance  from  Cincinnati  to  Chatta- 
nooga, via  the  L.  &  N.  from  Cincinnati  to  Louisville  and  Louis- 
ville to  Nashville,  and  from  Nashville  to  Chattanooga  over  the 
N.,  C.  ifc  St.  L.,  450.9  miles.  The  direct  haul  from  Cincinnati 
to  ('hattanooga  via  the  C,  N.  O.  &  T.  P.  is  thus  114.9  miles 
shorter  than  the  indirect  haul  via  the  L.  &  N.  and  the  N.,  C.  & 
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St,  L*  by  way  of  Louisville  and  Nashville.    The  average  groas 

earnings,  per  mile,  between  CiiR'iMiuiti  and  Chattanooga  via  the 

L.  &  N\  aiid  the  N.,  C.  &  St.  L.  is  $25,59^140. 

In  view  of  the  finding  of  the  Cotnioission  heretofore  mentioned, 
it  necessarily  follows  that  its  order  tnight  to  liave  followed  it^s 
findings,  unless  the  reasons  stated  by  the  Commi^ssiiiii  tor  not 
doing  so  are  valid.  In  tlii«  conn  taction  it  must  be  remembered, 
however,  tliat  the  power  to  estahUsli  reas<»uahh*  and  just  rates  for 
the  futuiti  for  the  transportation  of  freight  by  eonnm>n  earners 
is  vested  by  law  in  the  Commission  and  no  part  thereof  is  veste<l 
in  this  Court,  and  this  Court  may  not  <Ustiirb  tlie  order  eoni- 
plained  of  unless  it  ean  be  cleai^ly  found  that  it  conflicts  wnth  the 
>rovisittns  of  the  fifth  amendment  to  tbe  Constitution  of  the 

^United  States,  providing  the  power  conferred  has  l>een  regularly 
exercised.    The  order  of  the  Connnissioii  itself  does  not  fix  a 

rS<*hedule  of  rates  to  Ix^  put  in  etTeci  hy  the  C,  N.  (h  ^  T.  P., 
but  simply  fixes  a  maxhnum  rate  beyond  which  the  railroad  may 
not  g<x    Tlie  railroad,  however,  upon  the  making  of  this  order 

.estabhsheil   the  scheihile  of  rates  as   Inglk  as  tlie  order  would 

^penmt,,and  tliereft>re  it  may  be  truly  said  that  the  schedule  of 
rateH  put  in  effect  by  the  mil  way  company  is  the  schedule  of  rates 

^made  by  the  Commission  or  at  least  autliorized  by  it.    All  that 

'tills  Court  could  do  if  it  found  the  maxinuim  schedule  fixed  by 
tbe  Commission  violated  tlie  constitutional  rights  of  shippers  over 
tbe  C,  N.  O.  &  T,  P.  would  l>e  to  set  aside  the  order;  but  as  the 
rates  preseribt^d  thereby  luue  ah^eady  gone  into  elTect,  and  im  tliis 
Court  has  no  authority  or  power  to  establish  rates  or  to  order  that 
any  particular  rate  lie  put  in  effect,  it  necessarily  results  that 
thtt  rates  now  in  effect  on  the  C,  N.  U.  &  T.  P.  would  continue 
in  effect  unless  changed  by  the  carrier  or  tlie  Ctnnmission,    The 

kcarrier  could  change  its  rates  if  the  order  was  set  aside  and  even 
ke  them  liigher  than  they  are  now.  The  Commission  could 
ijivestigate  tlie  matter  and  fix  a  new  schetlule  of  rates.  So 
tliat  it  ap{>ears  that  all  the  shi|ipers  w^inld  gain  in  this  litigation 
would  be  the  vacation  of  the  order,  ami  if  the  court  held  that  the 

Lnites  pennitted  were  so  high  as  to  be  violative  in  a  constitntional 
of  the  rights  of  the  shippei^  then  no  duulit  the  Commissi(»n 
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would  not  agaiji  establish  suc'h  a  higli  schedule  of  rates,  liut  in 
any  event  if  we  shoukl  set  aside  the  order  on  eonstitutioiial 
grounds  t!ie  sliippers  woukl  lie  t>bligcd  to  go  again  to  the  Com-  fl 
mission  for  relief*  iVt  first  we  were  inclined  to  think  that  the  ™ 
result  which  would  l>e  obtained  by  a  successful  terniiiiation  of 
this  suit  in  behalf  of  the  shi^jpers  woukl  \ye  so  inconsequential 
as  to  render  it  unnecessary  f<ir  this  Court  to  take  jurisdiction 
over  the  case,  but  upon  further  reflection  it  woukl  seem  that  the 
shippers  have  the  right  to  a  judgment  of  this  court  as  to  whether 
or  not  the  schedukr  of  rates  contained  iji  the  order  complained  of 
is  so  high  as  to  be  violative  of  the  iifth  amendment  to  the  Con- 
stitution as  to  the  difference  between  what  the  Commission  found 
would  he  reason alile  if  they  considered  the  C.»  N»  O.  &  T.  P, 
by  itself  and  tliu  maximum  rates  tliat  were  lixed.  Tlien  if  the 
shippers  again  went  before  the  Commission  they  would  have  the 
iK'nefit  of  the  judgment  of  this  court  upon  that  subject.  And 
in  that  view  we  pujceed  to  consider  the  €iuestion  as  to  whether 
the  reasons  given  by  the  Connnission  for  not  reducing  the  sched- 
ule of  rates  for  the  classes  mentioned  to  the  sums  whieli  the  Com- 
mission found  wnukl  Im? .reasonable  if  tlie  C,  N.  O.  ^  T.  F.  should 
be  considered  by  itself  are  valid. 

It  is  claimed  by  the  petilioncrs  that  the  Connriission,  hiivmg 
found  tliat  tlie  su-<alled  tlO-L'ent  schedule  woukl  be  reasonable  for 
the  i\,  X.  <  *.  6:-  T.  P,  considered  by  itself,  was  bound  to  establish 
suck  srheduk^  tus  the  result  of  its  finding,  and  that  the  Commis- 
skai's  establishuig  a  higher  sckeduk*  frtr  tlie  reasons  mentioned  in 
its  report,  while  seemingly  within  its  power  to  fix  a  reasonable 
rate,  was  really  and  in  fact  hi*yond  its  power,  as  the  Commission 
had  no  right  to  take  into  eonsideratuju  in  fixing  a  higlier  schedide 
the  matters  which  uiduced  it  to  make  the  order  which  it  did. 

There  are  two  questions  whick  ai'c  prt'st^ntcd  to  this  cimrt  for 
decision:  First.  Are  the  reasons  given  by  the  Commissirm  for 
the  establishment  of  the  schedule  mentioned  in  the  order  valid, 
or  are  they  so  outside  ami  bi*yond  tlie  power  of  the  Commission 
t(J  fix  a  reasonable  rate  fts  to  come  within  the  rule  that  prohibits 
the  Ctunmission  from  fixing  a  rate  f(»r  reastnis  which  the  Com- 
mission is  not  anthorixed  to  consider?    (Stnithern  Pacific  <7a.  v. 
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L  C.  C  219  U.  S*^  433,)  Second.  Ls  il  slirywii,  beyond  reiison* 
able  question,  by  the  present  reeonl  tliut  the  sehednle  of  mtes 
eoutained  in  the  order  of  the  Cunimission  coinpUiiiied  of  clearly 
violates  the  fifth  anienchnent  to  the  Ct)nstitution  of  the  rniteil 
States  by  takhig  the  pnj^ierty  of  petitioners  without  due  process 
of  law  or  without  jiiKt  compensation  if  the  taking  is  for  a  public 
purpose  ? 

It  8eein«  to  have  bt^en  decided  in  the  ease  4if  Board  of  Railroad 
CommUaionerMt  of  the  State  of  Kaimas  v,  Symms  Grocery  Co.  et  a/-, 
35  Pae.,  21  ?» that  the  shipper  can  not  invoke  these  constitutional 
proviiiions  for  the  reason  tljat  he  is  not  obliged  to  ship  ;  that  he 
may  utilize  the  rate  preseril>e<l  or  he  may  not.  We  are  not  im- 
prei^e<l  with  the  suundnci^s  tjf  thin  decision.  The  Itjgical  result 
of  8ueh  a  holding  a.s  apphed  to  the  facts  in  the  present  case  woidd 
be  equivalent  to  saying  to  the  sliipper,  **  You  may  pay  an  uncon- 
stitutional rate  or  go  out  c»f  business  "  ;  mid  we  do  not  think  that 
the  protection  of  tlie  Constitntiun  is  held  on  any  sncli  condition. 

In  stating  the  reasons  which  in  the  judgment  oi  the  Conniiis- 
Kton  ciinipelled  it  to  take  into  acccnuit  in  tixing  the  schechile  of 
mtei$  which  it  thd  other  considrratiuns  sunl  other  railroads  than 
the  C,  N.  O.  ^  T.  P.,  we  can  du  no  better  than  to  quote  from 
the  report  of  the  Conmussiou,  as  follows: 

The  defondftnts  atio  contend  tluit  these  rdUm  should  be  fixed  not  only 
witb  Pftfrrencu  to  tlie  tinancial  results  and  the  tinitncial  net-esaities  of  the 
CincinnAti,  New  Orleans  &  Texa**  racific  Co.,  Init  also  with  refer«3nce  to 
otkrr  coui|kaaies  wh<t3e  rjitea  are  necessarily  aJfet'ted  hy  these :  otherwise 
•latrd.  the  Cononission  shuiild  establish  rates  which  are  jii.st  an»I  reiisonaltle 
for  the  Kection  in  whi*!h  they  prevail ;  if  li  particular  company  is  so  nitiiated 
that  it  Clin  make  a  handsome  proht  under  ^iiich  nttes,  that  is  the  ^ood  f«rUme 
of  thai  company,  just  an  it  wouhl  be  the  inisfortiine  of  smue  other  company 
if  it  could  mA  show  as  favondde  earnings. 

Tbi!  rat4*  from  Cincinnati  and  Louisville  to  Chattanooga  has  been  th*? 
■ami*  fur  Ihe  last  28  years.  The  distance  issubritantially  the  same,  and  this 
lYlAtioti  in  nit^-ri  will  undonbtedly  be  maintained  in  the  future.  Whatever 
nfdvicUon  tH  hi3Mh'  from  Cincinnati  will  be  met  by  corresponding  reductions 
from  oiher  Ohio  river  cnjs.sius^H.  Itates  from  ^Iem[»hi:s  to  t'lmttauot^j^tt  are 
UrtriT  hy  ti  Hxed  ditfereiitial  than  from  the  Oliio  river,  and  this  relation 
Wciidd  iiiidoiil>fedly  be  preserved,  and  perliap**  ou);ht  to  be,  since  the  disUince 
I*  30fi  milrs  AS  against  3t1(J  miles  from  Cincinnuti. 
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In  the  original  case  the  Commission  ordered  reductions  to  nuuij  other 
points  besides  Chattanooga.  While  Chattanooga  is  the  only  soathem  point 
of  destination  referred  to  in  these  complaints,  it  is  frankly  stated  that  the 
purpose  is  to  obtain  a  general  reduction  to  this  southeastern  territory ;  and 
no  reason  is  ap{)arent  why,  if  the  Commission  adheres  to  its  former  decision 
in  case  of  Chattanooga,  it  ought  not  to  do  the  same  in  case  of  other  locali- 
ties in  this  territory.  It  will  be  remembered  that  in  1905  certain  reductions 
were  made  from  the  Ohio  river  to  Atlanta  without  any  corresponding  redno-. 
tions  to  Chattanooga.  Originally,  the  same  rate  had  been  made  to  Atlanta 
from  Louisville  as  was  made  from  Baltimore.  After  the  opening  of  the 
Cincinnati  Southern  this  same  rate  was  applied  from  Cincinnati  to  Atlanta, 
and  the  rate  from  Cincinnati  to  Chattanooga  was  constructed  by  using  the 
same  rate  per  mile,  although  the  distance  was  shorter.  At  the  present  time 
tlie  rate  per  mile  is  greater  in  case  of  Chattanooga  than  in  case  of  Atlanta. 
The  defendants  say  that  the  present  rate  is  constructed  upon  the  proper 
basis,  and  that  the  reductions  made  to  Atlanta  could  not  be  applied  to  ChaV 
tanooga  without  undoing  what  was  accomplished  at  that  time,  for  the 
following  reasons : 

Tlie  reductions  of  1905  grew  out  of  the  claim  upon  the  part  of  Atlanta 
that  its  rat43s  from  the  north  were  too  high  in  comparison  with  Birming- 
liam  and  Montgomery.  By  that  readjustment  Atlanta  was  made  the  same  as 
Montgomery  and  the  difference  between  Atlanta  and  Birmingham  reduced. 

Tlie  distance  from  Mem{)his  to  Birmingham  is  251  miles,  from  Mem- 
phis to  Chattanooga  300  miles,  from  Cincinnati  to  Chattanooga  836  miles. 
Tlie  rat-e  from  Memphis  to  Chattanooga  has  always  been  somewhat  leas 
than  tliat  from  Cincinnati,  in  recognition  of  the  shorter  distance,  and  the 
St.  Louis  &  San  Francisco  Railway  insists  that  the  rate  from  Memphis  to 
Birmingham  sliall  not  materially  exceed  the  rate  from  Memphis  to  Chat- 
tanooga, which  seems  reasonable  in  view  of  the  fact  that  the  distance  is  50 
miles  sliorter.  If,  now,  this  rate  from  Cincinnati  to  Chattanooga  is  re- 
duced, tliat  will  in  all  probability  carry  with  it  a  reduction  from  Memphis 
to  Chattanooga,  which  will  involve  a  corresjwnding  reduction  from  Mem- 
])liis  to  Birmingham,  and  this  will  create  the  same  discrimination  out  of 
wliich  the  reduction  of  1905  came.  This  would  mean  a  reopening  of  that 
contest. 

It  must  also  be  remembered  that  any  reduction  from  the  north  to 
Atlanta  and  corrosi)onding  territory  would  undoubtt»dly  be  followed  by 
similar  nHluciions  from  the  east  as  was  the  case  in  1905. 

It  is  a|)]»art-nt,  therefore,  to  make  any  considerable  change  in  this  rate 
from  Cincinnati  to  Chattanooga  will  work  a  lowering  in  rates  throughout 
til  is  entire  southern  territory,  or  will  produce  a  change  in  the  relation  of 
tlin.s<'  rates  which  now  seem  to  be  adjusted  upon  a  basis  fairly  satisfactory 
U>  that  territory.  IIow  far  are  we  at  liberty  to  consider  all  this  in  fixing 
a  H'asonahle  rate  over  the  Cincinnati,  X«*w  Orleans  &  Texas  Pacific?    It 
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Bhonld  be  notpd  that  Chattanooga  is  not  complaining  of  unfair  treatment 
is  compared  with  other  southern  ]X)ints. 

Some  indignation  was  expressed  by  several  witnesses  uj>on  tlie  part  of 
the  city  of  Cincinnati  because  after  that  community  had  t^xjiended  this 
enormous  amount  of  money  in  the  constructi(»n  of  tlie  Cincinnati  Southern 
lUilroadthat  pro]Hfrty  was  not  more  devoted  to  the  interests  of  th«^  city  of 
Cincinnati.  If  that  city,  under  pro[)er  legishitive  authority,  hji<i  seen  tit  to 
operate  On  railroad,  it  might  have  established  to  Chattanooga  wliat^-ver 
nten  it  saw  fit,  and  if  the  results  of  muuicijial  operation  hatl  been  as  f avor- 
iWeisthe  present,  it  could  have  materially  reduced  tliose  rates  and  still 
oKtained  a  fair  return  upon  its  investment.    Such  a  reduction  would  liiiv** 
cheapened  the  cost  of  this  freight  to  the  dealer  and  j)robably  in  a  <legree 
to  the  customer,  and  so  might  have  benetited  the  idtimate  consuming 
pnWic.  It  is  doubtful  if  it  would  have  l>enefited  the  interests  of  Cincin- 
nati, since  the  rates  established  by  it  would  have  been  met  by  carriers 
wninff  rival  communities,  and  the  relation  of  rates  would  have  (rontinued 
the  same.    However  this  may  l)e,  the  city  has  part<»d  with  its  right  to 
oj^rate  this  projierty,  and  the  matter  stands  exactly  as  though  this  road 
had  lieen  built  by  private  capital. 

In  the  Matter  of  Propost»d  Advances  in  Freight  KaU*s  (1)  I.  C-.  C.  Hci»., 

382)  the  Commission,  having  under  consideration  the  rates  on  grain  from 

Chicago  to  the  Atlantic  sealK)ard,  announced  that  the  int^^rests  of  all  coni- 

P(^ng  lines  must  be  considered  in  determining  the  reasonableness  of  thos*' 

ntes,  and  not   merely  that  line  which  could   handle   the  business  the 

cheapest    In  the  Spokane  ease  (15  I.  C.  C.  Kep.,  iJ70)  the  same  subj«Hrt  was 

considered  and  the  same  conclusion  reached.     The  last  atiiruiance  of  this 

doctrine  is  found  in  KinM  v.  X.  r.,  X  //.  A-  //.  R.  H.  <'o.  (1.")  I.  C.  C. 

R»*p.,  5i)i>),  in  which  the  rule  is  stated  by  Clark,  Commissiourr,  as  follows  : 

"In  the  Spokane  case  (15  I.  C.  C.  Rep.,  iJ7<i)  we  held  that  the  reason- 

ibleness  of  a  rate  between  two  i>oints,  served  by  two  or  inon?  carrirrs, 

conld  not  lie  determined  l»y  consideration  alon(^  of  that  line  which   is 

rfiortest  and  most  favorably  situated  as  to  ojn'ration,  earnings,  etc.,  but 

that  the  entire  situation  must  l>e  consi<lered.  .  .  . 

**As  l»efore  suggested,  we  can  not,  in  <lft«*nnining  competitive  rates, 
Klect  that  railroad  which  is  the  shortest  or  most  a<lvantageously  situated 
ind  limit  the  rate  to  what  would  allow  that  projierty  fair  earnings.  We 
mnst  consider  the  entire  situati<m  ami  det4>rniine  a  reasonable  rate  not 
merely  with  reference  to  the  Unicm  Pacific,  but  with  reference  to  all  lines 
lerving  these  Colorado  points  by  rea.sonably  direct  lines." 

We  have  no  doubt  as  to  the  correctness  of  this  ]>rinriple  and  Itelieve  it 
must  he  applied  here  within  pro[>er  limits. 

The  Cincinnati  Southern  Kailroad  is  a  single  trunk  line  without 
hranches,  running  from  Cincinnati  to  Chattanoot^^a.  The  main  line  of  the 
Louisville  &  Nashville  extends  from  Cincinnati  to  Loui.sville,  and  from 
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Lmjisvtlle  txj  Nashrille.  Traffic  fn»m  Lijuisvilte  to  CliattaiioogTi  [MW<»es 
tlirrmgli  NaslivUlt-,  and  over  the  Xai^hville,  CbattaDooga  &  St.  Louis  to 
(.'liiitUiii*x>gu,  For  thfc!  yt'ar  1907  the  groan  t?aniin^'s  [mr  mile  of  the  Cin- 
cinnati Scjutht^rti  wert*,  as  ahvaily  stat^fd,  t»vc*r  i|'i(i/)<l(j  i>er  mile,  those  of 
the  Louisville  &  Nasiivilk  about  $11,000  per  mile,  und  of  the  Nashville, 
Chattanoo|;a  &  St.  Louis  less  than  J^lO,()(IO  per  mile.  The  ^me  year  the 
earnings  of  that  jiorlion  of  the  line  of  the  Louisville  &  Nashville  between 
Cjiieiiinati  and  L»>iusville  were  f2r>, 000  \n*T  nulv  :  between  Louisville  and 
NaNluiile8:^0»000  i^t  mile  ;  those  of  the  XashvilleJJhattanooga  &  St.  Louis 
l)etvveeii  llieknian  and  Chattaiioou^a,  a  di.stanee  of  iYJii  miles,  over  ^ifO,000 
per  mile.  Now,  in  adjusting;  the  raten  of  the  LouiHville  &  Nashville*  or  th*? 
Nushville^Chattauoiiga  &  St.  Loui«,  shall  the  Commission  consider  each  sec- 
tion of  the  road  by  itMelf,  or  Jiliall  it  establish  a  comuion  rate  for  th*?  whole? 

Commission  rates  are  us n ally  the  same  fiir  all  lines,  both  main  lijie  and 
bramdies.  It  is  fair  that  the  main  line  should  in  a  degree  coutrilnite  to 
the  supjKirt  of  the  branch  line,  for  the  branch-line  businci^s  when  it  reacheii 
the  main  line  U  surjiluH  traliic,  fronj  which  a  larger  profit  is  made.  It  13 
in  the  public  interest  that  rates  shall  be  so  adjusted  that  [Kjpulation  and 
industries  may  freely  diffuse  themselves.  It  liardly  seems  proi*er  to  iix  the 
ratiis  upon  the  Cincinmiti  Southern,  which  is  really  a  main  line,  without 
any  reference  to  the  branch  lineii  which  contribute  to  it. 

This  should  l>e  further  liorne  in  mind.  Of  thi?  tnitire  traffic  handled  by 
the  C^iuciunati,  New  Orh^aus  and  Texas  Pacilic  in  the  year  1907  over  two- 
third.s  of  the  tonnage  was  delivered  to  it  by  its  cunuectioiJs  and  most  of  it 
hauled  as  a  throuj^jli  transactiuu  fn:Hn  Cincinuati  to  Cliattauooga  or  the 
reverse.  CtMuparatively  little  traltic  origiuales  ui>ou  this  railroad  between 
theft**  two  termini.  The  prt^sent  lar^e  earnings  may  be  due  to  the  fact  thai 
the  Southern  Railway  is  able  to  turn  onto  this  road  large  amounts  of 
tralHc  which  it  would  exrlnmge  with  some  other  railroad  but  fur  its  inter- 
est in  the  Cincinnati  Southern.  If  the  city  of  Cincinnati  were  operating 
this  property  itself,  it  is  l>y  no  nteans  certain  that  the  apparently  undue 
profits  of  tonlay  miglit  not  be  a  deHt  it. 

The  complainants  m'ge  that  the  Cincinnati  Southern  is  really  a  part  of 
tlie  Soutliern  Railway  ayst-era.  If  it  were  so  considered  the  gross  earnings 
i>er  mile  of  the  entire  systinn  would  he  less  than  those  of  either  the  Louis- 
ville &  Nttshville  or  the  Nashville,  Chattanooga  &  St.  Louis. 

If  tliese  rates  are  t«»  V>e  established  with  reference  to  other  rat'Cj*  iu  the. 
vicinity  it  becomes  pertinent  to  in<|uire  how  the  present  rat^s  com- 
pare with  other  rates  for  similar  distances  in  the  South.  Extensive  tables 
have  been  furnished  by  the  ilefendants  instituting  such  comparis<jns»  and 
thene  tables  have  been  to  some  extent  criticized  and  replied  to  by  the  m 
complainants.  ■ 

It  fairly  appears  that  the  rat^^s  now  in  efifect  from  Cincinnati  to  Chat" 
tanooga  uj>on  the  numbered  class*»s  are  lower  than  similar  rate^  prescrilied 


REASONAIiLE  HATES 


200 


^»jthc  railroad  cominiftsions  of  ruo^t  8tat<^s  in  tlio  South,  They  are  as  low 
11.13d  usually  lower  than  the  iiitf^rstal-y  rates  maile  hy  ,'*j.»utlierii  roiids  for 
similar  difilances. 

The  coinplttinanta  call  our  attention  to  rates  frojn  Cincunnati  to  Nash- 
ville, The  dl«Unee  is  lUHi  nillef*  and  thi^  ratcsi  ar«  niat<'rially  !i*vver  than 
those  frrim  CiDcinnati  to  Cliattauooga,  bein^,  tirst  cdass,  53  ei^uts  as  again.st 
76  cents,  and  sixth  class,  23  cents  as  againnt  30  cents.  But  this  Connnis- 
sion  has  found  {('httmhr  0/  f'ninmtrre  fi/tltattnnooffn  v.  Simffiftn  Htj.  Cth, 
10  r.  C.  C.  Rep,,  111),  and  the  Ki-deral  courts  have  found  {Kaaf  Trntt.,  IVi- 
^  Ga.  Rij*  Co.  s\  I.  C.  (\^  iHl  U.  S.  L),  tliat  watiT  conipt^titinn  iulUn-nres 
thesH  rat^es  to  Xashville.  The  rate  from  Cincinnati  to  an  intiTinudiute 
ptrint  where  tlu-ro  i^  no  water  eonipetition  is  higher  in  pnjjjortimi  Ut  dis- 
tance than  thosM-^  to  C'hatt4inoc>ga,  Thuii  tlir  hrstr-elans  ratr  from  Cincin- 
nuti  to  Ciallatiu,  20  miles  north  of  Nashville,  ih  78  cents. 

The  complainant  also  refers  to  rates  frcjtn  Vir^nia  cities  lo  Atlanta 
which  are  less  j>er  ton-mile  than  those  in  ipiestitiu.  Rut  it  is  well  under- 
stood that  these  raU»s  are  tuattTially  aifected  by  water  coniiietitioii*  and 
onltnarily  the  long-<Jistance  rate  wmuIiI  1m*  h*ss  j>er  tun-utilf  tliun  the  rate 
for  the  shorter  distance.  If  rates  from  ^'irf^niiia  cities  south  for  distances 
of  from  300  to  3oU  miles  are  examined,  it  will  he  found  that  thry  usually 
et|ual  or  exceai  thi'  Chrtttanori^'a  ratvs. 

The  complainants  urge  tiuit  the  volume  of  tralfic  in  this  territory  has 
iwrreased  and  is  increasing^  all  of  which  should  make  for  hjwer  rates;  and 
this  is  certainly  true;  but  it  must  also  b^^  home  in  mind  that  the  cost  of 
ofienition  is  advancing.  In  the  past  railways  have  been  able  t<»  introduce 
rariou*  economies  in  the  handliuiLj  nf  their  busiuess,  which  have  tended  to 
offset  the  added  ctist  of  la!>or  ami  ^iUf»J^lies,  so  that  the  net  residt  has  lieen 
that  the  increase  in  the  cost  of  traUHporting  a  ton  of  freijL(ht  1  ruile  has  hut 
slightly,  if  at  all,  iuereased.  It  is  doubtful  if  in  future  similar  economies 
can  k»'ep  psM^e  with  advancing  prices. 

We  hesitat'C  at  this  time  to  make  widespread  and  far-reacliinpr  reduc- 
tions in  rates  where  there  is  no  special  oceasiou  for  it  and  where  the  rates 
thorns**! ves  are  not  clearly  excessive. 

It  ap|>eai'S  frrma  tlie  findings  of  tlie  ('onnni^^^iun  that  it  has 
irjiVH  refused  in  the  fojtsitlenition  of  tlie  iTayonahleness  (if  a 
rate  or  rat*^*??  to  consider  only  tiie  i)arti<a»liir  carrier  niakint^  the 
same  by  iUt*lf,  hut  on  the  contrary  has  always  considered  the 
ratt^  in  a  particular  territory  or  itie  rates  of  otlier  carriers  to  be 
affe<^ted  by  the  chtinge  of  the  partieular  rate  or  rates  in  question ; 
and  we  think  it  fair  to  say  that  so  fur  as  the  {'oimtiission  is  eon- 
Ci»rned  there  hiUHbeen  a  nniforni  policy,  pnhlie  polity  jf  yon  please, 
because  the  Couiniissjon  represents  the  United  States  in  so  far 
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as  it  acts  within  the  scope  of  its  delegated  authority  in  the  estab- 
lishment of  reasonable  and  just  rates,  to  the  effect  that  it  will  not 
fix  rates  or  determine  their  reasonableness  solely  upon  a  consid- 
eration of  the  particular  carrier  whose  rates  are  directly  involved. 
We  think  this  court  may  take  judicial  knowledge  of  the  fact 
that  the  interstate  rates  prescribed  for  the  transportation  of 
freight  by  common  carrier  must  necessarily  be  more  or  less  inter- 
dependent, or  at  least  be  so  related  to  each  other  that  the  rate- 
making  power  will  not  simply,  because  it  has  the  power,  fix  a  rate 
upon  a  single  line  of  railroads  which  will  necessarily  disorganize 
established  and  reasonable  rates  on  other  railroads  in  the  same 
territory.  All  rates  established  in  accordance  with  law  are  pre- 
sumed to  be  just  and  reasonable.  It  is  for  this  reason  that  the 
rates  for  the  transportation  of  freight  of  other  carriers  in  the 
same  territory  may  be  looked  into  as  evidence  of  what  should  be 
a  just  and  reasonable  rate,  providing  conditions  are  similar.  We 
can  not  as  a  court  not  vested  with  the  power  to  fix  rates  say, 
beyond  question,  that  the  elements  which  the  Commission  took 
into  consideration  in  fixing  the  schedule  complained  of  were  im- 
proper for  the  Commission  to  consider,  and  therefore  can  not 
conclude  that  the  Commission  based  a  schedule  of  rates  upon 
improper  grounds. 

It  was  said  by  the  Supreme  Court  in  Texas  ^  Pacific  Railway 
V.  L  a  a,  162  U.  S.,  233, 

that  the  purpose  of  the  act  is  to  promote  and  facilitate  commerce  by  the 
adoption  of  regulations  to  make  charges  for  trans jwrtation  just  and  reason- 
al)le,  and  to  forbid  unchie  and  unreasonable  preferences  or  discriminations : 
that)  in  passing  upon  (questions  arising  under  the  act,  the  tribunal  appointed 
to  enforce  its  provisions,  whether  the  Commission  or  the  courts,  is  empow- 
ered to  fully  consider  all  the  circumstances  and  conditions  that  reasonably 
apply  to  the  situation,  and  that,  in  the  exercise  of  its  jurisdiction,  the 
tribunal  may  and  should  consider  the  legitimate  interests  as  well  of  the 
carrying  companies  as  of  the  traders  and  shippers.  .  .  . 

Under  the  second  proposition  we  can  not  disturb  the  order  of 
the  Commission  on  the  theory  that  it  fixed  rates  so  high  as  to  be 
violative  of  the  fifth  amendment  to  the  Constitution,  unless  it 
shall  clearly  appear  to  us  that  the  constitutional  rights  of  the 
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^l^ papers  were  invaded  thereby.    The  fixing  of  the  schedule  of 
^'^•tes  complained  of  was  a  legislative  act. 

Jtfunn  V.  niinoisy  96  U.  S.,  113. 

J'eU  V.  Chicago  K  W.  Ry.  Co.,  94  U.  S.,  164. 

^Express  CaseSy  117  U.  S.,  1. 

C  M.y  etCy  Ry.  v.  MinneaotOy  134  U.  S.,  418. 

Reagan  v.  Farmers'  Loan  ^  T.  Co.,  154  U.  S.,  362. 

SlL.  ^  S.  F.  Ry.  Co.  v.  Gilly  156  U.  S.,  649. 

C.y  N.  0.  ^  T.  P.  Ry.  Co.  v.  I.  C.  C.y  162  U.  S.,  184. 

T.  jf  P.  Ry.Y.  I.  C.  Cy  162  U.  S.,  197. 

/.  C.  C.  V.  Cincinnati  Ry.  Co.y  167  U.  S.,  479. 

Railroad  Commission  CaseSy  116  U.  S.,  307. 

Smyth  V.  AmeSy  169  U.  S.,  515. 

Chard  Y.L.^K  R.  R.  Co.y  183  U.  S.,  483. 

Alpers  V.  City  of  San  FranciscOy  32  Fed.,  503. 

So.  Pac.  Co.  V.  R.  R.  CammissionerSy  78  Fed.,  236. 

New  Orleans  Water  Works  Co.  v.  Netv  Orleansy  164  U.  S.,  471. 

Atlantic  CoastlAne  v.  North  Carolina  Corporation  Com.y  206  U.  S.,  1. 

And  while  we  are  of  the  opinion  that  our  power  to  review  the 
order  of  the  Commission  fixing  a  schedule  of  rates  is  coextensive 
with  the  limits  of  the  protecting  shield  of  the  Constitution,  still 
it  must  clearly  appear  that  such  protection  in  some  degree  has 
been  taken  away.  The  Commission  found  that  the  rates  com- 
plained of  were  not  clearly  excessive.  Much  less  are  we  able  to 
find  that  the  rates  authorized  by  the  Commission  in  the  order 
complained  of  and  which  were  a  reduction  of  the  former  rates 
are  clearly  excessive.  In  making  this  statement  we  are  fully 
aware  of  the  allegation  of  the  bill  as  to  the  net  earnings  of  the 
C,  N.  O.  &  T.  P.,  and  the  whole  case  as  to  the  excessive  feature 
of  the  rates  fixed  by  the  Conunission  is  almost  entirely  biused 
upon  the  earnings  of  the  C,  N.  O.  &  T.  P.  While  earnings  may 
be  considered  in  the  fixing  of  a  reasonable  rate  to  be  charged  by 
a  carrier  for  the  transportation  of  freight,  rates  necessarily  can 
not  be  based  upon  earnings  alone.  This  is  made  clearly  to  appear 
when  we  consider  that  a  just  and  reasonable  rate  is  one  which 
is  just  to  the  carrier  and  to  the  shipper.  It  is  a  rate  which  yields 
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to  ther  carrier  a  fair  return  upon  the  value  of  the  property  em- 
ployed in  the  public  service,  and  it  is  a  rate  which  is  fair  to  the 
shipper  for  the  service  rendered ;  and  when  this  rate  is  established 
if  it  results  in  large  profits  to  the  carrier  the  carrier  is  fortunate 
m  its  business,  and  if  it  results  in  a  loss  of  earning  power  so  that 
the  business  of  the  carrier  is  unprofitable  the  carrier  is  unfortu- 
nate. But  the  rate  may  not  be  lowered  or  raised  merely  upon 
the  ground  that  the  carrier  is  either  making  or  losing  money, 
providing  always  the  rate  is  a  reasonable  and  just  rate.  Indeed, 
it  has  been  held  that  the  earning  power  of  the  rate  is  one  of  the 
least  considerations  in  fixing  a  just  and  reasonable  rate. 

Canada  Northern  R.  It.  Co.  v.  Interymtional  Bridge  Co.^  L.  R. 
8  App.  Cases,  723. 

Board  of  Railroad  Comm.  v.  L  C  R.  R.  Co.,  20  I.  C.  C.  Rep., 
181. 

Being  satisfied  that  the  Commission  did  not  err  in  taking  into 
consideration  the  grounds  they  did  in  fixing  their  schedule  of 
rates,  and  not  being  clearly  satisfied  that  the  rates  themselves 
are  so  high  as  to  violate  the  constitutional  rights  of  the  shippers, 
we  are  of  the  opinion  that  the  bill  must  be  dismissed. 

And  it  is  so  ordered. 

Akchbald,  Judge,  dissenting : 

There  can  be  no  serious  question  as  to  the  conclusion  which 
would  have  been  reached  by  the  Commission  had  they  confined 
themselves  to  the  determination  of  what  was  a  just  and  reason- 
able rate  from  Cincinnati  to  Chattanooga  by  the  Cincinnati 
Southern,  without  regard  to  the  effect  upon  other  roads.  This 
was  gone  into  at  length  in  1894,  and  the  60-cent  schedule,  which 
is  now  contended  for,  sustained.^  But  as  the  law  then  stood 
there  was  no  authority  in  the  Commission  to  fix  future  rates, 
and  its  action  was  therefore  held  of  no  effect.^  But  even  with  the 
lapse'  of  time  and  the  change  of  conditions,  the  issue  as  is  recog- 
nized by  the  Commission  Ls  the  same,  and  the  same  conclusion 

'  Iteprinted  at  head  of  tliis  chapter. 

2  Decision  reprinted  in  this  chapter,  supra. 
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rrtiM  confessedly  have  iKieti  reat^l»LHl  ex t  opt  as  they  were  ia- 
leneed  by  a  regard  for  the  net*e8.sitie8  of  other  roads.    "'If  it 

our  duty/'  says  Commissioner  Prouty  iii  the  report^  "  to  take 
liif!  niilroad  by  itself  and  to  deterniine  the  reiisonahleness  of 
bese  rates,  by  reference  to  cost  of  const  rnctiori,  etjst  oi  nnnnte- 

lee,  and  profit  upon  tlie  investmeiit,  we  think  the  roniplainaiits 
ftve  established  their  ease,  and  that  tljese  rates  ought  fah'ly  to 

reduced  by  as  gi-eat  an  ainonnt  as  wius  formerly  fouiHl  rea- 
sonable by  this  Commission."  Unfortnnately,  however,  for  the 
omplainants  this  view  tlid  not  iirevail.  It  was  eoiitended  l»y  tlie 
ilroad  company  that  the  rates  shunld  l^e  fixed  iifit  oidy  with 
eferenee  to  the  final  results  to  itself  and  its  own  financial  neces- 
litieH,  but  also  with  reference  to  other  eompanies  wlK»se  rates 
rere  necessarily  affected  tlicrehy ;  or,  in  ijther  words,  that  the 
Jonmiission  should  establish  rates  which  would  lie  just  and  rea- 
Dnable  ftir  the  whole  section  fif  territory  in  issue,  anrl  that  if 

particular  carrier  was  so  situated  tfiat  it  ccadd  make  a  hand- 
cime  pri>fit  it  wa*s  to  Ije  reci>gnizerl  as  a  piece  of  good  fortune 
ith  which  the  Comniissiioi  was  in>t  to  interfere.  Adopting 
\m  view,  which  had  also  been  followed  in  other  ciises  (in  re 
roposed  advance  in  freight  rat^^-s,  9  Inter.  Com.  Com.  Rep.,  382; 

)okttHe  V.  North  Par,  R,  /f.,  15  Inter.  Com.  Com.  Uep.,  871  k 
Cindel  v.  New  Yurk^  New  Haven  jf'  Hartford  It  IL^  la  Inter. 
Join-  Com.  Rep.,  555),  it  was  accordingly  held  that  the  reason- 
Weness  of  the  rate  between  i>oints  served  by  two  or  more  lines 
Duld  not  be  determineft  hy  reference  to  that  line  alone  which 
Iras  shortest  and  most  favorably  situated  with  respect  to  opera- 
kon  and  earnings,  and  the  rate  limited  thereby ;  but  that  the 
itire  situation  was  to  l)e  considered,  and  a  rate  fixed  which 
^ould  be  reasonabh*  with  respect  to  all  the  lines  directly  serving 
points  involved.  That  rat^^s  for  similar  distances  on  other 
dea  Bimilarly  conditioin-d  may  be  referred  to,  to  assist  in  deter- 
iUQing  what  is  fair  and  reasonable  in  any  ca»se,  Ls  clear.    And  it 

no  doubt  proper  also  to  take  irjto  account  the  effect  on  rates 
ipou  freight  moving  to  antl  from  other  jKiints  beyond  those 
imediately  in  view:    Ibit  that,  in  my  judgment,  is  as  far  i\s  it 

pcnnittt^d  to  go.   There  is  no  right,  as  I  look  at  it,  to  cunsithn- 
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the  effect  of  the  rate  or  rates  to  be  established  on  those  of  other 
roads,  between  the  same  points,  or  to  maintain  such  rates  at  a 
figure  which  is  necessary  to  meet  the  needs  of  those  roads.  And 
so  far  as  the  order  of  the  Commission  was  induced  by  any  such 
idea,  it  can  not  be  sustained. 

If  the  Cincinnati  Southern  was  the  only  line  from  Cincinnati 
to  Chattanooga  the  rate,  of  course,  so  far  as  it  was  not  a  joint 
rate,  would  be  fixed  with  reference  to  that  road  alone.  And  if 
it  was  a  line  that  was  costly  to  build,  or  that  could  not  be  eco- 
nomically run,  this  would  operate  to  increase  the  rates,  and  the 
shipper  would  have  to  pay,  to  correspond.  But,  on  the  other 
hand,  if  the  reverse  of  this  was  true,  and  the  road  was  neither 
an  expensive  one  to  construct,  maintain,  or  run,  the  sliipper 
would  clearly  be  entitled  to  the  benefit  of  these  conditions  and 
to  the  lower  rates  necessarily  to  ensue.  So,  also,  if  this  favored 
road  was  the  first  m  the  field,  and  other  roads  had  come  in  after 
it  was  built,  it  certainly  would  not  be  contended  that  with  the 
introduction  of  new  and  additional  facilities  the  lower  rates  pre-  • 
vailing  on  the  more  favored  line  could  be  raised  to  meet  the 
necessities  of  others  not  so  well  placed.  It  is  not  to  be  thought 
of  that  the  construction  of  a  second  or  third  road  should  be 
made  the  basis  for  higher  rates.  The  standard  would  be  that  of 
the  original  and  most  favored  line.  But  what  difference  does  it 
make  whether  the  road  which  can  afford  the  best  rate  is  the 
first  or  the  last  to  be  built  ?  It  is  the  condition  at  the  time  the 
rate  is  fixed  that  controls.  The  shipper  is  entitled  to  the  benefit 
of  any  advance  in  transportation  facilities  that  may  be  made  and 
is  not  to  be  tied  down  to  the  unprogressive  and  outdistanced 
past  The  supposed  advantage  in  competing  lines  between  the 
same  points  becomes  a  detriment  if  rates  are  to  be  kept  up  to 
help  the  weakest  road. 

The  Cincinnati  Southern  extends  in  a  short  and  direct  route 
due  south  from  Cincinnati  to  Chattanooga  without  branches  336 
miles.  It  was  expensive  to  build,  and  the  cost  of  operation  and 
maintenance  is  high.  But  its  net  earnings  are  nevertheless  large, 
amounting  to  some  44  per  cent  on  the  capital  stock.  The  route 
between  the  same  points  by  way  of  the  Louisville  &  Nashville 
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and  tlie  Nashvine,  Clialtanooga  *S:  St  Louis  vonds  is  a  tlurd 
longer,  or  450  niilen,  and  botli  of  these  roads  have  more  or  less 
unrenumerative  branch  lines.  And  yet  the  Commission  have  not 
only  put  the  two  routes  on  an  equality,  but  have  even  considered 
the  intlnence  u£  unprohlidjle  luanehes,  which  have  to  bo  tiiken 
care  of,  fixing  a  rate  which  shall  be  fair  for  the  whole  System, 
and  not  smiply  for  the  immediate  seetiori  of  road  which  is  hi- 
volved.  This,  in  my  judgment,  thuy  liad  no  right  to  do.  The 
shipper  m  entitled  to  a  just  and  reasonable  rate»  having  regard 
to  the  service  wliich  is  to  be  rendered  by  the  carrier  that  is  to 
perform.  And  ibis  service  is  largely  to  lie  niea.snreil  by  tVie 
facilities  for  c(Ninomically  rendering  it^  winch  are  possessed  by 
that  partieuhir  road.  It  is  not  to  he  augmented  or  kept  up, 
beyond  what  is  fair  and  just,  l>y  tlie  consitleration  of  what  some 
other  rmid,  not  so  favomlily  situated,  may  need. 

The  order  of  th*^  Commission,  Iteing  baserl  upon  mistaken  and 
erroneous  groumls,  is  therLdore  invalid  and  should  be  bO  declared. 
{Southern  Rmlway  v.  St  Loms  Hay  .f*  Grain  Co.,  214  U.  S.,  297  ; 
Intf^r.  Com,  Com.  v.  Stickm-f/y  215  i;.  S.,  M;  Smifhcm  Pan'Jk- 
Rmhmy  v.  Inier.  Com.  Com,^  219  I*.  S.,  833.)  An<l  the  case 
should  be  thereupon  remanded  to  thr  C'onmussion  in  order  that  a 
]*ate  may  1m.i  fixed  wliicli  shall  be  just  and  rciusonable  jls  respects 
the  respondent  carrier,  by  %vhoin  tl>e  services  are  to  be  performed. 
This  does  n^it  take  from  the  Commission  the  right  to  say  what 
that  rate  shall  be.  Mmdi  less  does  it  involve  the  determiruxtion 
of  the  rate  by  tlie  Court.  It  merely  disposes  (\i  the  rate  whit  b 
has  l>een  mistakenly  maile,  as  pndiminary  to  a  new  consideration 
of  it  by  llie  Commission  upon  eoiTect  and  i>roper  grounds,  (^V;*., 
iV.  a  ji('  T.  I\  IL  K  V.  Litrr,  Com.  Com.,  1G2  U.S.,  184,  238,  239: 
,%n((fiern  Raihray  v.  St  Uvw  Hatf  *f'  Grahi  Co.,  214  U.  S.,  297.) 

I  therefore  dissent  fnmi  the  judgnjent  of  the  court,  eustaiiiing 
the  demurrer  and  dismissing  the  bill 


I 


Mack,  Jmhje : 

1  <'onr'ur  in  the  above  dissent. 
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COJPIMERCIAL  COMPETITION:  RATES  ON  SALT 


Railroad  Commissioners  of  Kansas  v.  Atchison, 
ToPEKA  &  Santa  Fe  Railway  ^ 

Prouty,  Chairman: 

This  proceeding  involves  the  relative  distributive  rates  on 
salt  from  the  Kansas  as  compared  with  the  Michigan  field  into 
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intermediate  territory.    The  situation  will  be  best  understood 
by  a  glance  at  the  accompanying  map. 

The  Kansas  salt  field  extends  about  120  miles  north  and  south 
by  some  GO  miles  east  and  west.    Hutchinson  is  situated  near  the 

1  Decideil  Febniary  5,  1912.   22  I.  C.  C.  Rep.  407-419.  The  original  case, 
T)  Idem,  299,  was  rcprintod  in  the  first  edition  of  Railway  Froblema,  p.  190. 
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^t<5r  of  tills  field  and  Jtmy  Iji*  srltrlL'd  us  typiral  uf  tlu-  Aviinle 
^^Vl   Rates  from  all  points  of  |jrtKliK'tioii  in  this  lii-ld  to  the  dis- 
puu?d  territcTry  are  tlie  .same,  lliere  Uving  tliereforo  nn  conipetitioii 
^  the  rate  betwiMMi  diffuivnt  [xniiLs  of  [jrodnetiun  in  Linsfit^ld. 

The  Micliigan  tiekl  covers  nearly  the  entire  h)\ver  peninsula  uf 
the  state  of  Michigan,  extensive  salt  wr)rk.s  iH'ing  loeaterl  at  Lud* 
^''gtoru  Manistee,  Bay  City,  l*<>rt  llnmn,  Detroit,  Saginaw,  and 
*<'iDe  nther  point.s.    Tliin  field  is  therefore  more  extensive  than 
tliti  Kansas  iield.    Rates  at  tlie  present  tinu'  an*  substantially  tlie 
mu(?  from  all  points  in  the  Miehigan  Held  to  the  destinations  in 
n>ntroversy  ;  but,  owing  to  e<niditinns  of  transportutit^n,  which 
will  !»e  lattT  refeiTed  tt),  tliere  has  lieen  in  the  past,  active  eoin- 
|ietition  in  rates  l>etween  the  Mielngan  [loints  of  product  ion  them- 
selves^ wbieli  has  produced,  at  times,  diJTfrrnres  in  those  rates, 
some  vestiges  (»f  which  still  remain. 

It  will  lie  seen  by  refert*nce  to  the  map  that  as  salt  moves  from 
the  Kansas  field  east  and  nnrtljeasl  it  meet^  salt  moving  from  the 
Michigan  field  in  the  opjjositc  dircrtion,  the  dthatable  ground 
being,  roughly  speidting,  betw^een  the  Mississippi  and  the  Missouri 
rivers.  The  eost  of  prmlueing  salt  in  Kansas  and  Michigan  is  sub- 
«itantiaUy  the  same.  The  qusdity  of  tbe  salt  is  about  the  same, 
although  tins  record  indicates  tliat  at  the  same  j>rice  the  Michi- 
gnn  salt  sells  somewhat  more  freely.  "Whether,  theix^fore,  this 
iiitermecUate  territory  shall  be  supplied  from  Kansas  or  Michigan 
depends  mainly  upun  the  rate  of  transpr>rtation. 

This  proceeding  is  instituted  by  tlie  Kansas  railroad  commis- 
!*iim  in  the  interest  of  the  salt  producers  of  that  state,  and  the 
complaint  is : 

L  That  the  rates  frmii  the  Kansas  field  into  this  disputed 
territory  are  unreasonable  in  and  of  tliemselves* 

2.  'I'hat  these  rates  are  unduly  liigh  in  eomjiarison  with  corre- 
»iponding  riites  from  tbe  Michigan  field. 

Certain  salt  producers  hi  Kansas  have  hitervened  in  favor  of 
the  prayer  of  the  complainant,  and  certain  producers  in  the  Michi- 
gan tiehl  against  it,  so  that  the  whole  situation  is  before  us. 
In  snpport   of   iti*   eontentii»ns   the   eoinphunitnt   relies   first 
largely  upon  tlie  fact  thai  njtdcr  tli*'  present  rates  Kansas 
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producers  are  not  only  unable  to  increase  their  production,  but  can 
not  even  maintain  that  of  recent  years,  while  production  in  the 
rival  Michigan  field  is  increasing;  and  this  phase  of  the  case 
may  be  referred  to  before  proceeding  to  a  discussion  of  the  rates 
themselves. 

This  record  does  not  show  in  a  very  satisfactory  way  the  rela- 
tive production  of  these  two  fields,  past  and  present.  When  this 
same  matter  was  before  the  Commission  in  1891  it  appeared  that 
production  in  tlie  Kansas  field  was  about  1,000,000  barrels  an- 
nually, as  compared  with  4,000,000  barrels  in  the  Michigan  field, 
while  it  now  appears  that  in  1909  the  corresponding  figures  were 
2,500,000  Kansas,  6,000,000  Michigan.  If,  therefore,  we  compare 
tlie  present  with  20  years  ago  the  percentage  of  development  has 
been  in  favor  of  Kansas. 

It  is  said,  however,  that  in  1891  the  Kansas  field  was  in  its 
infancy,  and  this  record  indicates  that  for  the  last  few  years  there 
has  been  little  increase  in  the  Kansas  field,  while  Michigan  pro- 
duction has  shown  a  substantial  advance.  It  is  suggested  that 
this  is  due,  not  to  any  undue  advantj^e  which  Michigan  enjoys 
into  this  territory,  but  rather  to  the  fact  that  other  sources  of 
production  have  been  developed  to  the  south  and  west  of  Kansas, 
wliich  liave  limited  its  market  in  those  directions. 

This  Commission  has  often  said  that  it  can  not  require  of  car- 
riers the  establishment  of  rates  which  will  guarantee  to  a  shipper 
the  profitable  conduct  of  his  business.  The  railway  may  not  im- 
pose an  unreasonable  transportation  charge  merely  because  the 
bushiess  of  the  shipper  is  so  profitable  that  he  can  pay  it;  nor, 
conversely,  can  the  shipper  demand  that  an  unreasonably  low 
charge  shall  be  ac'corded  him  simply  because  the  profits  of  his 
business  have  shrunk  to  a  point  where  they  are  no  longer 
sullicient. 

The  effect  of  a  rate  upon  commercial  conditions,  whether  an 
industry  can  exist  under  particular  rates  or  a  particular  adjust- 
ment of  rates,  are  matters  of  consequence,  and  facts  tending  to 
si  low  these  circumstances  and  conditions  are  always  pertinent. 
Rut  they  are  only  a  single  factor  in  determming  the  fundamental 
(question.    A   narrowiiig  market,  increased   cost  of  production, 
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overproduction,  and  many  other  considerations  may  render  an 
industry  unprofitable,  without  showuig  the  freight  rate  to  be 
unreasonable. 

A  reduction  in  the  rate  on  salt  from  the  Kansas  field  to  these 
points  in  controversy  would  not  incroiise  to  any  appreciable  ex- 
tent the  total  amount  of  salt  consumed,  but  a  reduction  from  the 
Kansas  field  with  no  corresponding  change  from  the  Michigan 
field  would  throw  the  business  to  the  complauiing  hiterests. 
The  question  is  not  what  rate  the  trallic  will  Ix^ar,  for  the  rate  is 
alreaily  sufficiently  low  to  move  the  ti-allicj  to  its  limit  from  eitlier 
Kansas  or  Michigan,  but  Ja.  Jather  one  of  relative  adjustment 
Kansas  shippers  have  a  right  to  demand  of  these  defendants  who 
serve  them  rates  which  are  first  of  all  reasonable  in  and  of  them- 
selves, and,  next,  rates  which,  in  so  far  as  tliese  defendants  can 
properly  control  the  situation,  are  fairly  adjusted  with  respect  to 
these  rival  fields  of  production. 

The  inherent  reasonableness  of  the  rates  in  controversy  will 
be  first  considered. 

The  original  complaint  directed  attention  especially  to  tlie  rate 
from  the  Kansas  field  to  St  Louis. '  That  rate  then  was  and 
now  is  13^  cents  per  100  pounds  for  a  distance  of  approximately 
500  miles.   Is  this  unreasonable  per  se  ? 

Salt  is  very  desirable  traffic  from  a  transportation  standpoint 
It  loads  heavily,  is  not  liable  to  loss  or  damage  in  transit,  ciui 
be  handled  at  the  convenience  of  the  carrier,  and  affords  a  uni- 
form business.  Its  value  is  comparatively  litth*.  Inking  from  Jj'l.oO 
to  $2  per  ton  at  the  point  of  production.  While  not  consumed 
as  largely  as  coal,  cement,  brick,  and  similar  commodities,  and 
while  therefore  the  freight  rate  is  not  so  noticeal)le,  it  is  an  article 
i)f  universal  and  necessary  consumption.  All  these  (considerations 
call  for  a  low  rate  of  transportation,  and  have  been  repeatedly 
recognized  by  this  Commissicm.  It  is  also  true  that  the  ability 
of  a  particular  producer  to  sell  in  a  given  market  has  dcprndiMl 
largely  upon  the  cost  of  tnmsportation,  and  this  in  turn  has 
operated  to  force  down  rates  generally,  so  that  salt  rates  in  this 
territory,  certainly,  have  been  established  by  the  voluntary  action 
of  the  carriers  at  a  low  level.   Xotwithstanding,  however,  all  these 
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considerations  which  make  for  a  low  charge  in  the  handlmg  of 
this  commodity,  we  are  unable,  upon  any  theory,  to  hold  that  a 
rate  which  pays  only  5  mills  per  ton-mile  is  unreasonable  in  and 
of  itself.  While  this  record  shows  that  lower  rates  have  been 
maintained  in  the  past  under  stress  of  competition  and  are  m  some 
cases  being  maintained  to-day,  and  while  if  a  carrier  maintains  a 
lower  rate  m  favor  of  one  locality,  it  may  perhaps  l)e  required  to 
accord  similar  treatment  to  some  other  locality,  we  can  not  hold 
that  the  mamtenance  of  this  rate  is  inherently  unreasonable/ 

The  rates  established  by  the  state  commissions  in  the  two 
states  through  which  this  transportation  is  mainly  conducted 
are  instructive.  They  can  not  be  given  for  distances  as  great  as 
that  involved  in  the  St.  Louis  rate,  but  for  400  miles  they  are : 
Missouri,  15^^  cents;  Kansas,  15^  cents. 

While  the  attack  of  the  complaint  is  mainly  directed  against 
the  St.  Louis  rate,  the  intervening  petitions  put  in  issue  rates 
from  the  Kansas  field  to  Mississippi  river  crossings  north  of 
St.  Louis,  and  these  should  also  be  referred  to. 

It  will  be  noted  from  the  map  that  Hutchinson  lies  nearly  due 
west  of  St.  Louis.  Since  the  course  of  the  Mississippi  river  is 
nearly  north  and  south,  it  follows  that  the  upper  crossings  are 
farther  from  the  Kansas  field  in  an  air  line  than  is  St.  Louis, 
and  although  the  actual  mileage  from  Hutchinson  to  some  of  the 
more  nortlierly  crossings  is  less  than  to  St.  Louis,  the  average 
from  the  entire  Kansas  field  would  ordinarily  be  greater.  Hav- 
ing reference  to  distance,  tlierefore,  the  rate  to  the  upper  cross- 
ings might  well  be  somewhat  higher  than  to  St  Louis.  Those 
rates  are  the  same  to  Hannibal  and  Quincy,  15  cents  to  Keokuk 
and  Fort  Madison,  and  18  cents  to  Burlington,  Davenport,  Clin- 
ton, and  Dubuque.  The  distance  from  Hutchinson  to  Dubuque 
is  610  miles,  as  compared  with  500  to  St.  Louis. 

Considered  as  a  whole,  the  increase  to  the  upper  crossings 
where  it  occurs  seems  to  be  fairly  justified  by  an  increase  in 
distance  over  St.  Louis,  and  we  hold,  with  respect  to  all  these 
Mississippi  river  rates,  that  they  are  not  unreasonable  per  «e. 
Considering  the  whole  situation,  they  are  perhaps  sufficiently 
high,  but  can  not  be  pronounced  excessive. 
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Ttu>i  jnoceedlng  also  [juts  in  isisue  nitfs  iit  interior  points  in 
lo^^ftaiiil  Missouri,  and  these  rates  are  sometimes  slightly  higher 
tliaii  Xhuse  to  the  Miiisissip(ii  river,  althiKigti  the  distance  is  some- 
wliat  legs. 

"  uile  the  reasonableness  of  rates  from  tlic  Kansas  field  to 

[Miint^west  of  tlie  Mississippi  river  is  put  in  issue,  but  little»  if 

JWJJf  attention  was  direetetl  to  those  rates.    The}"  are  in  mauy 

cm*^  blanket  rates,  the  same  from  lioth  tiie   Kansas  and  the 

JliVliigan  fields,  so  that  the  same  rate  applies  through  a  cfvusid- 

eraWe  variation  in  distance.    It  is  quite  probable  that  s<jme  of 

theat  mtes  might  upon  detailed  examination  Ix^  found  excessive, 

tut  there  is  nothing  in  tins  record  upon  which  we  can  base  an 

iiitcdligent  opijrion,  nor  do  we  feel  called  upon  at  this  time  to 

examine  the  rate  from  tlie  Kansas  liekl  to  each  one  of  these 

nomerotiH  points.    Without  {u-t*juilire  Ui  the  right  t*i  lind  upon 

fuller  inveirtigation  that  soiue  of  tljL'se  c  liargcs  may  he  i^xccssive, 

we  do  not  at  this  time  iiud  (hat  tl»r  i-lntrgc  <»f  uiuvasoualflt^ness 

Li  sn stained  in  any  of  the  cas4\s  fovcit'd  hy  this  complaint. 

While  the  Kansas  interests  liavc  allegt^l  that  thi*se  rates  to 
the  Mississippi  river  fn>ni  the  Kuusius  lield  arc  excessive  and 
have  insisted  upon  that  ulaim,  it  is  eviileut  that  this  is  not  the 
real  nlijective  point.  ^  The  Kansas  pmducer  is  interested  nrtt  in 
the  aUiolutc  rate  fnuu  his  tii'ld  to  this  internicdiatu  territory,  hut 
in  the  relative  rate  made  from  his  plant  as  compared  with  that 
from  the  plant  of  his  ^Mit^higan  Lompetit*u'.  As  alreaily  suggested, 
a  few  cent^  mon»  or  less  in  the  rate  from  the  Kansas  lield  does 
not  increase  or  diminish  the  total  auKaint  of  salt  cojisumed,  but 
it  may  abs*dnti'ly  detenu  ha*  whether  tliat  salt  shall  be  produced 
in  Kansas  or  in  Mirliigau.  -  The  real  purpose  of  this  proceeding  is 
to  i»ecure  a  readjustment  of  rates  between  these  competmg  fields, 
.At  the  date  when  tins  eomplaint  was  filed  rates  npfin  pack- 
salt  frtmi  Detroit  to  St.  Louis  were,  for  local  consumption, 
1\^  cent« :  when  for  beyond,  8^  cents.  There  was  also  a  rate  on 
bulk  salt  of  74  cent*.  The  distance  from  Detroit  to  St.  Louis  is 
aUiuost  exa<:^tly  the  same  as  from  Hutchinson,  from  which  the 
lowest  available  rate  was  13^  cents;  and  tlie  Kansas  producer 
ioHkited  that  if  these-  i-ates  were  maintained  from  Detroit^  then 
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the  rate  from  the  Kansas  field  was  too  high  and  should  be  reduced. 
The  St.  Louis  rate  was  made  the  principal  point  of  attack,  and 
we  may  properly  inquire  whether  the  rates  in  effect  to  this  mar- 
ket from  Detroit  and  from  the  Kansas  field  discriminate  in  favor 
of  Detroit. 

Since  the  filing  of  the  complaint,  rates  from  Detroit  have  been 
advanced  and  now  are  upon  package  salt  11^  cents  local,  10  cents 
proportional;  upon  bulk  salt  9  cents.  Our  discussion  will  be 
addressed  to  the  present  rates. 

The  defendants  urge  at  the  outset  that  whether  the  adjustment 
be  proper  or  improper  undue  discrimination  can  not  be  affirmed, 
for  the  reason  that  ''the  carriers  which  make  the  rate  from  the 
Kansas  field  are  not  the  same  as  those  which  make  that  from 
Detroit  It  is  well  understood  that  if  the  same  carrier  serving 
both  Kansas  and  Detroit  names  a  lower  rate  for  substantially 
the  same  distance  from  Detroit  than  from  Kansas,  it  must  be 
prepared  to  justify  that  discrimination,  but  if  carrier  A  serves 
St.  Louis  from  the  Kansas  field,  while  carrier  B  serves  that 
market  from  the  Detroit  field,  then  carrier  A  is  not  guilty  of 
discrimination  because  it  declines  to  meet  the  rate  established 
by  carrier  B.  * 

The  answer  of  the  complainants  to  this  claim  of  the  defendants 
Ls  that  the^  Wabash  Railroad,  which  is  the  short  line  from  Detroit 
to  St.  Louis,  and  which  names  the  low  rate  between  those  points, 
also  extends  from  Kansas  City  to  St.  Louis  and  joins  in  the  rates 
from  the  Kansas  field  to  the  same  market.  They  point  to  the 
previous  decisions  of  this  Commission  in  which  we  have  held 
that  a  carrier  which  is  party  to  a  joint  rate  may  be  held  responsi- 
ble for  that  rate  and  for  any  discrimination  which  results  from 
its  maintenance. 

Two  questions  would  seem  to  be  open  to  inquiry : 

(a)  Is  the  Wabash  Railroad  justified  in  naming  its  present 
rates  from  Detroit  to  St.  Louis  ? 

(b)  Does  that  carrier,  or  can  that  carrier  so  control  the  rate 
from  the  Kansas  field  to  St  Louis  that  it  should  be  held  answer- 
able for  the  discrimmation  which  results  from  a  failure  to  reduce 
that  rate  to  correspond  with  the  Detroit  rate  ? 
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It  will  be  seen  upon  a  reference  to  the  mai)  that  the  salt- 
producing  points  of  Michigan  are  located  mainly  upon  the  water. 
They  are,  upon  the  western  side  of  tlie  peninsula,  Manistee  and 
Ludiiigton  upon  Lake  Michigan,  and  upon  the  eastern  side.  Bay 
City,  Port  Huron,  Wyandotte,  and  Detroit  upon  Lake  Huron. 
It  waiJ  said  in  testimony  that  salt  was  produced  in  Michigan,  in 
quantities,  at  but  a  single  interior  point,  Saginaw,  which  lies  in 
close  proximity  to  the  water. 

The  distance  from  Ludington  and  Manistee  to  Milwaukee  and 
Chicago  is  from  100  to  150  miles.  It  api)ears  from  this  record 
that  salt  has  for  many  years  Ixjen  transi)orted  from  these  points 
of  production  by  water  to  both  Milwauk(»e  and  Chicago.  Much 
of  this  transportation  is  in  boats  owned  by  the  producers  of  the 
salt;  but  there  is  to-day,  and  for  some  time  has  been,  a  r(»gular 
tariff  of  the  Pere  Marquette  steamers  namuig  a  rate  of  2J  cents 
from  both  these  producing  points  to  Milwaukee  and  Chicago. 

While  it  does  not  appear  under  what  cin^umstances  salt  is 
carried  from  ports  upon  Lake  Huron  to  Chicago  and  Milwaukee 
nor  the  cost  of  the  transportation,  it  does  api)ear  that  the  salt 
produced  at  these  Lake  Huron  ports  moves  mainly  by  wat(?r. 
The  testimony  shows  that  80  per  cent  of  all  the  salt  nranufac- 
tured  in  Michigan  starts  upon  its  journey  by  water,  and  it  was 
said  that  90  per  cent  of  the  salt  going  hito  this  contested  territory 
moved  by  lake  and  raiL 

It  can  not,  therefore,  be  doubted  and  nnist  be  assumed,  that 
this  Michigan  salt  can  be  laid  down  in  Chicago  or  Milwaukee 
for  2 J  cents  per  100  pounds.  The  cost  of  reaching  any  particu- 
lar point  of  consumption  can  not  exceed  the  rate  from  these  two 
railroad  centers  plus  2^  cents  for  the  water  carriage. 

The  distance  from  Cliicago  to  St.  Louis  by  the  short  line  is 
278  miles.  Several  different  lin(»s  of  railway  connec^t  tlicse 
great  commercial  centers,  and  competition  for  business  by  these 
different  routes  is,  and  always  has  lK»en,  most  active.  It  aj>- 
pears  that  the  rate  on  salt  from  Chicago  to  East  St.  Louis 
was  for  a  long  time  6|  cents  per  100  pounds.  The  local  rate 
on  package  salt  is  now  9  cents  per  100  pounds,  tlie  rate  on 
bulk  salt  tlie  same. 
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Detroit  is  within  the  Michigan  field.  The  quality  of  the  salt 
produced  at  that  pohit  and  the  cost  of  production  are  substan- 
tially the  same  as  at  other  points.  The  price  at  which  that  salt 
is  sold  can  not  exceed  that  obtained  for  salt  produced  at  other 
Michigan  plants.  If  Detroit  salt  is  to  find  a  market  in  St  Louis  or 
upon  the  Mississippi  river  it  must  move  there  at  no  liigher  cost  of 
transportation  than  obtains  from  other  Michigan  producing  points. 

The  Wabash  Railroad  has  upon  its  rails  at  Detroit  extensive 
salt  works.  If  it  is  to  move  any  part  of  the  product  of  that 
factory  to  St.  Louis  or  other  Mississippi  river  points  it  must 
make  a  rate  fairly  commensurate  with  that  from  the  plants  of  its 
competitors,  and  tliis  is  precisely  what  the  W^ abash  Railroad  has 
attempted  to  do  in  the  past  and  is  attempting  to  do  to-day.  It 
insists  that  just  as  the  Kansas  field  is  treated  as  an  entirety  in 
the  naming  of  rates,  so  shall  the  Michigan  field  be  treated,  and 
that  Detroit  is  a  part  of  that  field. 

V  The  cost  of  transporting  salt  from  Ludington  or  Manistee  to 
Chicago  is  2^  cents  per  100  pounds;  from  Cliica^o  to  St.  Louis, 
9  cents  per  100  pounds,  making  a  total  cost  of  11 J  cents.  The 
present  rate  from  Detroit  is  lli^  cents.  It  is  difficult  to  see  how 
the  Wabiish  road  can  maintain  a  higher  rate  from  Detroit  than 
it  now  does  in  view  of  the  competition  which  it  meets  from  the 
Michigan  field  l}y  other  lines  of  tmnsportation.  Nor  can  it  be 
said  that  the  i)resent  rate  from  Chicago  is  an  unnatural  or  an 
abnormal  one.  That  rate,  considering  the  general  level  of  rates 
obtaining  in  the  respective  territories,  is  not  much  if  any  lower 
than  the  present  rates  from  the  Kansas  field  to  Kansas  City  — 
not  as  low  as  the  13^-cent  rate  from  that  field  to  St.  Louis. 

Sliould  the  W^  abash  Railroad,  under  the  circumstances  of  this  case, 
be  required  to  insist  upon  the  maintenance  of  as  low  a  rate  from 
Hutchinson  to  St.  Louis  as  it  maintains  from  Detroit  to  St.  Louis? 

It  may  be  questioned,  to  begin  with,  whether  there  is  to-day 
any  unreasonable  disparity  in  the  rates  on  package  salt,  which 
are  11|^  cents  from  Detroit  as  against  13^  cents  from  Hutcliinson. 

While  tlie  rate  from  Detroit  is  less,  although  the  distance  is  the 
same,  it  must  be  remembered  that  the  general  level  of  rates  in  the 
territory  east  of  St.  Louis  is  nuich  lower  than  that  in  territory  to 
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:^  Indeed,  tlii.s  differetu  e  grinitly  exceeds  tlie  difference 
between  these  rates.  For  example,  the  lirst-class  rate  from  Ilutcli- 
inson  to  St.  Louis  in  il.l9|,  while  that  from  Detroit  is  46  centn. 
In  official  cla.«4sificatk>ii  suU  is  cla^^siiied  as  sixtli  class,  and  the  sLxth* 
el&ss  rat-e  from  Detroit  t<j  St.  Louis  is  14  cents.  That  cummodity 
is  not  rated  in  the  western  ckissifieation,  but  the  lowest  rate  named 
from  Hutchinson  to  St.  Lrmis  uiion  miy  class  is  22  cents. 

It  has  been  recently  held  in  SnH0ofrer  Gfms  Co,  v.  /L,  T*  ^ 
S.  F.  Ry.  Co.,  22  L  C.  C\  Rep.,  391,  that  this  difference  in  trans- 
portation conditions  may  justify  a  lower  eomniodity  rate,  mile 
for  mile,  east  than  west  of  the  Mississippi  river.  On  the  whole, 
we  are  inclined  to  the  opinion  that  the  diff'erence  between  these 
lates  on  package  salt  fi*oni  the  east  and  from  the  west  is  no 
greater  than  it  ouglit  to  be  under  all  the  eii'cumstances. 

The  proportional  rate  of  10  cents  applies  upon  traffic  destined 
for  points  beyond  St.  Louis.  This  Commission  has  in  se%^eral 
instances  held  that  a  proportional  rate  applying  to  through  traffic 
might  well  be  Kiwer  than  the  correspond  ling  local  rate,  and  we 
do  not  find  in  this  instance  any  undue  disparity, 

The  rate  of  9  cents  upon  bulk  salt  is  the  same  as  tlmt  from 
Chicago  and  is  not  therefore  justified  by  competitive  conditions, 
Thi«  rate  gives  to  Detroit  a  distinct  advantage  over  otlier  points  in 
the  Michigan  tield  and  over  the  Kansas  iit4tl,  to  w^liich  it  Ls  not 
entitled^  In  our  opinion,  a  corrcspiHuUiig  rate  from  the  Kansas 
field  of  11  cents,  witli  a  minimum  of  <30,000  p<nuids,  would  be  rela- 

ely  fair,  and  such  a  rate  would  afford  1>etter  business  for  the 

rierjj  than  the  prrscnt  package  rate,  niinimuju  37,500  pounds. 

Our  conclusion  is  that  in  the  main  rates  from  Detroit  to 
St.  Louis  do  not  nntbily  discriminate  against  the  Kansas  pro- 
ducer, but  assuming  that  tliey  do,  can  tlie  W^ abash  Hailroat!  be 
properly  required  to  connect  that  discrinimation  ?  We  do  not 
think  lliat  it  should  he^  for  tlio  reason  that  this  carrier  d*)es  not 
bear  such  a  relation  to  the  rates  fmni  Hntchinson  to  St.  Louis 
that  it  should  be  properly  held  responsible  f<  ir  whatever  discrim- 
ination may  exist  in  the  present  relation. 

The  Wabash  takes  up  this  traffic  at  Kansas  City.  It  can  only 
e  in  the  transportation  from  the  Kansas  Held  m  connection 
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with  some  line  operating  to  Kansas  City  from  the  west  Were 
tlie  Wabash  disposed  to  re<luoe  the  rate  from  the  Kansas  field  to 
St.  Louis  it  could  only  do  so  by  sacrificing  its  own  revenae  from 
Kansas  Oity  to  St  Louis  to  a  sufficient  extent  to  bring  aboat  the- 
desired  readjustment.  ^The  present  rate  to  the  Missouri  river  from 
the  Kansas  field  is  10  cents,  and  the  Wabash  must,  therefore,  if 
it  establishes  a  rate  of  11^  cents  to  St  Louis,  accept  for  its  trans- 
portation service  from  Kansas  City  Ij^  cents  per  100  pounds. 

The  distance  from  Kansas  City  and  Chicago,  respectively,  to 
St.  LouLs  is  almost  exactly  the  same.  The  cost  of  bringing  salt 
from  the  Kansas  field  to  Kansas  City  is  10  cents  per  100  pounds ; 
the  cost  of  bringing  salt  from  the  Michigan  field  to  Chicago  is 
2^  cents  per  100  pounds.  IIow,  in  this  posture,  can  the  Wabash 
Railroad,  extending  from  both  Chicago  and  Kansas  City  to 
St  Louis,  be  required  to  maintain  from  Cliicago  and  Kansas 
City  such  rates  as  will  make  the  through  rate  from  the  point  of 
prmluetion  the  same  ?  To  do  this  that  carrier  must  name  a  rate 
from  Kansas  City  which  is  7|  cents  per  100  pounds  less  than 
from  Chicago,  although  upon  every  consideration  the  Chicago 
rate  should  \ye  the  lower. 

There  is,  in  our  opinion,  undue  discrimination  upon  the  part  of 
the  Wabash  Railroad  in  maintaining  the  present  rate  of  9  cents 
upon  hulk  salt  .  That  rate,  which  is  the  same  as  the  present  rate 
from  Clii(;ago,  Ls  not  forced  by  legitimate  competition  upon  the 
carritM',  and  the  Wabash  Railroiul  should  either  join  in  establish- 
ing a  corresponding  rate  from  the  Kansas  field  or  should  advance 
its  rate  from  Detroit 

hAs  to  all  other  rates  there  is  no  undue  discrimination,  and  if 
there  were  the  Wabash  could  hardly  be  called  upon  to  remove 
the  same,  since,  except  as  to  this  bulk-salt  rate,  it  simply  accepts 
a  situation  which  it  can  not  control.  There  is  no  similarity 
l)etw(*en  this  (rase  and  that  presented  hi  Rnilroad  Commisinan  of 
Tenn.  v.  ^l.  ^l.  R.  R.  Co.,  17  I.  C.  C.  Rep.,  418,  for  there  the  lines 
beyond  the  Ohio  river  absolutely  domhiated  the  situation,  and  the 
(liscriinination  could  not  exist  except  by  their  voluntary  action. 

It  has  already  been  noted  that  the  average  distance  from  the 
Kansas  field  to  the  upper  Mississippi  river  crossings  is  greater 
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than  to  St.  Louis,  Upon  llit?  otlier  iiaiuU  the  distaiii't?  from  the 
Mk'higaii  fit^ld  gmws  less  na  we  proceed  iiortli  from  St.  Louis. 
If  the  Kansas  field  is  not  eutitleil  to  meet  tlie  Miehigun  field 
upon  an  etjuality  of  rate  at  St,  Louis,  it  k  still  \em  entitled  to 
do  80  at  Mississippi  river  points  n^»rth  of  St.  Louis.  For  ex- 
ample, the  distance  from  Hutchinson  to  Dubuque,  the  most 
ntutherly  of  these  erossings  in  eoutroversy,  is  tilO  miles,  while 
the  distiuice  from  Chicago  is  but  172  miles.  Hates  firmi  the 
Kansas  field  increase,  as  has  been  already  noted,  from  13^  cents 
at  St,  Louis  to  18  cents  at  Dubuque.  Rates  from  tlie  Michigan 
field  are  13i  cents  to  all  Mississip|>i  river  crossijigs  north  of 
8t.  Louis.  Manifestly,  if  there  is  no  undue  discrimination  at 
St.  Louis  none  exists  at  the  more  northerly  crossings. 

This  eoniphunt  also  puts  in  issue  the  justice  of  the  present 
atljiistment  with  resjiec't  to  a  great  number  of  points  west  of  the 
Mississippi  river,  mostly  in  tlie  states  of  iowa  aii<l  Missouri. 

The  comivetitive  situation  enduaeed  in  the  present  proceeding 
was  present^tl  to  the  Commission  iii  Anfhmit/  ^S'alt  Co.  v.  3L  J\ 
Rif.  Co,,  5  I,  C.  C,  Rep,,  299,  the  Kansas  sliippei^  being  in  that 
case,  as  at  the  [iresent  time,  the  complainants-  It  h  impossible  to 
tell  from  the  report  of  that  case  exactly  what  the  relation  of  rates 
conq)hiined  of  then  was,  but,  e!earh%  it  was  mucli  more  favor- 
able to  Michigan  than  the  present  adjustment.  The  case  shows,- 
for  example,  that  the  rate  from  the  Kansas  field  to  St.  Louis  waal 
24Jr  cents,  while  the  rate  from  the  Michigan  field  at  tliat  time 
was  10^  cents.  It  seems  fairly  inferable  from  the  statement  of 
facts  that  under  the  then  existing  rates  the  Michigan  producer 
met  the  Kansas  producer  upon  a  substantial  ec|uality  at  tlie  Mis- 
stHiri  river  anil  had  an  advantage  in  the  rate  with  respect  to  most 
territory  east  of  that  river. 

While  that  conqdaint  was  dismissed,  the  controversy  continued. 
Carriers  serving  the  Kansas  field  were  defendmits  to  tliat  pro- 
ceeding and  resisted  tlie  application  of  the  complainants,  but  none 
the  less  it  was  and  is  manifestly  in  their  interest  to  supply  tliis  ter- 
ritory lietween  the  Mississippi  and  Missonri  rivers  from  Kansas. 
Kansas  prodncers  continued  ia  insist  upon  a  better  rate,  and  rates 
wers  gradually  reduced  at  all  points.    At  St,  Louis  the  cut  was 
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niih  >omo  Hue  operating  to  Kansas  City  from  the  west.  Were 
ilu'  Wabiush  disposed  to  reduce  tlie  rate  from  the  Kansas  field  to 
Su  Louis  it  could  only  do  so  by  sacrificing  its  own  revenue  from 
Kau.siws  City  to  St.  Louis  to  a  sufficient  extent  to  bring  about  the 
di'sirod  readjustment. ^The  present  rate  to  the  Missouri  river  from 
I  lie  Kansas  field  is  10  cents,  and  the  Wabash  must,  therefore,  if 
it  establishes  a  rate  of  11^  cents  to  St.  Louis,  accept  for  its  trans- 
puriatiou  service  from  Kansas  City  li  cents  per  100  pounds. 

riie  distance  from  Kansas  City  and  Chicago,  respectively,  to 
Si.  Louis  is  almost  exactly  the  same.  The  cost  of  bringing  salt 
iv\m\  the  Kansas  field  to  Kansius  City  is  10  cents  per  100  pounds ; 
the  cost  of  brhiging  salt  from  the  Michigan  field  to  Cliicago  is 
'1\  cents  per  100  pounds.  How,  in  this  posture,  can  the  Wabash 
Raili\>ail,  extending  from  both  Chicago  and  Kansas  City  to 
St.  LiHiis,  be  required  to  maintain  from  Chicago  and  Kansas 
City  such  rates  as  will  make  the  through  rate  from  the  point  of 
pixnluction  the  same  ?  To  do  this  that  carrier  must  name  a  rate 
from  Kansas  City  which  is  7J  cents  per  100  pounds  less  than 
from  Chicago,  although  upon  every  consideration  the  Chicago 
rate  should  be  the  lower. 

There  is,  in  our  opinion,  undue  discrimination  upon  the  part  of 
the  Wabash  I^ulroad  in  maintaining  the  present  rate  of  9  cents 
upon  bulk  salt.  That  rate,  which  is  the  same  as  the  present  rate 
from  Chicago,  is  not  forced  by  legitimate  competition  upon  the 
carrier,  and  the  Wabash  Railroad  should  either  johi  in  establish- 
ing a  corresi>onding  rate  from  the  Kansas  field  or  should  advance 
its  rate  from  Detroit. 

hAs  to  all  other  rates  there  is  no  undue  discrimination,  and  if 
there  w(»re  the  Wabash  could  hardly  be  called  upon  to  remove 
the  same,  since,  except  as  to  this  bulk-salt  rate,  it  simply  accepts 
a  situation  which  it  can  not  control.  There  is  no  similarity 
betwei'n  this  ciise  and  that  presented  m  Rtiilroad  Commission  of 
Trnn.  v.  A.  A,  R.  11  Co.,  17  L  C.  C.  Rep.,  418,  for  there  the  linens 
beyond  the  ( )hio  river  absolutely  dominated  the  situation,  and  the 
discrimination  could  not  exist  except  by  their  voluntary  action. 

It  hiLs  ah'cady  been  noted  that  the  average  distance  from  the 
Kansas  field  to  the  upper  Mississippi  river  crossings  is  greater 
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than  to  St.  Louis.  Upon  the  other  hand,  the  distance  from  the 
Michigan  field  grows  less  as  we  proceed  north  from  St.  Louis. 
If  the  Kansas  field  is  not  entitled  to  meet  the  Michigan  field 
upon  an  equahty  of  rate  at  St.  LouLs,  it  is  still  less  entitled  to 
do  so  at  Mississippi  river  points  north  of  St.  Louis.  For  ex- 
ample, the  distance  from  Hutchinson  to  Dubuque,  the  most 
northerly  of  these  crossings  in  controversy,  is  010  miles,  while 
the  distance  from  Chicago  is  but  172  miles.  Rates  from  the 
Kansas  field  increase,  as  has  been  already  noted,  from  13^  cents 
at  St  Louis  to  18  cents  at  Dubuque.  Rates  from  the  Micliigan 
field  are  13^  cents  to  all  Mississippi  river  crossuigs  nortli  of 
St.  Louis.  Manifestly,  if  there  is  no  undue  discrimination  at 
St  Louis  none  exists  at  the  more  northerly  crossings. 

This  complaint  also  puts  in  issue  the  justice  of  the  present 
adjustment  with  respect  to  a  great  number  of  points  west  of  the 
Mississippi  river,  mostly  in  the  states  oi  Iowa  and  Missouri. 

The  competitive  situation  embrac^ed  hi  the  present  proceeding 
was  presented  to  the  Commission  in  Anthony  Salt  Co,  v.  M,  P. 
Ry.  Co.^  5  I.  C.  C.  Rep.,  299,  the  Kansas  shippers  being  in  that 
ease,  as  at  the  present  time,  the  complainants.  It  is  impossible  to 
tell  from  the  report  of  that  case  exactly  what  the  relation  of  rates 
complained  of  then  was,  but,  clearly,  it  was  much  more  favor- 
able to  Michigan  than  the  present  adjustment.  The  case  shows, 
for  example,  that  the  rate  from  the  Kansas  field  to  St.  Louis  was 
24J-  cents,  while  the  rate  from  the  Michigan  field  at  that  time 
was  10^  cents.  It  seems  fairly  inferable  from  the  statement  of 
facts  that  under  the  then  existing  rates  the  Michigan  producer 
met  the  Kansas  producer  upon  a  substantial  equality  at  the  Mis- 
souri river  and  had  an  advantage  in  the  rate  with  r(»si)ect  to  most 
territory  east  of  that  river. 

While  that  complaint  was  dismissed,  the  controversy  continued. 
Carriers  serving  the  Kansas  field  were  defendants  to  that  pro- 
ceeding and  resisted  the  application  of  the  complainants,  but  none 
the  less  it  was  and  is  manifestly  in  their  interest  to  supply  this  ter- 
ritory between  the  Mississippi  and  Missouri  rivers  from  Kansius. 
Kansas  producers  continued  to  insist  upon  a  bt^ter  rato,  and  rates 
were  gradually  reduced  at  all  points.   At  St  Louis  the  cut  was 
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from  2i\  cents  to  13^  oents,  at  Fort  Madison  from  24Jr  cents 
15  cents.  There  were  also  advanees  from  Michigan.  The  whole 
situation  was  a  most  troublesome  one,  leading  to  many  disputes 
and  to  many  mifortunate  rate  situations  from  the  standpoint  of 
the  carriers.  Frequent  conferences  were  held,  until  finally  the 
nuitter  was  lai<l  at  rest  by  the  present  adjustment. 

This  case  does  not  clearly  sliow  the  exact  theory  upon  wliieh 
that  adjustment  lia«  Ijeen  worked  out  nor  does  there  seem  to 
have  been  any  exact  theor}%  Probably,  in  view  of  the  conflicting 
interests  and  the  great  luimher  of  carriei^  involved,  it  would  lie 
impossible  to  apply  any  uniform  rule.  Generally  stat^d»  mtesl 
from  Michigan  in  all  cases  are  less  to  the  Mississippi  river,  as^ 
in  our  opiniun,  thf^y  prci{icrly  should  be.  Soon  after  crossing  that 
riik^er  a  point  is  reached  where  tlie  rate  from  Michigan  and  from 
Kansas  l>eeome8  the  same,  and  this  relation  is  continued  west, 
prodncing  a  lilankct  nf  considerable  extent  beyond  which  the 
rate  is  in  favor  of  Kanstis. 

We  have  examined  a  great  number  of  tJwse  intermediate 
points.  As  must  hv  the  case  witli  every  blanket,  instances  are 
found  upon  the  edges  where  the  present  adjustment  is  not  alto- 
gether in  accordance  with  the  relative  distances  and  is  not  prob- 
ably the  adjustnient  which  would  lie  estaljlished  if  that  point 
alone  were  under  consideration.  In  the  very  nature  of  things  it 
would  be  almost  impossible  for  us  to  look  into  eaeh  instance,  nor 
have  we  attempted  to  do  so.  The  matter  has  Ix^en  long  the  sub* 
ject  of  controversy  ;  the  settlement  seems  to  have  l^een  lionestly 
mmle,  and  without  undertaking  to  approve  the  adjustment  in 
detail  and  without  expressing  an  opinion  which  would  prevent  a 
further  examination  of  particular  instances  which  may  be  called 
to  our  attentit>n,  Ave  fail  to  fm<l,  on  the  whole,  that  this  adjust- 
ment unduly  discrimuiates  against  the  interests  of  Kansas,  which 
are  represented  by  the  complainants. 

>j  On  the  whole,  we  are  satis'tied  that  the  present  rates  of  freight 
are  as  favorable  to  the  Kansas  field  as,  all  things  considered,  they 
should  be,  except  that  a  rate  applicable  to  the  transportation  of 
bnlk  salt  from  the  Kansas  field  to  St.  Louis  should  be  named  to 
correspond  with  that  establLshed  from  Detroit 
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The  WaV>iksli  Railroad  Company  will  \k*  required  to  cease  and 
desist  from  tljt*  diyi'riminatii^n  ii*)w  arising  out  of  the  main- 
tenance from  Detroit  to  St.  Louis  of  the  9-cent  rate  upon  hulk 
salt*    Otherwise  the  complaint  will  be  dismisHed, 

ForitTif  Section  Applications 

'It  has  been  alreafly  noted  tliat  raten  from  the  Kansas  field  to 
some  points  west  of  the  Mississippi  river  are  slightly  higher 
than  those  at  the  river  crossings,  and  it  therefore  results  that  ui 
some  instances  there  is  a  violation  of  tlie  fourth  section.  This  is 
referred  to  in  the  complaint  and  the  intervening  petitions. 
The  cage  was  originally  heard  in  the  fall  of  1910,  hut  was  not 
tied  or  disposeil  of  at  that  time  fur  the  reikson  that  the  parties 
^dicated  a  desire  to  make  certain  rate  changes  whicli  it  was 
thought  might  remove  the  cause  of  complaint*  In  fact,  tlie  rates 
fnmi  Detroit  to  St.  Louis  were  advanced,  as  already  indicated,  hut 
ithis  was  not  sufficient  to  satisfy  the  i-omplainants,  and  the  case 
accordingly  set  down  for  fnrtlier  hearing  in  Noveml>er,  1911. 
No  reference  was  made  upon  the  first  hearing  to  the  violations 
of  the  fourth  section*  It  wa.s  the  purpose  of  the  C^ommission  to  set 
down  for  investigation  upon  the  same  date  with  the  last  heariiig 
the  a[)pUcations  which  had  been  filed  hy  the  defendants  to  this  pro- 
ceeding for  leave  to  maintain  the  liiglior  intermediate  charge,  hut 
through  error,  only  the  Wahtish  liailroml  Com(iany  was  notified. 
L'pon  the  heaiing  the  examiner  called  attention  to  the  fact 
at  the  fourtli-section  apj:)lications  of  the  defendants  should  have 
een  assigned  and  the  defendants  were  given  an  opportunity  to 
intrcMluce  any  testimony  upon  that  point  which  tliey  dtnsired. 
Some  of  them  availed  themselves  of  this  opportunity,  and  tlic  sub- 
ject is  referred  to  in  more  or  less  detail  in  all  the  briefs  whicli  liave 
been  filed  and  was  to  some  extent  discussed  upon  the  argument. 
It  wa^  however,  said  by  counsel  for  one  or  more  of  the  defend- 
ants upon  tlie  aigunient  that  this  matter  ought  not  to  lie  disposed 
of  upon  the  present  record,  for  the  reason  that  other  carriers  not 
defendant«  to  this  proceeding  were  interested  in  these  rates. 

So  far  a^  appears  the  question  presented  under  these  fourth- 
eectton  applications  is  an  extremely  simple  one.    Lmes  leading 
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from  Kansas  iii  meeting  competition  upon  the  Mississippi  river 
have  niacle  rat^s  which  tliey  allege  to  be  abnormally  low,  and 
for  this  reason  they  ask  to  maintain  at  intennecliat«  points  higher 
rates,  which,  they  say,  are  reasonable.  ^Ve  have  found  that  there 
is  active  competition  upon  the  Mississippi  river  between  these 
two  salt  fields  and  that  the  rates  from  both  directions,  especially 
from  the  Kansas  field  to  these  various  Mississippi  river  crossings, 
are  low,  but  we  have  not  found,  nor  do  we  find,  tliat  they  are 
so  unrciusonably  low  as  to  justify  tlie  charghig  of  a  higher  rate  at 
intcnnediate  points. 

Neither  do  we  find  that  the  competitive  conditions  which  are 
alleged  to  justify  the  liigher  intermediate  rates  do,  under  all  the 
circumstances  of  this  case,  afford  such  valid  justification.  Nor 
yet,  while  declining  to  condenm  as  unreasonable  the  intermediate 
rates,  have  we  given  to  those  rates  such  examination  that  we  can 
pronounce  them  reasonable  at  this  time. 

Hcforc  we  allow  these  defendants  to  depart  from  the  mandate 
of  tilt*  statute  as  expressed  in  the  present  fourtli  section  we  must 
he  satisHcd  that  the  more  distant  rates  are  unduly  low  and  that 
th(»  (lc[)arture  from  the  fourth  section  is  warranted  by  competi- 
tive* conditions  at  the  more  distant  point  wliich  do  not  exist  at  the 
intermediate  point.  In  this  case  we  fail  to  find  that  the  long- 
distance rates  are  unreasonably  low,  and  apparently  the  compe- 
tition at  the  more  distant  point  is  of  exactly  the  same  sort  as  at 
the  intiM-mediate  point. 

>ilf,  tliercfore,  these  a[)plications  stood  for  disposition,  we  should 
deny  tlic  right  to  maintain  the  higher  intermediate  rates.  So  far 
as  we  can  see,  the  fa<*ts  are  fully  l>efore  the  C(mimission,  and 
nothing  would  be  gained  by  another  liearing ;  but  if  these  defend- 
ants, or  any  of  them,  conceive  that  a  further  investigatitm  should 
he  lield  they  may  file  with  this  Commission,  on  or  In^fore  the 
l-nli  (hiy  of  March,  a  statement  asking  for  such  fuilher  inve^ti- 
giiiioii  and  giving,  briefly,  the  reasons  why  the  present  uivestiga- 
tion  lias  not  b(*en  suHi<-ient.  If  upon  considering  these  statements 
gromid  for  further  investigation  appears,  the  applications  will  be 
set  down  for  hearing.  Otherwise  orders  will  l)e  entered  denying 
the  applications  as  to  these  rates  on  salt,  effective  as  of  May  1,1912. 
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RELATIVE  RATES 

The  Eau  Claire  Lumber  Case^ 

Knapp,  Commi%9io7ier : 

•  ««««««« 

1.  The  complainant,  the  Eau  Claire  Board  of  Trade,  is  an 
association  of  citizens  and  residents  of  the  city  of  Eau  Claire, 
Wisconsin,  organized  to  promote  the  business  interests  of  that 
city.  The  defendant  railroad  companies  are  severally  common 
carriers  engaged  in  the  interstate  transportation  of  lumber  and 
other  freight.  The  sources  of  supply  of  the  west-bound  lumber 
shipped  over  these  roads  are  the  forests  of  northern  Michigan, 
Wisconsin  and  Minnesota;  and  the  main  points  from  which 
such  shipments  are  made  are  Minneapolis,  Eau  Claire,  Winona, 
La  Crosse,  Oshkosh,  Milwaukee  and  Chicago,  and  the  following 
towns  on  the  Mississippi  river,  south  of  La  Crosse,  to  wit: 
Dubuque,  Clinton,  Lyons,  Fulton,  Moline,  Rock  Island,  Daven- 
port, Muscatine,  Burlington,  Keokuk,  Hannibal  and  Louisiana. 
The  market  or  distributing  towns  to  which  these  shipments  are 
made  are  for  the  most  part  the  "  Missouri  river  points,"  Sioux 
City,  Omaha,  Council  Bluffs,  St.  Joseph  and  Kansas  City. 

2.  No  one  of  the  defendant  roads  reaches  all  these  points  of 
pioduction.  From  Eau  Claire  shipments  of  lumber  are  made  to 
the  Missouri  river  over  the  (Chicago,  Milwaukee  &  St.  Paul,  the 
Chicago,  St.  Paul,  Minneapolis  &  Omaha,  and  the  Wisconsin 
Central.'  The  Chicago,  Milwaukee  &  St.  Paul  road,  (hereinafter 
deBignated  the  "Milwaukee,")  has  main  lines  as  follows:  from 
Chicago  to  Council  Bluffs ;  from  Marion,  Iowa,  on  said  former 

1  Decided  Jane  17, 1S92.  Interstate  Commerce  Commiftsioii  Reports,  Vol.  V, 
pp.  S64-298.  For  Bigniflcant  features  of  this  cuKe,  coiiHult  ]{ipley's  Kail  roads : 
liates  and  Regulation.  (Index.) 
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line,  to  Kansas  City ;  from  Oshkosh  to  Milwaukee  ;  from  Mil- 
waukee to  Sabula  Junction  ;  from  Minneapolis  via  Wabasha 
to  Sabula  Junction,  called  the  "  river  line ; "  from  Minneapolis 
to  Mason  City,  called  the  "  Iowa  &  Minnesota  line."  Minneapolis, 
Winona  and  La  Crosse  are  on  the  "  river  line,"  but  Eau  Claire 
is  on  a  branch  forty-eight  miles  in  length  connecting  with  that 
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line  at  Wabasha.  The  Milwaukee  road  has  an  arrangement  with 
the  Iowa  Central  by  which,  in  hauling  from  Eau  Claire  and 
W^inona  to  Council  Bluffs,  it  uses  the  latter  road  from  Mason 
City  to  Pickering,  a  distance  of  97  miles,  and,  in  hauling  to 
Kansas  City,  it  uses  the  same  road  from  Mason  City  to  Hedrick, 
a  distance  of  167  miles.  The  distances  via  the  Iowa  Central  are 
considerably  less  than  those  over  the  Milwaukee  line  proper. 
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The  Chicago,  St.  Paul,  Miiineapolia  Sc  Omaha  road  (hereinafter 
Styled  the  ^' Omaha'*)  ha.s  a  line  extending  from  Eau  Claire 
through  St  Paul  aud  Minneapolis  to  Sioux  City,  Omaha,  and 
Council  Bluffs.  #  ♦  *  «  • 

3.  As  above  stated,  the  sources  of  supply  of  the  lumber  carried 
by  these  roads  are  the  forests  of  Northern  Minnesota,  Wisconsin 
and  Michigan.  The  Minnesota  timlier  is  maniifaetured  into  luni- 
her  lai*gely  at  Minneapolis,  and  thence  iraiisportcd  to  market; 
the  Michigan  timber  is  manufactured  into  lumber  in  that  state 

d  carried  by  water  to  Milwaukee,  Chicago  and  other  lake 
ports;  the  Wisconsin  timber  is  inruiufactured  extensively  at 
Eaa  Claire,  Winona,  La  Crossa  and  Oshkosh.  Eau  Claire  and 
La  Crosse  are  in  western  Wisconsin,  the  former  al^aixLl^Lii^iles 
by  water  from  the  Mississippi  river,  and  the  latter  on  its  east^sm 
bank  ;  Winona  is  in  Minnesota,  on  the  western  bank  of  the 
Mississippi,  and  Oshkosh  is  on  Lake  Winnebago  in  eastern 
Wiiiconsin.  Minneapolis  is  about  100  miles  from  Eau  Claire; 
Winona  about  80  miles,  and  La  Crosse  about  108  miles.  Eau 
Claire  is  situated  at  the  junction  of  the  Eau  Claire  and  Chippewa 
rivers  ;  the  Eau  Claire  is  a  branch  of  the  Chippewa,  and  the' 
latter  empties  into  the  Mississippi,  Logs  are  floated  down  the 
Eau  Claire  luml  Chippewa  rivers  to  Eau  Claire^  and  thence  on 
the  Chippewa  and  Mississippi  rivers  to  Winona  and  La  Crosse, 
and  idso  to  Alississifjpi  river  points  lielow.  Logs  are  also  floated 
down  the  Black  river  to  La  Crosse  and  other  Mississippi  river 
towns,  A  large  part  of  the  timber  on  the  Eau  Cliiire  and  Black 
rivers  can  Ije  floated  with  about  equal  facility  down  either  stream 
am]  taken  to  Winona  and  La  Crosse  on  the  one  hand  or  Eau 
Claire  on  the  other.  Eau  Claire,  Winona,  La  Crosse  and  Osh- 
kosh are  small  cities,  each  having  from  18,000  to  20,000  in- 
habitants, while  Minneapolis  has  about  150,000*  These  cities 
are  all  natuml  lundier  markets;  they  have  large  sawmills,  and 
the  manufacture,  sale  and  shipment  of  lumber  are  conducted  on 

large  scale  at  Minneapolis,  and  constitute  the  principal  busi- 
of  the  other  places.  Eau  Claire  and  all  the  cities  of  Wis- 
'eonsin,  Minnesota  and  th^  northern  peninsula  of  Michigan,  and 
also  Mississippi  river  points  engaged  in  the  manufacture  and 
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line,  to  Kansas  City;  from  Oshkosh  to  Mi! 
Avaukce   to  Sahula  Junction  ;  from  Minn- 
to  Salmla  Junclicm,  called  the  "river  liii- 
to  Mason  City,  called  the  "  Iowa  &  Minnt-- 
Winona  and  La  Crosse  are  on  the  ''rivj 
is  on  a  branch  forty-eight  miles  in  len 


line  at  Wahasl. 
the  Iowa  (\'i. 
Winona  to  C 
City  to  Pi  • 
Kansjis  <"'• 
a  disinr:.' 
considt!"^'  ■ 
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•..!•-  of 

•.:'-trii»- 

•:    -."•  yrars 

..>-•  thi'  i»:in- 

tiii"  MissisNippi 

'u-  more  rigidly 

i    river   market. 

.  soul  hern  yellow 

:..i>.  S(»uthern  Mis- 

isilietilion  with  the 

d   Michit^an.    This 

!.  Hne  of  Minnesota, 

.laika  and  Iowa.    The 

-  •••  reduce  the  price  of 

■  :  transporlati«»n   rates 

.      •  have  an  appreciable 

:  rr  U'lween  Kau  Claire 

.  i':.iire  in  1878  or  1879, 

--.      /rior  to  the  building  of 

..    \.ue  was  rafted  and  then 

^,>^.:in  to  various  towns  on 

.     ^-   uted  by  rail  to  market 

•  X.  :.nvns  on  the  Mississippi 

^-  ^.i.e  1^.30  or  1852.    After 

.i.r  entered  larf,'ely  into 

...  -a:!  if.uturinp  lumber"  and 

VVrut  half  the  cut  at  Eau 
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pine  forests,  the  sources  of  timber 

I'l-  of  two  rivers  which  penetrate 

iiiv  and  Chippewa,  it  appears  to  have 

:  il.s  ni'i^hboring  competitors.  .  .  .    After 

.   till.'  cost  of  its  transportation  by  water 

:  ■  is  less  than  for  tlie  sfime  distance  by  rail; 

■ifiinL^^and  preceding  expenses,  tlie  testimony 

:  i!  luinb(M'__can  be  shipped  fromjiau JGliux'c  by 

•     .iiissduri  riveniuarkidsftt  as  little  if  noUess,  cost 

I     :.r  floated  to  Mississippi_jiiTr  points  and  thence 

I  !>y  rail  to  tl)ose  markets.    The  railwtiy  companies 

;,i'^  run  fnmi  Chicjigo  across  the  Mississippi  to  the  Mis- 

"v'V  territory  naturally  desire  that  lumber  be  carried  by 

■   V  iit>wn  the  Mississippi  to  shipping  points  on  that  river, 

■i   \nj  tlience  shipped  over  their  roads  to  the  Missouri  river 

■  ;  iiki'ts.    The  Omaha  road  is  also  interested  in  maintaining  high 

.iunlier  rates  at  Eau  Claire,  l)ecause  of  an  agreement  between 

that  road  and  the  purchasers  of  its  timl)er  lands  in  northwestern 

Wisconsin,  by  which  those  purchasei*s  bound  themselves  to  ship 

over  its  line  the  timl)er  from  such  lands,  (which  is  further  from 

the  Missouri  river  markets  than  Eau  Claire  timl)er),  on  condition 

of  receiving  the  same  rates  as  might  be  charged  by  that  road 

on  such  shipments  from  Eau  Claire. 

6.  The  rates  from  Eau  Claire  and  the  other  shipping  points  to  ^ 
the  Missouri  river  markets  are  based  on  the  rate  from  Chicago, 
being  certain  differentials  over  or  under  that  rate,  and  the  same 
rate  is  made  from  any  one  of  the  shipping  points  to  all  the 
Missouri  river  markets,  although  the  distances  to  the  latter  vary 
materially.  ****** 

In  the  early  history  of  the  lumber  industry  in  this  territory 
the  principal  points  of  competition  were  Chicago  on  thr  one 
hand,  and  St.  Louis,  Hannib<al  and  Louisiana  on  the  other. 
Chicago  received  its  lumber  from  Michigan  by  way  of  the  lake, 
find  the  other  towns  received  theirs  by  way  of  the  Mississippi. 
As  railroads  were  built  from  time  to  time  into  the  northern 
pineries,  and  numerous  towns  engaged  in  the  manufaiMuiv  of 
lumber,  the  conflict  of  rates  increased  and  nnu^h  uncertainty  and 
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shipment  of  lumber  to  the  Missouri  rivtM 
competition  in  this  business,  but  the  nv.)> 
Kail  Claire  are  Winona  and  La  Crossr. 
uling  i:M)ints  for  Eau  Claire  lumber  lu . 
liavc  been,  the  Missouri  river  towuh, 
cipal  markets  for  other  shipping  po- 
river  and  in  the  interior.    Eau  CI.- 
eontined   than  its  competitoi's  i<' 
Since  1884  when  the  Boguc  nw 
pine  from  the  states  of  Geovj- 
souri,  Arkansas  and  Texas,  \ui> 
white  pine  from  Minnesota, 
competition  extends  north  i" 
and  is  strong  in  Missouri.   ' 
natural  tendency  of  this  •• 
the  northern  pine,  and  in 
on  the  latter,  but  it  (!•.» 
effect  on  the  relation  oi 
find  its  immediate  comp' 

f5.  The  Omaha  roan 
and  the  Milwaukee  ' 


■■i:il   attempts 

-    liiKiily  siib- 

■  .  an  ai^iccniont 

•I'rfi.isiun  rendered 

...ule  May  20,  1884, 


yPFRKNTIALS    WHICH 

.:  HiVKK  Points 

.  liicago,  May  10,  lt^84. 

'  -»-iice  shall  govern  in  rates 
^-  .1  the  Mississijipi  riwr  on 
.^r^  to  meforarl)itrati«^n,  has 


these  roads,  lumber 
floated  down  the  *"! 
the  latter  river,  lu- 
destinations  niaia^^ 
have  been  enga.L'*' 
these  roads  wpi. 
the  business  of  • 
shipping  the  ^ 
Claire  in  18'," 
rafted  to  Mia 
per  cent  oi 
from  th<*  C'»' 
location  a 
lumber  : 

storajL,^'       ^      --^   " 
proxiiu..      -*  '^"^  "^ 


*»c  ivL  .«£  this  question  being  settled 

-**.va  wit  i.ssue  is,  *»  What  rate  will 

^^.  ^    o  I'laoe  its  fair  proportion  of 

J...W     tor  it  is  fair  to  assume  that 

.    ?  :!!4niantled  and  driinl  up  till  all 

-. .;  exhausted;  and,  meantime,  in 

..-.    %:1I  l»e  wasted.    It  is  no  iloulit 

'.  iC'i  i^  the  largest  primary  grain 

a*i  in  their  n*turn  make  rates  on 

>»  i  applied  to  the  mads  nmcliiiig 

^  -i',  also,  that  the  actual  cost  of  the 

..-.•»i    ho  shorter  haul  from  the  Mis- 

.  ^     .    .ti«.  It  is  natural  toex)HH;t  that  the 

-.Si^     •i^iTiet. 

.%iTieil  to  the  extreme,  for  if  trans- 

•  xs  s«.Miiething  for  the  haul  from 

»    ;  >  Tieither  just  nor  ])oIitic  for  any 

o  'iT^fris^ippi  river  should  l»e  as  much  or 

^^»t.    ujt}  >e  the  cost  or  the  price  at  the 

^^  .,  »vfc>  :«t  that  himl>ep  can  be  sold  at  the 
.»v..  -iv^."^  than  at  Chicago,  it  cannot  Vhj 
k^.   ^vvi.a  '.V  made  for  so  much  greater 

,^  .48    .  '.!«'  'isi'Moct  in  all  its  l>earings.  and 
^*:v.».t   »:i'i  iirficult  duty  confided  to  me, 
V  •»  dj^vd.  —  Ed.] 
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0^  cents  per  cwt.  less  than  Chicago 

.  \\  Jiionji     .     .  1    cent        **        above  *' 

r.'l  SI.  I'aul .     .  2    cents      **  **  ** 

I..  \\Vi.:.).  KauClairo 

:.[.(iwa  Falls .     ,     .  0^  cents      *'  "  ** 

All  u£  which  is  respectfully  submitted. 

George  M.  Bogue,  Arbitrator. 

<iiu\v  the  construction  placed  upon  this  award  by  rail- 
.'.iUiuiiiies  and  their  unde  1*8 tanding  of  the  principle  upon 
ii  ii.  Wcis  biused,  we  make  the  following  extracts  from  the 

-i.uiDiiy:  A.  C.  Bird,  TrafKc  Manager  of  the  "Milwaukee" 
!';.i'L  staled  that  "the  acknowledged  principle  of  the  award  was 
Una  each  company  was  entitled  to  all  the  lumber  it  could  carry 
111  niisonable  rates  —  that  is,  rates  that  were  relatively  fair  as 
I'f'tivten  the  railroads^  and  to  put  all  the  manufacturens  on  any 
one  road  on  a  fair  equality  with  the  manufacturers  on  another 
rciad,  to  the  end  that  each  road  might  thereby  receive  the  bene- 
fit of  its  manufacturing  industries ; "  and,  again,  that  "  primarily 
the  object  of  the  Bogue  award  was  to  place  each  line  in  a  posi- 
tion to  carr}'  its  fair  share  of  the  Missouri  river  lumber,  and 
further  to  place  each  manufacturing  locality  upon  an  even  foot- 
ing with  its  competitors.  .  .  .  IfJEau  Claire  could  produce  lumber 
cheaper  than  Winona  or  La  Crosse^  then  the  latter  points  were  to 
have  a  lower  rate  so  as  to  enable  them  to  competey 

This  award  appears  to  have  been  observed  by  the  defendant 
roads  since  its  date,  May  26,  1884,  except  that  from  Februaiy 
8,  to  June  20,  1888,  the  Milwaukee  road  had  a  four-cent  differ- 
ential in  force  on  shipments  from  Eau  Claire.  ...  It  is  plain  that 
if  the  rate  from  Eau  Claire  should  be  reduced,  a  corresponding 
reduction  could  be  made  by  the  roads  leading  from  other  lumber- 
producing  and  shipping  points  which  would  restore  the  present 
relation  of  rates  between  Eau  Claire  and  such  other  points. 

8.  At  the  time  the  complaint  was  filed,  July  7,  1890,  the 
Chicago  rate  to  Missouri  river  points  was  ten  cents  per  hundred 
pounds.    It  has  since  been  advanced  to  fifteen  cents. 

The  following  table  shows  the  nites  from  the  towns  named 
therein  to  Missouri  river  points,  with  the  "  Bogue  differentials  " 
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applied  to  the  rates  from  Chicago  of  ten  and  fifteen  cents,  respec- 
tively; also  the  present  rates  as  announced  by  the  tariffs  of  the 
Western  Freight  Association :     [Abridged.  —  Ed.] 


Present  Ratf^  as 

Rates  under  Booub 

PER  Tariffs  of 

Differentials 

Western  Freight 
Association 

Cents 

Cents 

Cents 

Chicago 

10 

16 

15 

Minneapolis 

12 

17 

17 

Eau  Claire  . 

m 

2H 

2U 

Winona  .     . 

11 

16 

16 

La  Crosse     . 

11 

16 

16 

Oshkosh  .     . 

16i 

20i 

20i 

Rock  Island 

6i 

Hi 

13 

Burlington  . 

6i 

lOi 

lU 

St.  Louis      . 

H 

H 

H 

While  these  rates  are  based  on  the  Chicago  rate,  it  appears 
that  the  building  of  large  sawmills  at  other  points,  and  the 
extension  of  railways  into  the  timber  regions  of  the  northwest, 
have,  to.  a  large  extent,  withdrawn  from  Chicago  the  business  of 
supplying  lumber  to  western  markets.  Chicago,  however,  does 
as  large  a  business  as  heretofore  in  supplying  its  local  demand 


Distances  by  Short  Lines 


To 

To 

To 

To 

From 

Sioirx  City 

Coi'NciL  Bluffs 

St.  Joseph 

Kahsas  City 

Miles 

Miles 

Miles 

MUes 

Chicago    .     . 

517 

488 

479 

458 

Eau  Claire    . 

358 

457 

586 

605 

Winona   .     . 

328 

427 

656 

660 

La  Crosse     . 

356 

443 

546 

540 

Minneapolis . 

263 

362 

491 

531 

Oshkosh  .     . 

580 

604 

655 

647 

Rock  Island . 

416 

317 

319 

387 

Burlington    . 

356 

291 

273 

841 

St.  Louis  .     . 

611 

412 

307 

277 
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and  in  shipping  cast.  Lumber  from  Oshkosh  is  also  shipped 
exteii:iively  through  Chicago  to  the  east;  and  it  appears  tliat 
the  western  shipments  from  both  Chicago  and  Oslikosh  are 
mainly  the  surplus  remaining  after  eastern  markets  liave  been 
supplied.         ****** 

10.  As  before  stated,  Minneapolis,  Winona  and  La  Crosse  are 
on  the  main  line  of  the  Milwaukee  road  from  Chicago  to  Min- 
neapolis, while  Eau  Claire  is  48  miles  distant  from  the  main 
line  on  a  branch  road  from  Wabaslia.    On  an  average  there  is  a 
tniin  and  a  lialf  each  way  per  day  on  this  braneh  road,  which  is 
alx)Ut  one  tenth  of  the  business  o'f  the  main  line.    This  braneh 
road  is  compaititively  level,  with  no  difficult  grades,  and  the 
cost  of  ''physical  movement"  of  a  train  over  it  is  not  greater 
than  over  the  main  line.    It  ai)peai*s,  however,  that  a  full  train 
lannot  always  be  made  up  on  this  branch  line,  and  hence  engines 
employed  there  cannot  always  be  utilized  to  tlieir  full  capacity. 
As  a  general  rule  the  opemting  expenses  per  ton  per  mile  are 
greater  on  branch  than  on  main  lines.    Eau  Claire  is,  however, 
on  the  main  line  of  the  Omaha  road,  and  is  reached  by  the  Wis- 
consin Centnd  and  other  roads  hereinbefore  named.     Oslikosli 
is  also  on  a  branch  of  the  Milwaukee  load  about  40  or  oO  njilcs 
from  the  main  line.    It  may  be  stati'd  as  in  the  nature  of  an 
admission  that  Mr.  E.  P.  Ripley,  Tliird  Vice  President  of  tlie 
ilihvaukee  road,  testified  that  he  knew  of  no  "conditions  that 
should  make  the  rate  higher  from  Eau  Claire  than  from  ()shkt)sli 
except  that  Eau  Claire  is  nearer  the  luniber-produt-ing  territory 
and  perhaps  may  be  said  to  be  able  to  pay  more,"  and  that  "  there 
are  no  dissimilar  conditions  existing  at  Winona,  La  Crosse  and 
Minneapolis  as  compared  with  Eau  Claire  which  would  justify 
the  charge  of  a  higher  rate  per  car  per  mile  on  lumber  from  Eau 
Claire  to  the  Missouri  river  points  than  from  the  points  lirst 
named,  except  that  they  are  farther  from  the  supj)ly  and  it  costs 
more  to  get  the  logs  there."     *  #  *  * 

11.  The  avei-age  weight  of  a  car  load  of  lumber  Inking  about 
35,000  lljs.,  the  total  freight  per  car  load  to  Missouri  river  points, 
under  the  Bogue  dififerentials,  is  about  J^To.io  from  Eau  Claire  ; 
from  Winona  and  La  Crosse  about  85G.00,  from  Minneapolis 
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about  $59.50,  from  Chicago  about  $52.50  and  from  Oshkoeh 
about  $71.75,  making  the  differc^nces  per  car  load  againat  Eau 
Claire  in  favor  of  Winona  and  La  Crosse  about  $19.25,  in  fitvor 
of  Chicago  about  $22.75,  in  favor  of  Minneapolis  about  $16.76 
and  in  favor  of  Oshkosh  about  $3.50.  As  is  shown  by  the  table 
of  distances  above  given,  the  mileage  from  Elau  Claire  is  some- 
what greater  than  from  Winona  and  La  Crosse. 
^  Eau  Claire,  Winona  and  La  Crosse  procure  their  lumber  from 
practically  the  same  region  of  country,  but,  as  before  stated, 
Eau  Claire  has  natural  advantages  of  location  over  the  latter 
towns  in  being  nearer  the  sources  of  supply.  Under  the  system 
of  differentials  in  force,  timber  can  be  and  is  hauled  from  points  • 
three  or  four  miles  west  of  Eau  Claire  across  the  Eau  Claire 
river  to  Black  river,  a  distance  of  seven  miles,  and  carried  by 
the  latter  to  La  Crosse.  The  differentials  are  important  factors 
in  making  up  the  price  lists  on  lumber  from  the  several  ship- 
ping points,  and  it  is  estimated  that  the  difference  in  rates  pre- 
vailing at  Eau  Claire,  Winona  and  La  Crosse  has  practically 
depreciated  Eau  Claire  lumber,  as  compared  with  Winona  and 
La  Crosse  lumber,  about  $300,000.00  each  year  since  the  Bogue 
award  went  into  effect.  It  further  appears  that  since  the  system 
of  rates  established  by  that  award  has  been  in  force  many  mills 
in  and  about  Eau  Claire  have  gone  out  of  business  or  been 
moved  to  other  points,  its  population  has  decreased  from  about 
22,000  to  18,000,  and,  as  shown  by  the  table  heretofore  given, 
the  cut  of  lumber  in  the  district  including  Eau  Claire  has  fallen 
off  from  454,544,723  feet  in  1884  to  394,622,292  feet  in  1890. 
From  1878,  about  the  time  the  first  railroad  (the  Omaha)  was 
built  to  Eau  Claire,  the  cut  of  lumber  in  the  Eau  Claire  district 
had  annually  increased  up  to  and  including  1884.  On  the  other 
hand,  the  cut  of  lumber  at  Winona  increased  from  90,630,550  feet 
in  1884  to  145,000,000  feet  in  1890,  and  in  the  district  includ- 
inrr  La  Crosse  it  increased  from  187,700,000  feet  in  1884  to 
24:3,195,583  feet  in  1890.  .  .  .  After  the  Bogue  award  was 
S  put  in  effect,  the  shipment  of  lumber  from  Eau  Claire  over  the 
Omaha  road  was  substantially  abandoned.  The  evidence  is  to/" 
the  effect  that,  under  the  existing  diffei-ential,  Eau  Clairo  cannot/ 
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auccessfuUy  compete  with  Wmona  an{l  La  Cro.sse  in  piling  limi- 
ber  and  shipping  it  by  rail  to  Miissouii  river  markets. 

12.  About  a  year  pluvious  to  the  commencement  of  the  present 
proceeding,  a  similar  proceeding  was  begun  in  behalf  of  Eau 
Claire,  but  was  subsequently  discontinued  at  the  request  of  the 
traffic  manager  of  the  Milwaukee  road  and  the  general  freight 
^nts  of  the  Omaha  iuxd  the  W^isconsin  Central.  These  railway 
officers  substantially  admitted  that  the  0^5  cent  differential  was 
too  higb^  and  promised  on  the  withdrawal  of  that  proceeding  to 
have  the  Eau  Claire  differential  lowered  if  they  could  induce 
the  other  lumber  roads  to  agree  to  it.  At  a  meeting  of  railroad 
officials  held  for  the  consideration  of  this  matter,  the  representa- 
tives of  these  r<>ads  voted  for  a  reduction  of  the  Eau  Claire  rate, 
but  the  proposition  did  not  receive  the  support  of  the  other 
roads,  and  was  defeated.         ♦  ♦  ♦  ♦  ♦ 

The  caae  presented  by  the  complainant  rests  upon  the  general 
averment  that  rates  on  luuiber  from  the  city  of  Eau  Claire  to 
certain  specified  points  on  the  Missouri  river  are  unreasonable 
and  oppressive  in  comparison  with  rates  on  the  same  article  from 
ilinneapolis,  Oshkosh,  La  Cjosse  and  Winona.  Tlie  lower  rates 
from  Minneapolis  and  Oshkosh  are  not  made  the  1-eadiug  feature 
of  this  contention,  the  more  distinct  and  special  ground  of  enm- 
plaiut  being  the  alleged  disparity  between  Eau  Claire  and  its 
immediate  rivals.  La  Crosse  and  Winooa.  These  three  towns 
have  considerable  similarity  in  location,  industries,  population 
aiid  distance  from  western  centers  of  distiibution,  and  they  we 

iive  competitors  with  each  other  in  tbe  various  lumber  maikets 
Ich  they  seek  to  supply.  So  far  as  has  been  made  to  appear, 
tbe  west-bound  rates  on  this  commodity  from  La  Crosse  and 
WtQona  have  at  all  times  been  the  same;  but  since  May,  1884, 
when  the  ao-called  **Bogue  awai*d''  went  into  effect,  the  rate 
from  Eau  Claire  has  always  been  gi^eater  by  five  and  one-half 
cfr  lamdred  pounds,  except  for  a  period  of  about  four 

Uh',  M   the  spring  of  1888  when  this  excess  was  only  three 

cants  a  hundred. 


\ 
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The  first  circumstance  to  arrest  attention  is  the  attitude  of 
the  Chicago,  Milwaukee  &  St.  Paul  road.  This  carrier  is  the 
only  defendant  named  in  the  original  complaint,  and  the  only 
one  against  which  relief  is  now  distinctly  demanded.  The  great 
system  of  railways  operated  by  this  company  embraces  in  its 
mileage  lines  which  connect  each  of  these  three  towns  with  the 
principal  lumber  markets  on  the  Missouri  river,  and  its  alleged 
discrimination  against  Eau  Claire  is  the  essential  grievance 
sought  to  be  redressed  in  this  proceeding.  In  the  answers  filed 
by  this  defendant  there  is  no  denial  that  the  lumber  rate  from 
Eau  Claire  is  out  of  proportion  to  the  rate  from  La  Crosse  to 
Winona,  nor  is  there  any  disclosure  of  facts  concerning  the  loca- 
tion and  business  of  these  rival  places,  and  its  own  relation  to 
them  as  a  common  carrier,  which  are  claimed  to  justify  this  dis- 
parity. No  witness  was  produced  upon  the  trial  at  the  direct 
instance  of  this  company,  and  the  argument  of  its  counsel  at  the 
final  hearing  was  mainly  confined  to  a  statement  of  its  position. 
If  this  position  is  correctly  apprehended  by  us,  the  Milwaukee 
road  virtually  concedes  that  the  existing  rates  on  west-bound 
lumber  discriminate  against  Eau  Claire,  and  that  it  is  entitled 
to  lower  charges  on  this  article  as  compared  with  the  competing 
towns  of  La  Crosse  and  Winona.  This  admission  is  coupled  with 
a  professed  willingness  to  make  a  substantial  reduction  in  the 
Eau  Claire  rate,  provided  other  defendant  carriers  engaged  in 
transportation  of  lumber  to  Missouri  river  markets,  from  various 
producing  points  on  their  lines,  will  not  make  a  corresponding 
reduction  at  those  places  to  neutralize  the  effect  of  lower  charges 
at  Eau  Claire.  As  evidence  of  its  good  faith  in  taking  this  posi- 
tion, the  Milwaukee  company  shows  that  the  reduced  rate  which 
it  conceded  to  Eau  Claire  in  1888  was  followed  by  equivalent 
reductions  gninted  at  once  to  those  other  towns  by  rival  car- 
riers, which  rendered  its  own  action  in  aid  of  Eau  Claire  wholly 
ineffectual,  and  claims  that  it  was  compelled  to  restore  the  pres- 
ent differential  rather  than  continue  a  contest  injurious  to  itself 
and  of  no  l)enefit  to  that  community.  In  effect,  therefore,  this 
defendant  acknowledges  that  Eau  Claire  is  unjustly  treated,  but 
alleges  in  extenuation  that  it  is  powerless  to  afford  relief. 
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A  brief  examination  of  the  findings  discloses  the  reasons  for  this 
anomalous  situation.  At  a  number  of  places  on  the  Mississippi 
south  of  La  Crosse,  the  manufacture  of  lumber  is  extensively 
carried  on,  the  timber  from  which  it  is  produced  toeing  mainly 
obtained  along  the  tributary  streams  north  of  that  point.  Eaeli 
of  these  towns  is  connected  with  the  Missouri  river  by  one  or 
more  of  the  defendant  railroads  other  than  the  Milwaukee. 
These  towns  compete  in  the  same  markets  with  the  lumber- 
manufacturing  districts  nearer  the  timber  supply,  and  they  nat- 
urally desire  to  retain  and  develop  an  industry  in  which  they 
are  so  largely  interested.  The  railroads  extending  westerly  from 
those  places  are  equally  anxious  for  the  traffic  which  this  indus- 
try supplies,  and  they  appear  to  have  some  advantage  over  their 
northern  competitors  in  shorter  distances  and  greater  aggregate 
tonnage.  Any  reduction,  therefore,  in  the  rate  established  at 
Eau  Claire,  which  would  tend  to  increase  the  output  of  lumber 
in  that  locality  at  the  expense  of  lumber  towns  more  remote 
from  the  forest  sources,  is  deemed  by  those  towns  and  the  car- 
riers identified  with  them  inimical  to  their  common  interests, 
and  meets,  almost  as  a  matter  of  coui-se,  their  combined  opposi- 
tion. Under  these  circumstances  it  is  obvious  that  the  lumber- 
carrying  roads  which  do  not  reach  Eau  (ylaire,  and  which  are 
quite  independent  of  the  Milwaukee  system,  have  it  in  their 
pineer  to  perpetuate  the  inequality  of  which  that  town  complains 
by  making  a  reduction  in  i-ates  from  other  points  equal  to  any 
reduction  which  the  Milwaukee  company  may  make  at  Eau 
Claire.  This  in  substance  is  the  excuse  offered  by  tlie  original 
defendant  for  maintaining  rates  on  luml)er  shipments  from  Eau 
Claire  which  it  admits  to  be  relatively  unjust,  and  its  request 
tliat  other  carriers  acting  under  the  Bogue  award  be  made  parlies 
to  the  proceeding  was  an  indirect  invitation  to  them  to  answer 
the  accusation  of  the  complainant. 

So  far  as  the  defense  interposed  by  these  parties  goes  to  the 
merits  of  the  controversy,  it  rests  ultimately  upon  two  propo- 
sitions. One  is,  that  under  the  schedule  of  rates  fixed  by 
the  Bogue  arbitration  Eau  Claire  is  now  i>aying  leas  for  the 
tianHportation  in  question  then  the  lower  Mississippi  towns,  in 
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proportion  to  their  respective  distances  from  the  common  markets; 

^^  the  other  is,  that  any  interference  with  a  system  of  charges  which 

numerous  carriers   have  so  long  enforced,  and  to  which  the 

lumber  interests  of  so  many  towns  have  become  adjusted,  would 

^  result  in  a  demoralizing  "rate  war"  between  these  competing 
roads,  and  inflict  injury  upon  other  localities  much  grater  than 
any  advantage  which  might  accrue  to  Eau  Claire. 

The  first  of  these  positions  is  readily  seen  to  be  untenable. 
The  doctrine  that  transportation  charges  should  be  in  propor- 
tion to  the  distances  between  different  points,  where  those  dis- 
tances are  greatly  dissimilar^  has  never  been  advocated  by  the 
railroads  or  recommended  by  the  Commission.  It  may  be  the 
rule  to  which  tariff  construction  will  some  time  approximate, 
but  there  is  no  opportunity  for  its  application  under  present 
conditions.  To  fix  the  rate  for  a  thousand  miles  at  twice  the 
sum  prescribed  for  half  the  distance  would  be  most  arbitrary  and 
intolerable.  It  does  not  follow,  therefore,  that  Eau  Claire  should 
pay  21 1  cents  for  a  haul  of  603  miles  to  Kansas  City,  because 
Keokuk  pays  W^  cents  for  a  haul  of  213  miles  to  the  same 
place.  The^^whole  practice  of  mte  making  is  opposed  to  the 
principle  of  exact  proportion,  and  even  in  theory  there  is  little 
reason  for  its  adoption.  But  distance,  nevertheless,  is  an  ever- 
present  element  in  the  problem  of  rates  and  not  unfrequently 
a  controlling  consideration.  Where  all  the  distances  brought 
into  comparison  are  considerable,  and  the  differences  between 
them  relatively  small,  we  should  expect  substantial  similarity  in 
the  respective  rates,  unless  other  modifying  circumstances  justi- 
fied a  disparity.  It  is  doubtless  true  that  the  present  adjustment 
of  charges  gives  Eau  Claire  a  mte  per  ton  per  mile  not  greater 
than  the  rate  per  mile  from  some  of  the  shipping  points  on 
the  lower  Mississippi ;  but  how  does  that  fact  excuse  inequality 

r  lietween  Eau  Claire  and  places  nearer  by,  whose  competition  is 
much  more  active  and  direct?  The  rates  now  in  force  may  be 
relatively  just  as  between  Eau  Claire  and  Davenport,  and  yet 
seriously  unequal  as  between  Eau  Claiie  and  Winona.  Every 
locality  in  a  producing  region  of  such  wide  extent  as  the  one  in 
question  is  more  or  less  interested  in  the  rates  on  a  common 
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commodity  from  all  other  shipping  pkceij  in  that  territory^  but 
at  the  Baixie  time  eaeh  of  tliem  Is  chieily  concerned  with  tlie 
rates  from  contiguous  towns  whose  situation  and  facilitie.s  are 
not  greatly  unlike  its  own,  and  which  are  its  actual  and  cotiiitaat 
rivals  in  the  same  markets.  It  is,  therefore,  no  sufficient  answer 
to  complainant's  charge  to  show  that  the  rate  from  Eau  Ckire  is 
not  proportionally  hi^'lier  than  the  rates  from  remote  lumhei' 
towns  in  Missouri  mid  Southern  low^a  which  only  indirectly  and 
casually  compete  with  Eau  Claire ;  nor  does  any  suggestion 
come  from  the  interveners  in  this  case  which  seems  to  counter- 
act the  force  of  the  admission  made  by  Mr,  E,  P,  Ripley,  Third 
Vic^  President  of  the  Milwaukee  road,  that  **  there  are  no  dis- 
Bimilar  conditions  existing  at  Winona,  La  Crosse  and  Minne- 
npoUfi,  as  compared  with  Eau  Claire,  which  would  justify  the 
charge  of  a  higher  rate  per  car  per  mile  on  lumber  from  Eau 
Claire  to  Missouri  river  points  than  from  the  points  ili"st  Uiuned 
except  that  they  are  farther  from  the  supply,  and  it  costs  more 
to  get  the  logs  there."  This  statement  seems  to  us  a  confes- 
sion of  injustice  to  the  shippei-s  of  Eau  Claire,  which  is  neither 
explained  nor  excused  by  any  fact8  bearing  legitimately  upon  tlie 
rates  ill  question.  The  discrimination  is  admitted,  and  stands 
without  adequate  defense,  ' 

If  rates  from  different  points  of  shipment  to  common  terminals 
could  properly  Ije  fixed  on  the  basis  of  mileage,  there  would  be 
great  persuasiveness  in  the  argument  of  the  learned  counsel  for 
the  Atchison  road,  who  contends  tliat  the  relief,  to  winch  be  vir-  i 
tually  concedes  Eau  Claire  is  entitled,  can  he  effec  tively  secured 
only  by  increasing  the  rates  from  La  Crosse  and  Winona,  But 
charges  for  distances  greatly  dissimilai^  cannot  he  adjusted  on 
that  principle,  ami  it  furnisliegjioj^jractical  rule  for  establisliing 
rates  from  different  places  unequally  remote  from  the  same  des- 
tinatioD^  It  may  be  that  the  rates  from  these  northerly  towns 
are  generally  too  liigb  in  comparison  witli  the  rates  from  lower 
Missis8i[*pi  points,  but  that  question  is  nt4  before  u^  antl  we 
have  no  occasion  to  consider  it  in  this  proceeding.  The  distinct 
iasue  now^  presented  is  the  relative  reasonableness  of  the  Eau 
Claire  rate,  and  that  must  mainly  be  determined  by  comparing 
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it  with  the  rates  from  the  neighboring  towns,  similar  in  size-^ 
situation  and  volume  of  competing  traffic,  and  at  approximately-^ 
the  same  distance  from  common  markets.    Bearing  in  mind,  also«- 
that  since  this  investigation  was  commenced  all  these  mtes  haves^ 
been  advanced  by  an  addition  equal  to  fifty  per  cent  of  the  rate  ^ 
upon  which  the  otliei*s  were  based,  viz.,  the  ten-cent  rate  from 
Chicago  to  the  Missouri  river,  we  deem  it  quite  unsuitable  to 
attempt  the  correction  of  the  inequality  complained  of  by  oixier- 
ing  a  further  advance  in  the  r^tes  from  competing  points  in  the 
vicinity  of  Eau  Claire.    For  this  reason  it  is  unnecessary  to  dis- 
cuss the  power  of  the  Commission,  in  dealing  with  discrimina- 
tions between  different  localities,  to  require  an  increase  in  rates 
deemed  relatively  preferential. 

The  further  general  argument  against  a  reduction  of  the  Eau 
Claire  differential  does  not  persuade  us  that  the  present  rate 
should  be  continued.  This  impression  involves  some  consider- 
ation of  the  Bogue  award  as  it  affects  the  town  making  this  com- 
plaint, and  the  consequences  to  be  appreliended  from  lowering 
the  lumber  rat«  at  that  point.  The  most  noticeable  fact  in  this, 
connection  is  that  the  results  a])parently  experienced  do  not 
/accord  with  the  principle  upon  which  that  award  avowedly  pro- 
^  ceeds.  Mr.  Bogue  expressly  declares  the  question  to  be,  "What 
rate  will  enable  each  line  party  to  this  arbitration  to  place  its 
fair  proportion  of  lumber  in  the  territory  under  consideration  ?  " 
Tliis  appears  to  us  equivalent  to  asking,  "  What  rate  will  enable 
each  town  in  this  territory  to  place  its  fair  proportion  of  lumber 
in  the  common  markets  ?  "  for  the  arbitrator  surely  did  not  intend 
to  imply  that  a  *'  line  "  which,  as  compared  with  some  rival  road, 
gets  its  *'  fair  prop(Mtion  ''  of  lumber  tonnage,  taking  into  account 
the  aggregate  sliipments  from  all  the  towns  which  it  serves,  may 
so  discriminate  between  those  toivns  as  to  stimulate  production  at 
one  and  prevent  it  at  the  others.  The  Milwaukee  road,  for 
instance,  may  have  a  "  fair  proportion  "  of  the  lumber  business 
under  the  present  schedule,  but  that  circumstance  furnishes  no 
reason  for  favoring  La  Crosse  and  Winona  at  the  expense  of 
Eau  Claire.  It  could  not  have  l>een  the  design  of  Mr.  Bogue  to 
equalize  this  traffic  between  the  railroads  without  regard  to  the 
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ixiterests  of  competing  localities,  and  his  award  does  not  iip|)ear 
"to  have  been  so  interpreted  by  the  carriers.    What  he  evidently 
1  Extended  was  that  lumber  should  cost  the  prnfli^^^pr  nj^pinvL 
T-t-iaf^1yj:Vift  flftnift  tifTt^n  delivered  at  destination,  whether  nianufac- 
t:  vired  at  one  place  or  another.  Increa-sed  cliarges  for  transportation 
Avere  to  offset  advantages  of  location  or  otlier  natural  facilities 
for  cheap  production.    In  this  way  the  tonnage  was  to  be  fairly 
divided  between  the  roads,  and  tlie  prosperity  of  all  these  towns 
secured  by  enabling  them  to  compete  on  an  even  footing  in  tlie 
common  markets.    But  the  rate  presented  for  Eau  Claire  liardly 
permitted  a  result  consistent  with  this  theoiy.    As  it  seems  to  us, 
this  town  has  been  placetl  at  a  manifest  disadvantage.    So  far 
from  enjoying  equal  opportunity  with  its  rivals,  it  appears  to 
have  been  overweighted  with  a  differential  which  lias  excluded 
it,  to  a  great  extent,  from  the  field  of  competition.    A  number 
of  its  establishments  have  gone  out  of  business,  its  industrial 
development  has  been  checked  and   its    population    seriously 
diminished.    While  neighboring  towns  have  been   prosperous, 
Eau  Claire  has  not  held  its  own.    These  adverse  consequences 
may  not  have  been  caused  by  the  operation  of  the  Bogue  award, 
but  no  other  explanation  is  suggested.    Obviously,  such  an  out- 
come was  not  designed,  and  the  fact  that  it  has  occurred  indi- 
cates an  injustice  to  this  locality  which  ought  to  be  corrected. 

We  are  not  to  be  understood  as  indorsing  the  principle  which 
goyems  that  award.  On  the  contrary  we  consider  it  radically 
unsound.  That  rates  should  be  fixed  in  invei-se  proportion  to 
the  natural  advantages  of  competing  towns,  with  the  view  of 
equalizing  **  commercial  conditions,"  as  they  are  sometimes  de- 
scribed, is  a  proposition  unsupported  by  law  and  quite  at  vari- 
ance with  every  consideration  of  justice.  Each  connnunity  is 
entitled  to  the  benefits  arising  from  its  location  and  natural 
conditions,  and  any  exaction  of  charges  unreasonable  hi  them- 
selves or  relatively  unjust  by  which  those  benefits  are  neutralized 
or  impaired,  contravenes  alike  the  pr()visi(ms  and  the  policy  of 
the  statute.  There  is  no  occasion  for  enlarging  upon  this  point, 
as  it  is  only  incidentally  involved  in  the  discussion.  Our  chief 
object  in  commenting  on  the  Bogue  award  in  this  connection  is 
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to  draw  attention  to  the  fact  that  its  declared  purpose,  so  far  as 
Eau  Claire  is  concerned,  has  not  been  accomplished.  Its  effect 
upon  that  town  has  proved  oppressive.  Even  if  we  could  accept 
the  theory  upon  which  it  is  biised,  we  should  still  be  convinced 
that  the  rate  fixed  for  Eau  Claire  was  excessive,  because  its  oper- 
ation has  prevented  that  town,  as  it  seems  to  us,  from  retaining 
its  "  fair  proportion  "  of  the  lumber  business.  As  no  such  result 
was  intended,  the  rate  which  produced  it  cannot  be  upheld  by 
the  rule  adopted.         ♦  *  ♦  ♦  ♦ 

We  are  unable  to  discover  how  other  localities  can  reasonably 
object  to  a  more  equitable  rate  for  Eau  Claire,  and  our  belief  is 
that  apprehensions  based  on  a  reduction  at  that  point  are  not 
well  founded.  Relatively  lower  charges  may  enable  Eau  Claire 
to  increase  its  lumber  production,  but  that  this  will  result  in 
serious  injury  to  competing  to\vns  is  an  unwarranted  assump- 
tion. R^moJe^places  on  the  lower  Mississippi  can  scarcely  be 
affected  by  the  removal  of  inequalities  between  Eau  Claire  and 
its  neighboring  rivals,  and  the  latter  cannot  justly  complain  be- 
cause the  former  is  accorded  a  rate  fairly  proportioned  to  their 
own.  The  relative  volume  of  lumber  shipments  from  La  Crosse 
and  Winona  may  be  somewhat  reduced  by  lower  charges  at 
Eau  Claire,  but  any  such  effect  will  be  attributable  to  natural 
advantages  of  which  that  town  cannot  justly  be  deprived.  In 
short  we  see  no  reason  why  justice  to  Eau  Claire  should  work 
injustice  to  any  other  community,  much  less  result  in  the 
general  disturbance  of  an  established  industry. 

Nor  will  any  such  consequences  follow  a  reduction  of  the  Eau 
Claire  differential  as  would  justify  other  carriers  in  lowering 
their  rates  at  competing  points,  for  the  purpose  of  preserving  the 
co-relation  of  rates  created  by  the  Bogue  arbitration.  Undoubt- 
edly those  roads  have  it  in  their  power  to  continue  the  pres- 
ent disparity,  but  we  do  not  anticipate,  and  certainly  cannot 
assume,  that  they  will  resort  to  such  inconsiderate  and  arbitrary 
action  in  order  to  nullify  the  lawful  order  of  this  Commission. 
Even  if  we  believed  otherwise,  it  would  still  be  our  duty  to 
render  a  decision  in  accordance  with  our  convictions,  and  thus 
place  the  responsibility  upon  them,  if  they  should  attempt  to 
defeat  our  ruling. 
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A.  further  poBition  iras  taken  in  this  proceeding  which  is 
^p^rt  fnim  the  merits  of  the  principal  issue.    The  roads  which 
Were  made   parties  at  the   request  of  the  original  defendant 
^t^Bist  that  no  case  has  been  made  against  them,  and  that  the 
^^namission  has  no  authority  to  include   llieni   in   any   order 
"*sed  upon  the  complaint  of  Euu  tUaire.    We  are  disposed  to 
^^gi'ee  w\ih  this  contention.    The  sole  complaint  in  this  case  is 
^iscnmijiation,  and  Eau  Claire  is  the  sole  eoinphiinant*    It  is 
*^ot  easy  to  see  how  any  carrier  can  "  discriminate  '*  against  a 
^wn  which  it  does  not  reach,  and  in  whose  carrying  trade  it 
does  not  participate.    None  of  the  roads  so  hroiight  into  the 
ta«e  run  to  Eau  Claire  or  engage,  even  indirectly,  in  the  trans- 
portation of  lumber  from  that  point.     Of  what  offense  m/aintft 
that  town  can  they  be  legally  guilty?    It  would  he  quite  absurd 
to  charge  a  railroad  with  giving  preference  or  advantage  to  a 
coramunity  which  it  does  not  serve,  and  it  is  equally  illngical  to 
say  that  it  can  prejudice  or  discriminate  against  such  a  coui- 
mimity-    All  these  terms  imply  comparison,  and  the  basis  of 
comparison  is  w*anting  unless  the  rates  compared  are  made  by 
the  same  carrier*    These  views  are  so  fully  cuncurred  in  by 
counsel  for  the  respective  parties  that  further  aignment  is  un- 
suitable.   They  lead  to  the  conelusiim  that  no  order  can  prop- 
erly be  made  in  this  proceeding  against  the  roads  which  do  not 
run  to  Eau  Claire.    This  determination  must  also  include  the 
intervening   manufacturers   and  dealers,   who  have    obviously 
no  standing  in  the  case  independent  of  the  lines  which  extend 
from  their  respective  localities.     It  does  not  follow  that  these 
ixMids  will  be  legidly  free  to  reduce  their  rates  at  other  points 
to  correspond  with  any  lower  rate  whi(4i  may  be  fixed  for  Euu 
Claire.    They  have  responded  to  the  demand  tliat  they  shouhl 
defend  tlie  differential  complained  of,  and  they  have  endeavored 
to  justify  it  by  evidence  and  argument.    They  have  presented 
their  case  and  will  be  formally  notified  of  our  decision.    While 
they  are  not  legally  connected  with  the  rate  claimed  to  be  exces- 
sive, and  not  teclinically  subject  to  an  order  for  its  correction, 
they  will  have  no  better  right  to  render  it  ineffectual  than  they 
would  have  to  openly  disregard  a  direction  clearly  within  the 
scope  of  our  authority. 
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The  attitude  of  the  Omaha  road  is  somewhat  peculiar.  It> 
was  not  proceeded  against  originally,  and  the  Milwaukee  com- 
pany did  not  ask  to  have  it  made  a  defendant.  It  voluntarily 
sought  an  opportunity  to  oppose  the  complainant,  and  was  made 
a  party  on  its  own  application.  After  engaging  in  the  litigar 
tion  with  considerable  vigor,  it  now  earnestly  asks  to  be  ex- 
empted from  any  order  reducing  the  Eau  Claire  differential. 
These  circumstances  might  well  justify  us  in  denying  this  re- 
quest, but  we  incline  to  the  opinion  that  it  should  be  granted. 
Measured  by  the  lumber  rates  which  it  maintains  at  other  places 
on  its  line,  the  Omaha  road  cannot  be  said  to  discriminate 
against  Eau  Claire,  nor  is  it  charged  with  enforcing  rates  at 
different  points  wliich  are  relatively  unequal.  For  this  reason 
much  embarrassment  might  result  to  that  company  from  an 
order  requiring  it  to  reduce  its  rate  at  the  place  in  question, 
and  as  such  an  order  is  not  demanded  by  the  complainant  or 
deemed  necessary  for  the  relief  which  it  seeks,  we  are  disposed 
to  leave  that  carrier  the  option  of  accepting  the  Eau  Claire 
rate  prescril)ed  for  the  Milwaukee  company  or  going  out  of  the 
Eau  Claire  business.  No  order,  therefore,  will  be  made  against 
the  Omaha  road  at  this  time,  but  the  case  will  be  held  as 
against  that  company  for  such  directions  as  may  hereafter  seem 
to  h^* required.  «  *        ^      «  «  « 

-^-^Ve  hold  that  the  lumber  rates  in  question  discriminate  against 
the  shippers  of  Eau  Claire,  and  that  such  discrimination  is  unjust 
and  unlawful.  The  undue  prejudice  and  disadvantage  to  which 
Eau  Claire  is  thus  subjected  consists  generally  in  the  lower  rela- 
tive rates  accorded  to  competing  towns,  especially  those  granted 
to  La  Crosse  and  Winona,  and  the  complainant  is  entitled  to  an 
order  correcting  the  inequality  l)etween  these  rival  places. 

The  extent  to  which  the  Eau  Claire  differential  should  be 
reduced  has  been  the  subject  of  much  deliberation.  We  have  - 
not  considered  it  as  an  abstract  proposition,  based  on  mileage 
and  cost  of  service,  but  have  endeavored  to  make  proper  allow- 
ance for  other  existing  circumstances  and  actual  conditions.  It 
is  our  desire  to  prescribe  a  rate  which  will  be  reasonably  just  to 
Eau  Claire,  and  which  the  Milwaukee  road  will  be  fairly  satisfied 


EAU  CLAIRE  LUMBER  CASE  201 

to  accept.    No  mathematical  rule  has  been  followed  and  no  par- 
ticixlar  theory  applied,  but  that  i-ate  has  been  selected  wliich,  on 
the   whole,  best  satisfies  our  judgment.    To  a  certain  extent  our 
deteimination  is  ai-bitrary,  but  equally  bo  is  the  fixing  of  a  rate 
in  tlie  first  instance.    As  the  injustice  which  Eau  Claire  suffei-s  I 
arises  mainly  from  the  lowpr  mtpg  nt.  Lp.  rrp^^Hft  and  Winona, 
the   rate  from  the  former  should  bear  a  fixed  and  pennanent 
relation  to  the  rates  from  the  latter,  independent  of  the  Chicago 
rate  upon  which  all  the  others  are  based  under  the  Bogue  arbi- 
tration.   Taking  everything  into  account,  we  think  the  rate 
from  Eau  Claire  should  not  exceed  the  rate  from  La  Crosse  and 
Winona  by  more  than  2  cents  per  hundred  pounds,  when  the 
latter  rate  is  not  over  11  cents  per  liundred;  and  that  such 
excess  over  the  present  rate  of  16  cents  from  La  Crosse  and 
Winona   should  not  be   greater   than   2i  cents  per  hundred. 
Compared  with  the  16-cent  rate  now  in  force  at  these  compet- 
ing towns  the  mte  thus  fixed  for  Eau  Claire  will  be  higher  by 
iH,15  per  car;  and  the  rate  per  car  per  mile  and  per  ton  per 
mile  to  the  several  Missouri  river  markets  will  still  be  consider- 
ably greater  from  Eau  Claire  than  from  La  (-rosse  or  Winona. 
All  things  considered,  however,  we  believe  that  an  addition  of 
2\  cents  to  the  present  rate  from  those  places  will  not  be  unjust 
to  Eau  Claire,  and  that  a  greater  reduction  in  the  differential 
now  in  force  against  that  town  sliould  not  at  tliis   time   be 
required.    If  the  openition  of  this  rate  fails  to  give  equitable 
results,  the  complainant  will  not  be  debaned  from  making  a 
further  application  for  relief.  «  «  * 

The  order  of  the  Commission  is  tliat  from  and  after  the  tenth 
day  of  July,  1892,  the  Chicago,  Milwaukee  &  St.  Paul  Rail- 
way Company  cease  and  desist  from  charging,  collecting,  or 
receiving  for  or  on  account  of  lumber  tiunsported  by  it,  in  car- 
load quantities,  from  Eau  Claire,  Wisconsin,  to  the  various  Mis- 
souri river  points  mentioned  in  this  report,  any  greater  sum  or 
amount  than  two  and  one-half  cents  per  hundred  pounds  more 
than  shall  or  may  from  time  to  time  be  charged,  collected  or 
received  by  that  company  for  the  like  transportation  from  the 
town.s  of  La  Crosse  and  Winona  aforesaid. 


IX 

RELATIVE  RATES 

The  Savannah  Naval  Stores  Casb^ 

Facts 
Clements,  Commissioner:  *  ♦  ♦  ♦ 

1.  The  complainants  are  the  Savannah  Bureau  of  Freight 
&  Transportation,  an  association  of  business  men  of  the  city  of 
Savannah,  Ga.,  organized  to  protect  the  transportation  interests 
of  that  city,  and  certain  general  merchants,  naval-stores  manu- 
facturers and  cotton  shippers,  most  of  whom  are  located  along 
the  line  of  the  Pensacola  &  Atlantic  division  of  the  Louisville 
&  Nashville  Railroad.  The  defendant  railroad  and  steamship 
companies  are  severally  common  carriers  and  engaged  in  the 
interstate  transportation  of  freight  articles.  The  lines  of  the 
defendants,  the  Alabama  Midland  Railway  Company,  the  Savan- 
nah, Florida  &  Western  Railway  Company  and  the  Charleston 
&  Savannah  Railway  Company,  are,  with  other  lines  of  road, 
operated  by  the  '^  Plant  System." 

2.  The  Pensacola  &  Atlantic  division  of  the  LouisviUe  & 
Nashville  Railroad  System  extends  from  Pensacola,  l^la.,  to 
River  Junction,  Fla.,  a  distance  of  161  miles./  At  River  Junc- 
tion it  connects  with  the  Savannah,  Florida  &  Western  Railway 
for  Savannah  (Plant  System),  and  also  with  the  Florida  Central 
&  Peninsular  Railroad  (Seal)oard  Air  Line)  for  Jacksonville  and 
Savannah.  The  distance  from  River  Junction  to  Savannah  by 
the  former  route  is  259  miles,  and  by  the  latter  route  it  is  847 

1  Decided  January  8, 1900.  Interstate  Commerce  Reports,  Vol.  Vm,  pp.  376- 
408.    Sustained  by  the  United  States  Circuit  Court    118  Fed.  Rep.  618. 

The  main  contention  in  this  case  related  to  rates  on  naval  stores,  turpentine 
and  rosin  ;  but  inasmuch  as  the  same  principles  involved  are  more  simply  and 
briefly  stated  with  reference  to  rates  on  cotton^  that  iasiie  is  mainly  described 
in  this  abstract.  —  Ed. 
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miles.  The  distance  from 
River  Juaction  to  Peusa- 
cola  is  161  miles,  and  m 
Peiisaeola  is  distant  from 
Mobile  and  New  Orleans 
104  miles  and  245  miles, 
respectively^  the  distance 
from  River  Jnnction  to 
Mobile  and  New  Orleans 
is  265  miles  and  406  miles^ 
respectively. 

The  Pensacola  &  At- 
lantic division  lies  wholly 
within  the  State  of 
Florida.  It  was  built  by 
the  Pensacola  &  Atlantic 
Railroad  Company  with 
the  assistance  of  the 
Louisville  &  Nashville 
Railroad  Company,  and 
subsequently  purchased 
under  a  mortgiige  sale  Viy 
the  latter  company.  The 
State  of  Florida  granted 
to  the  Pensaeola  &  At- 
lantic Railroad  Company 
3,890,619  acres  of  land. 
This  company  had  sold  of 
said  grant  up  to  June  12, 
1891,668,590,05  acres  for 
1552,330.50.  The  Louis- 
ville &  Nasliville  Railroad 
Company  from  June  12, 
1891,  tJ  April  30,  1897, 
sold  571,985.85  acres  for 
#516,503.76.  Some  of 
the  deeds,  however,  were 
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canceled,  and  the  total  net  sales  by  both  roads  amounted  on 
April  30,  1897,  to  995,481.34  acres  for  *860,343.65. 

According  to  a  statement  put  in  evidence  for  the  defense,  the 
Pensacola  &  Atlantic,  considered  as  a  distinct  line,  does  not  eam 
sufficient  to  pay  operating  expenses  and  interest  on  its  fixed 
charges.  It  appears  that  the  Louisville  &  Nashville  has  been 
opemting  the  road  since  the  beginning  of  the  year  1885,  and 
that  it  bought  the  property  under  foreclosure  sale  in  May,  1891. 
The  road  is  operated  in  connection  with  the  other  portions  of 
this  large  system,  and  serves  as  a  connection  with  the  Plant  Sys- 
tem and  Florida  Central  &  Peninsular  in  Florida.  The  Louis- 
ville &  Nashville  Railroad  Company  is  saIv^"*^^  *»Tid  prosperons. 
It  has  increased  its  funded  debt  from  *79,158,660  in  1895  to 
$110,693,660  in  1899,  and  during  the  fiscal  year  ended  June 
30,  1899,  it  paid  its  accruing  funded  debt  obligations  and  de- 
clared a  dividend  of  3|  per  cent  on  its  stock.  The  ampunt  of 
stock  outstanding  was  reported  at  #54,911,520. 

3.  West  Florida,  through  which  the  Pensacola  &  Atlantic 
division  runs,  is  very  sj)arsely  settled  between  Pensacola  and 
River  Junction,  the  termini  of  the  road,  there  being,  according 
to  the  census  of  1890,  no  town  on  the  line  except  the  city  of 
Pensacola,  with  a  population  of  1000  inhabitants.  The  volume 
of  traffic  originating  along  the  road  is  comparatively  small.  The 
principal  articles  received  for  shipment  are  cotton,  naval  stores 
and  lumber.  Some  wool  and  a  few  melons  are  also  shipped. 
According  to  the  census  of  1890  Pensacola  had  a  population  of 
11,750  inhabitants  and  Savannah  a  population  of  43,189.  Lum- 
ber from  Pensacola  &  Atlantic  stations  is  shipped  principally  to 
Pensacola,  one  of  the  largest  markets  for  exporting  lumber  in 
sail  vessels  along  the  coast.  Savannah,  Ga.,  is  the  largest  naval- 
stores  market  in  the  worlds  while  Ppnwapnla.  ia  a  RmLftJl  market 
for  rosin  and  tui-pentine,  receiving  th^^^  pnnriTTnnHi^.ifiajrinp.i. 
pally  from  stations  on  the  Ln^]i>^vinA  Xr.  Nii^\[\Y2}}^_^f\f^rn 
»***«*♦♦ 

5.  The  Louisville  &  Nashville  Railroad  Company  does  not 
own  or  control  any  line  of  road  entering  Savannah.  In  the 
transportation  of   cotton   or   naval   stores   to   Savannah   from 
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Peiisacola  &  Atlantic  stations  the  interest  of  that  company  ends 
with  the  delivery  to  its  connection,  the  Savannah,  Florida  & 
Western  Railway  Company  or  the  Florida  Central  &  Penin- 
sular Railway  Company,  at  River  Junction.  The_oiily  rev£mifi_ 
it  can  receive  from  east-bound  sliipments  is  for  the  short  h^nl 
to  River  Junction.  The  conditions  are  reversed  on  traflic  going- 
westward. 

Most  of  the  naval  stores  shipped  from  Pensacola  &  Atlantic 
stations  westward  are  ultimately  destined  to  interior  points,  such 
as  Louisville,  Cincini^ati  and  Chicago,  and  on  these  shipments 
the  Louisville  &  Nashville  genemlly  receives  a  long  haul  from 
Pensacola.  The  Louisville  &  Nashville  therefore  has  a  substan- 
tial interest  in  having  this  freight  move  west  to  or  through  Pen- 
sacola  instead  of  east  via  River  Junction  ^9  Savannah  or  other 
destinations,  and  its  rates  are  made  with  a  view  of  inclucing 
such  westward  movement.  Effort^j  to  build  up  the  naval-stores 
industry  on  the  Pensacola  &  Atlantic  division  had  failed  until 
about  two  years  prior  to  the  filing  of  the  complaint  in  this  case. 
At  that  time  the  Pensacola  naval-stores  firm  began  business,  and 
the  Louisville  &  Nashville  put  in  a  lower  schedule  of  rates  from 
stations  on  that  division,  pursuant  to  an  agreement  it  had  made 
with  the  Pensacola  firm.  The  rates  to  Savannah  were  not  raised 
when  the  rates  to  Pensacola  were  xedncuL  A  result  of  such 
action  on  the  part  of  the  railroad  company  lias  been  to  largely 
increase  the  volume  of  shipments  of  this  class  of  traffic  to  Pen- 
sacola. The  proportion  of  the  total  product  of  rosin  and  tur- 
pentine at  the  Pensacola  &  Atlantic  stations  which  formerly 
went  to  Savannah  has  decreased  under  present  rates,  so  that 
very  little  of  either  commodity  is  shipped  to  Savannah. 

A  former  agent  of  the  railroad  company  at  a  station  on  the 
Pensacola  &  Atlantic  division  testified  that  his  salary  was  made 
to  depend  in  some  degree  upon  whether  these  sliipments  were 
sent  west  or  east,  that  he  received  a  larger  commission  when  the 
tiaflSc  was  destined  west  There  is  evidence  to  the  effect  that 
shippers  have  had  difficulty  in  ascertaining  the  rates  in  force  on 
shipments  to  Savannah,  ^nd  also  that  solid  car  loads  of  rosin  or 
of  tmpentjne  were  required  wh^n  thp  dM^tiniitinn  wa^  Savaimah, 
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while  mixed  car  iQadg^vvere  permitted  in  the  west-bQUPfj  nn>Yg* 
ment.    Thesejmclii^es,  if  enforced^  tend,  as  a  matter  of  fact* 
^^iscnminate  unjustly  against  sbippers_desiring  to  nuft  tbft 
Savaimali  market. 


4 


4 


On  a  shipment  of  rosin  from  Sneads,  Fla.,  to  Savannah,  the 
LouiHviUe  &  Nashville  would  receive  15  cents  per  lOQ  pounds,  ^ 
orJ75  cent.8  per  barrel  ^}{_50<)  pountls,  for  a  haul  of  6  miles  to  M 
River  Junction^  while^the  connecting  roads,  the  Savannah,  Fior- 
jda  &  Western  or  the  Florida  Central  &  Peninsular,  woujd  only  ^ 
receive  9|  cents  per  100  poimds,  or  46 1  renL^  ppr  h^^rrpl  nf  H 
500  pounds,  for  the  haul  respectively  of  259  miles  or  347  miles 
from  River  Junction  to  Savannah.  On  a  westrbound  shipment 
of  n>siii  frinn  Sneads  to  Pensacola,  a  distance  of  155  miles,  the 
rate  is  9i  cents  per  100  pounds,  or  47,}  cents  per  barrel  of 
500  pounds,  and  fnmi  Bohemia  to  Pensacola,  a  distance  of  6 
miles,  the  rate  is  5  cents  pei-  100  pounds,  or  25  cents  per  barrel 
of  500  pounds.  From  De  Funiak  Springs,  which  is  about  half- 
way between  Peiisacohi  ami  Hiver  Junction,  the  Louisville  & 
Nasliville  receives  for  the  transportation  of  rosin  7^^  cents  per 
100  pounds  for  the  haul  to  Pensacola,  and  15  cents  per  lOQ 
pound K  to  Uiver  Junction,  as  its  proportion  of  the  through  rate 
to  Savannah. 

Doth  an,  Ala.,  on  the  Plant  System,  and  Cottondale,  FIa„  on 
the  Pensacola  &  Atlantic  division,  are  each  about  294  miles  from 
Savannah.  The  line  of  the  Phmt  System  runs  fi"om  Dothan 
north  of  the  Pensacola  &  Atlantic  division  of  the  Louisville  & 
Nasliville,  and  connects  with  the  short  branch  to  River  Junction, 
al)out  65  miles  from  Dothan,  The  rate  on  rosin  fi'om  Dothan 
by  the  Plant  System  to  Savannah  is  12  cents  per  100  pQundftf 
jir  about  8  mills  per  ton  pf^r  mjl^.     •  *  »  ♦  h 

9.  There  are,  however,  some  other  facts  connected  with  the  ^ 
question.  The  l^omsyille  j^jCaslivJlle  has  made  these  jat^.s  with 
a  view,  not  only  of  providing  f\  pi.Mil-Pt  fit  PftngAfinLa  far  nav^l 
stores  shippHf!  from  \is  Pf^nsttnnhi  X*.  AManHfi  divisinn,  but  of 
encouraging  the  pi-oduction  of  sncli  coninindities  in  that  ggg- 
tion ;  and  it  is  a  fact  that  the  output  at  its  Pensacola  &  Atlantic 
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stations  is  much  greater  than  it  was  before  the  establishiuent 
of  the  present  rates  to  Pensacola.  The  buildiitg  uj)  of  Jjie  Pen^ 
gala  market  has  benefited  produeei-s  find  flpalprw;  fllnri£f  tb^ft 
^divuiion*  The  present  rates  to  SaviiiiJiah  were  in  effect  before 
the  Louisville  &  Nashville  made  these  rates  to  Peiisacola,  and 
whiit^ver  %vrong  now  exists  has  not  been  caused  by  changes 
in  the  Savannah  rates,  but  by  the  relation  in  rates  as  between 
Pensacola  and  Savannah,  which  causes  the  great  bulk  of  the 
t3*affic  to  go  to  Pensacola. 

Another  consideration  is  tha^  thj  Louisville  &  Nashville  by 
induciiig  this  traffic__tQ.go_JfO  FenHafirtla  is  able  to  secure  return 
jcal  loading  for  care^whinh  have  been  used_toJiauL_sup|>ljg8 
^rn^or  through  ^ensacola  to  its_PenflacfiIa^&  _AlJantic  ata- 
lons.  It  must  also  furnish  cars  for  naval-stores  shipments  to 
SaTannah,  but  it  cannot  i^ly  upon  those  cars  coming  hack  with 
supplies  for  stations  on  that  division.  The  car  passes  from  its 
control  at  River  Junction,  and  it  may  reach  its  line  again  at 
some  point  far  distant  from  its  Pensacola  &  Atlantic  division. 
This  might  not  be  material  with  free  interchange  of  cars  carry- 
ing a  large  traffic  to  and  from  the  Pensacola  &  Atlantic  divi- 
sion,  but  it  is  of  some  importance  in  view  of  the  present  small 
volume  of  business  wliich  is  done  at  points  on  that  part  of  the 
Louisville  &  Nasliville  system. 

It  is  urged  by  the  Louisville  &  Nashville  that  these  rates  to 
Pensacola  are  applied  in  large  degree  on  naval  stores  which  are 
re&bipped  from  Pensacola  to  points*  north,  like  Cincinnati  and 
LcHiis\ille,  and  that  it  thereby  gets  a  long  haul  which  it  could 
lot  obtain  from  shipments  to  Savannah.  The  rates  to  Pensa- 
ola  are  not  necessarily  the  proportion  which  the  Louisville  & 
Kas^hville  must  take  into  account  in  tixing  rates  on  shipments 
from  the  Pensacola  &  Atlantic  stations  to  Louisville  or  Cincin- 
nati- It  can  make  low  rates  over  its  own  line  for  the  long  haul 
to  those  points,  with  no  other  regard  to  the  local  rates  to  Pensa- 
cola than  that  the  chaise  to  Cincinnati  or  Louisville  should  not 
f  le*»fi  tlian  the  rate  to  Pensacola.  It  does  in  fact  make  through 
Eites  from  its  Pensacola  &  Atlantic  stations  via  Pensacola  to 
lus  points  which  are  considerably  less  than  the  sum  of  rates 
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to  and  from  Pensacola.  The  Louisville  &  Nashyille  has  in  effect 
a  special  rate  over  its  own  line  of  25  cents  on  turpentine  from 
Pensacola  to  Evansville,  Ind.,  a  distance  of  &21  miles.  This 
is  no  more  than  the  share  it  exacts  out  of  the  through  rate  to 
Savannah  from  points  on  the  Pensacola  &  Atlantic  division  for 
which  it  carries  the  turpentine  no  greater  distance  than  156 
miles  from  Bohemia  to  River  Junction,  and  its  haul  to  River 
Junction  may  be  as  low  as  6  miles.  The  Louisville  &  Nashville 
rates  to  Pensacola  are  intended  to  draw  naval  stores  to  that 
marketjor  sale  and  subsequent  reshipment,  and  the  Louisville 
&  Nashville  secures  the  carriage  of  all  shipments  from  Pft"ftft^ 
cola.  The  roads  to  Savannah  make  naval-stores  rates  low  to 
Savannah,  not  for  consumption  there,  but  because  it  is  a  mar- 
ket, a  point  of  concentration  and  reshipment,  for  such  stores. 
A  large  part  of  the  domestic  shipments  of  this  traffic  from 
Savannah  is  shipped  north  by  water,  and  the  Plant  System 
and  Florida  Central  &  Peninsular  must  share  the  rail  shipments 
from  Savannah  with  the  other  roads  entering  that  city.  The 
Louisville  &  Nashville  can  justly  claim  that  its  rates  on  naval 
stores  to  the  near-by  market  of  Pensacola  from  these  Pensacola 
&  Atlantic  division  stations,  as  compared  with  the  through  rate 
to  Savannah,  the  much  more  distant  market,  should  give  some 
advantage  to  Pensacolii,  which  it  has  contributed  largely  to  build 
up  as  a  concentrating  point  for  these  commodities. 

11.  Roth  upland  and  sea-island  cotton  are  produced  along  the 
line  of  the  Pensacola  &  Atlantic  division,  and  about  10  per  cent 
of  the  crop  is  of  the  long  staple  or  sea-island  variety.  The  sea- 
island  grade  is  generally  worth  3  or  4  cents  a  pound  more  than 
upland  cotton.  Most,  if  not  all,  of  the  sea-island  cotton  appears 
to  go  to  Savannah.  During  the  year  1896-97  the  shipments  of 
cotton  from  Pensacola  &  Atlantic  stations  to  Savannah,  New 
Orleans  and  Mobile  were  as  follows :  To  Savannah,  4077  bales ; 
to  New  Orleans,  3713  bales ;  to  Mobile,  2021  bales.  Pensacola  is 
not  a  cotton  market  and  practically  no  cotton  is  shipped  to  that 
point.  The  rate  on  cotton  from  Pensacola  &  Atlantic  stations 
to  Savannah  at  the  time  of  complaint  and  at  tbe  date  of  the 
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hearing  in  this  case  was  $2.75  per  bale,  and  the  bale  is  estimated 
to  weigh  500  pounds.  This  resulted  in  a  rate  of  56  cents  per 
100  pounds.  The  rate  applied  from  all  stations  and  had  been  in 
efiFect  for  a  number  of  years.  The  Louisville  &  Nashville  share 
of  the  ji2.75  rate  was  $1.76  per  bale  for  its  haul  to  River  Junc- 
tion, while  connecting  roads  only  received  §1.00.  There  are 
no  compresses  on  the  Pensacola  &  Atlantic  division,  and  if  the 
cotton  was  compressed  by  the  carrier  in  transit  it  was  done  by 
the  road  edst  of  River  Junction.  Notwitlistanding  the  blanket- 
cotton  rate  from  Pensacola  &  Atlantic  stations  to  Savannah  is 
challenged  by  the  complaint  in  this  case,  that  rate  was  increased 
by  the  defendants  after  the  hearing  from  ^2.75  to  $3.30  i)er  bale, 
and  if  for  export  the  rate  was  still  higher,  83.46  per  bale.  The 
special  export  rate  was  afterwards  canceled,  and  the  rate  to 
Savannah  for  all  purposes  is  now  $3.30  per  bale  of  600  pounds. 
From  most  stations  on  the  Pensacola  &  Atlantic  division  the 
rate  to  Pensacola  was  $1.60  per  bale  of  600  pounds.  A  few 
stations  comparatively  near  Pensacola,  including  Gait  City  and 
Escambia,  took  rates  of  26  and  27  cents,  the  former  being  the 
lowest  rate  to  Pensacola.  These  rates  were  also  in  effect  at  the 
time  of  the  hearing. 

The  i-ate  on  cotton  from  all  Pensacola  &  Atlantic  stations  to 
Mobile  was,  at  the  time  of  the  complaint,  and  still  is,  $2.00  per 
bale,  and  to  New  Orleans  it  was  and  still  is  $2.50  per  bale.  Tlie 
rates  to  Mobile  and  New  Orleans  commence  with  Escambia,  10 
miles  from  Pensacola,  and  include  River  Junction,  161  miles 
from  Pensacola.  The  distance  from  Escamlna  to  Mobile  is  114 
miles  and  to  New  Orleans  255  miles.  From  Sneads,  6  miles 
west  of  River  Junction,  these  distances  are  2iill-«iiles  to  Mobile 
and  400^iles  to  New  Orleans.  From  Escambia  to  Savannah 
the  distlince  is  410  miles,  and  the  distance  from  Sneads  to  Sa- 
vannah is  265  miles.  From  De  Funiak  Springs,  a  central  point 
on  the  Pensacola  &  Atlantic  division,  the  distance  to  Mobile  is 
183  miles  and  to  New  Orleans  824  miles,  lliat  point  is  distant 
from  Savannah  841  miles.  The  Louisville  &  Nashville  obtained 
$1,76  out  of  the  former  rate  to  Savanniih,  and  it  actually  (,'ets 
as  much  or  more  out  of  the  higher  rate  now  in  force.   It  received 
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diat  ^Him  for  tiie  abort  haul  to  River  Jnncdco,  and  onhr  charges 
75  cents  more  for,  in  most' cases,  more  than  donble  the  distance 
to  New  Orieans.  From  only  three  or  four  Pensacola  &  Atlantic 
stations  near  Pensacola  is  the  distance  to  Mobile  less  than  the 
distance  to  River  Junction,  and  it  is  not  understood  that  any  cot- 
ton is  sent  from  those  stations  near  Pensacola.  From  De  Funiak 
Springs  the  mileage  is  much  greater  to  MoIhIc  than  to  River 
Junction*  The  rate  to  Pensacola,  Mobile  and  New  Orleans  does 
not  include  the  cost  of  compression. 

It  was  testified  by  the  vice  president  of  the  Louisville  &  Nash- 
ville that  having  reached  a  basis  of,  say,  50  cents  to  55  cents  per 
100  pounds  on  cotton,  it  has  been  found  from  experience  that 
that  is  about  the  maximum  rate  which  can  be  secured;  and  we 
find  that  to  be  the  fact  in  this  southern  territory. 

On  account  of  risk  of  fire,  bulk  and  loading  expenses,  cotton 
is  not  an  attractive  commodity  to  a  carrier  on  a  short  haul  of  5 0 
.miles  or  less._The  rate  to  Savannah  is  a  joint  rate,  while  the 
rates  to  Mobile  and  Now  Orleans  are  only  those  of  the  Louisville 
&  Naslivillo.  The  rate  to  New  Orleans  must  be  fixed  with  refer- 
ence to  the  obtainable  price  in  that  large  cotton  market      * 

It  is  ni>t  found  that  the  entire  mte  of  #2.75  is  excessive, 
unnMiHoiuiblo  or  unjust  in  itself  or  in  comparison  with  the  rate 
to  Mobile  or  Now  Orleans;  butwo  do  find  that  the  present  rate 
ofjp.8.3()_iicr  bale*  equal  to  3.8  cents  per  ton  per  mile  for  a  haul 
of  .841  milos,  is  oxoessive,  and  that  the  action  of  the  Louisville  & 
Nashville  and  it«  connections  to  Savannah  in  advancing  t^*^ 
rate  above  the  folrmer  existing  charye  of  t2.75  per  bale  was 
altogether  unreasonable  and  unjust  *  •  • 

CondHMonM 
•  •••••#• 

We  shall  di^ix^se  of  the  cotton  rate  first  When  the  complaint 
was  filed  the  n\te  was  #2.75  i>er  bale^  of  which  the  Louisville  & 
Nashvillo  obtainoil  #1.75  for  its  short  haul  to  River  Juncticn. 
This  rate  was  still  in  effect  at  the  time  of  the  hearing.  It 
testified  for  the  defense  that  the  rate  of  #2.75  per  bale 
l^asonable^  aiul  the  rate  had  been  in  force  for  a  consideiafaSe 
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mod.  It  was  also  asserted  by  tiie  same  witness  that  a  rate  of 
>0  to  t55  cents  a  hundred,  equal  to  $2.bQ  and  S<2,75  per  bale 
of  500  pounds,  was  about  as  high  a  rate  as  could  be  charged 
without  prohibiting  tlie  jahipnieiit.  Under  that  rate,  of  a  given 
year's  crop,  about  4000  bales  moved  to  Sa%^annah,  while  the  re- 
maindeA  about  5700  bales,  went  to  Mobile  and  New  Orleans,  but 
the  quantity  sent  to  Savannah  included  the  sea-iiiland  variety, 
amounting  to  about  10  per  cent  of  the  total  amount  shipped 
from  the  Pensacola  &  Atlantic  stations,  and  for  which  Savannah 
is  the  principal  market.  Sea-island  cotton  is  more  valuable  than 
upland  cotton,  and  it  njay  be  that  it  could  stand  a  somewhat 
higher  rate,  but  the  amount  produced  and  shipped  from  Pensa^ 
cola  &  Atlantic  stations  is  very  small  as  compared  with  upland 
cotton,  and  the  carriers  in  fixing  their  rates  have  not  made  any 
distinction  between  the  two  kinds.  Some  time  after  the  hearing 
the  carriers  to  Savannah  made  the  rate  from  Pensacola  &  Atlan- 
tic stations  $3.30  per  bale.  Tliis  was  an  increase  of  55  cents.^ 
The  rate  of  §3.30  per  bale  is  still  in  force.  No  advance  w^as 
made  in  the  rate  of  82.00  to  Mobile,  or  in  tlie  rate  of  *2.50  to 
New  Orleans.  Under  such  a  rate  adjustment  the  cotton  (except 
the  sea-island)  must  go  to  I^lobile  or  New  Orleans,  or  the  shipper 
to  Savannah  must  bear  the  large  additional  expense  occasioned 
hy  the  advance  of  55  cents  per  hale.  In  making  this  advance  in 
rates  the  carriers  acted  unjustly  and  unreasonably  to  the  prq- 
duf fir  an4_  to  the  sliipper  of  cotton  earned  from  the se  Pensacol a 
&  Atlantic  atations,  and  subjected  them  to  unlawful  prejudice. 
The  carriers  to  Savannah,  also^  hj  so  advancing  the  cotton  rate 
to  that  city  gave  undue  and  unrea.sonable  pi-eference  and  advan- 
tage to  Mobile  and  New  Orleans  and  to  dealers  in  cotton  at  and 
the  traffic  in  cotton  to  those  places;  antl  they  subjected  Savannah 
and  her  cotton  merchants  and  shipments  of  cotton  to  that  mar- 
tet  to  wrongful  prejudice  and  disadvantage.  The  whole  advance 
pas  unlawfuL^It  violated  sections  1  and  3  of  the  Act;  and  any 
higher  rate  on  uncompressed  cotton  from  any  of  these  Pensacola 
Atlantic  stations  to  Savannah  than  the  former  diflference  of 
cents  per  hale  above  the  rate  in  force  from  the  same  stations 
to  New  Orleans  is  unlawful  under  those  sections.  • 
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Third,  That  "the  merchants  ami  other  business  men  of  Cliattanoo^a 
wd  Nashville,  respectively,  comi>ete  for  business  largely  in  the  same  terri- 
tor}';  that  the  excesses  of  the  Chattanooga  rat-j^s  over  the  Nashville  rat«8 
wouiit  ill  most,  if  not  all,  instances  to  a  reasonable  profit  on  the  traffic 
u*d  subject  Chattanooga  mercliants  to  an  undue  or  unreasonable  prejudice 
or  disadvantage  in  such  comi>etition  and  give  Xasliville  an  undue  or  un- 
'^Wonahle  preference  or  advantage  over  Chattanoo;,^a  in  such  competition, 
Mdthat  the  rates  in  (question  to  Chattanooga  and  Nashville  are,  therefore, 
)■  violation  of  section  3  of  the  Act  to  regulate  commerce,  which  declares 
unlawful  such  nndu«i  or  unreasonable  prejudice  or  disadvantage  and  such 
•^due  preference  or  advantage." 

It  is  alleged  in  the  complaint  that  if  there  should  be  any 

difference  in  rates  as  l)etween  Chattanooga  and  Nashville,  such 

difference  should  be  made  by  making  the  C'hattunooga  rate's 

Hower  than  the  Nashville  mtes,  iKJcause,  (1)  of  Chattanooga's 

jfreater  proximity  to  the  pouits  of  shipment,  Boston,  Providence, 

^'ew  York,  Philadelphia  and  Baltimore ;  (2)  of  transportation 

by  the  Tennessee  river  to  Cliattanooga ;  and  (3)  of  the  greater 

'dumber  of  rail  lines  which  enter  Chattanooga  and  compete  for 

business  from  those  cities  to  Chattanooga  than  enter  Nashville 

and  compete  for  such  business  to  Nasliville.  *  * 

The  defendants  admit  that  the  rates  in  question  are  higher 
for  the  shorter  haul  to  Chattanooga  than  for  the  longer  haul  by 
151  miles  through  Chattanooga  to  Nashville ;  tliat  the  rates  are 
correctly  set  forth  in  tlie  complaint  and  that  they  participate  in 
those  rates  either  as  members  of  the  lines  to  (/liattanooga  and 
through  Chattanooga  to  Nashville,  or  as  members  of  the  lines 
through  Cincinnati  to  Chattanooga  and  to  Nasliville,  but  they 
deny  that  those  rates  are  in  violation  of  either  section  1,  3  or  4 
of  the  hiw  as  charged  in  the  complaint. 

In  justification  of  the  lower  rates  from  New  York  and  other 
eastern  seaboard  cities  to  Nashville  than  to  Chattanooga,  it  is 
alleged  that  those  rates  were  primarily  made  by  the  Trunk  J^ine 
loads  through  the  Ohio  river  crossings,  Cincinnati,  Louisville 
and  Evansville, "  and  are  controlled  by  the  following  competitive 
dzeamstances  and  conditions : " 

•    firsts  Water  competition  by  the  Hudson  river,  the  St.  Lawrenr 
i  and  the  lakes,  which  fixes  the  rail  rates  from  New 


:i»l  RAILWAY  PROBLEMS 

:    i;  .i  .lis.ivi\a!uai:o  as  cv>mi>ai"ed  with  Savannah.    If  a  railroad 
s  ••  v»i* ')  v\r::u>;  stvuiv  vnher  than  an  unreasonably  low  share  of 
•.•  ;      •.  v,r.o  :.^  ,4  s«\i{Hct  on  ;uioiher  r«xid,  it  maybe  justified  in 
-.v        ■.:  '.  ^  ;•'   "  "'.  !>*-ivh  A  niro,  os|H»oially  when  it  can  take  the 
;*..••  N^  .1  \ri  rtMoluVi  bv  i:so\vnn\ul:  but  a  carrier  engaged 
-y.  •  ..i.  .  :•  '\  '.T  :i:c  :i;ani^h  line  rinds  no  such  justification 
%  -  i   [ ;  ;  *  >cv  urx*  :  t  irsc'.t  a  share  of  the  joint  rate  which 

,.'    i  N  .    :  -i.c  ts:aM'.>l.od  by  it  for  purely  local  service 
V     '  X  .1   ,;x  .V.  .:>  ^^\>u  nud.    That  is  this  case  under  the 
X     ..     .       ;     '.-..•l  l\v  ;ho  tindiiiirs. 
w  N  /   .:  :v.:':;i;^:niont  fully  moots  the  objections  to  the 

.  u     .'•  .re  "r>i'd  by  the  Louisville  ^:  Nashville  Com- 
•^        *.   ^.    ".   iivvos  Ko:wiiloral»lo  atlvaniuiro  to  Pensacola;   it 
XX         !  . -/.^N  I'.i'  \  Nash\illo  for  ilio  loss  service  involved  in 
:      ■.•  K  \v'i'  -hiiuiioii  on  shipinonts  io  Savannah  the  same 
•.    vi.'.^'f  ii'.u  u  obtains  on  puroly  looal  shipments  cjirried 
V.  »\  xi  itivo^  lo  I\Mis;uola,  aiul  on  turpentine  from  the  more 
•  '\   sM'.ons  ii  ijiM's  more. 
W  ,•   -.'M  ill. 1 1  I  bo  pirseiii  sliaros  of  the  Louisville  vS:  Nashville 
'  ,    !!.?.Mi»;b  i;Hos  to  Savannah  aiv  unreasonable  and  unjust, 
,...;  .'in   iluN   opoialo  to  make  the  entire  through  rates  unjust 
;v,;    uMU' »-..'n.il»lr  as  eoinparod  with  the  rates  charged  by  the 
.1  .\  «llx'  A   Nasb\  iUo  It)  IVnsaoola ;  that  because  of  such  exces- 
,,.     imoi  ol  tbo  Louisville  iV:  Nashville  in  the  through  rates 
.   -.1^  oinili  Nurh  thi*ough  rates  do,  as  related  to  the  rates  to 
•  n   I.  .ill.  'tubjei't   produoei's  and  shippei's  along  the  Pensacola 
,     \il  Willi-  dixision  of  the  Louisville  &  Nashville  Railroad  to 
MiHuhil  pif|ndu-t»  and  disadvantage;  that  such  through  rates 
,,  I  ((,.{  In  ilu'  rates  to  Pensacola  also  subject  Savannah,  naval- 
,..,.  .  ,1,  -iliMM  in  Sa\annab,  and  the  trafiic  in  naval  stores  to  that 
I,  ^    I.,  uiiihir  and  nnroasonuble  prejudice  and  disadvantage,  and 
It,  ^   loMili  in  nndiio  and  unreasonable  preference  and  advantage 
.,  Ti  II  .•iKila,  dndtus  in  naval  stores  in  Pensacola.  and  the  traffic 
II  M.n.il  iiliiio^  to  that  oitv.     It  results,  th^roforp.  t|]pf  j|||-  prflfn'^'' 
iNHvunnab  aiv  v'  ^^"||M''*1f  ''^  xt^ofu^u<i  1  y^^]  ^  ^^  ^^^  Ap|^^ 
liii  UMin)[  ami  injnstioe  so  intlieted,  and  the  unjust  favorit- 
II  hmullUiKt  woidtl  \n>  ivmcdied  by  charges  on  rosin  and 
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Third,  That  "the  merchants  and  other  business  men  of  Chattanooga 

*^<i  Nashville,  respectively,  com|>ete  for  business  hirgely  in  the  same  terri- 

^^';  that  the  excesses  of  the  Chattanooga  rates  over  the  Nashville  rates 

amount  in  most,  if  not  all,  instances  to  a  reasonable  profit  on  the  traffic 

'^^  subject  Chattanooga  merchants  to  an  undue  or  unreasonable  prejudice 

^f  disadvantage  in  such  competition  and  give  Xashville  an  undue  or  un- 

'^^onable  preference  or  advantage  over  Chattiinooj^a  in  such  competition, 

^'^^i  that  the  rates  in  question  to  Chattanooga  and  Nashville  are,  therefore, 

^  violation  of  section  3  of  the  Act  to  regulate  commerce,  which  declares 

^lawful  such  undue  or  unreasonable  prejudice  or  disadvantage  and  such 

^<iue  preference  or  advantage." 

It  is  alleged  in  the  complaint  that  if  there  should  be  any 
^iflTerence  in  rates  as  between  Chattanooga  and  Nashville,  such 
^ifference  should  be  made  by  making  the  Chattanooga  rates 
^^wer  than  the  Nashville  rates,  because,  (1)  of  Chattanooga's 
S'J^eater  proximity  to  the  points  of  shipment,  Boston,  Providence, 
— ^ew  York,  Philadelphia  and  Baltimore ;  (2)  of  transportation 
^y  the  Tennessee  river  to  Chattanooga ;  and  (3)  of  the  greater 
Uumber  of  rail  lines  which  enter  Chattanooga  and  compete  for 
business  from  those  cities  to  Chattanooga  than  enter  Nashville 
and  compete  for  such  business  to  Nashville.  *  * 

The  defendants  admit  that  the  rates  in  question  are  higher 
for  the  shorter  haul  to  Chattanooga  than  for  the  longer  haul  by 
151  miles  through  Chattanooga  to  Nashville ;  that  the  rates  are 
correctly  set  forth  in  the  complaint  and  that  they  participate  in 
those  rates  either  as  members  of  the  lines  to  Chattanooga  and 
through  Chattanooga  to  Nashville,  or  as  members  of  the  lines 
through  Cincinnati  to  Chattanooga  and  to  Nashville,  but  they 
deny  that  those  rates  are  in  violation  of  either  section  1,  3  or  4 
of  the  law  as  charged  in  the  complaint. 

In  justification  of  the  lower  rates  from  New  York  and  other 
eastern  seaboard  cities  to  Nashville  than  to  Chattanooga,  it  is 
^leged  that  those  rates  were  primarily  made  by  the  Trunk  Line 
roads  through  the  Ohio  river  crossings,  Cincinnati,  Louisville 
and  Evansville,  **  and  are  controlled  by  the  following  competitive 
circumstaDces  and  conditions :  " 

^   First,  Water  oompetition  by  the  Hudson  river,  the  St.  Lawrence  river, 
the  Erie  canal  and  the  lakes,  ifvhich  fixes  the  rail  rates  from  Xew  York  to 


RELATIVE  RATES 
The  Chattanooga  Case^ 

(Map  at  p.  lS4y  supra) 

Knapp,  Chairman:  ♦  ♦  *  ♦  ♦ 

The  complaint  relates  to  the  rates  of  the  defendants  on  the 
six  numbered  classes  of  traffic  and  on  a  large  number  of  com- 
modities from  Boston,  Providence,  New  York,  Philadelphia, 
and  Baltimore  to  Chattanooga  and  Nashville,  respectively,  both 
by  the  direct  lines  to  Chattanooga  and  via  Chattanooga  to 
Nashville,  and  by  the  lines  via  Cincinnati  to  Chattanooga  and 
via  Cincinnati  to  Nashville,  and  it  charges  : 

First,  That  the  rates  to  Chattanooga  are  unjust  and  unreasonable  in 
themselves,  in  violation  of  section  1  of  the  Act  to  regulate  commerce,  which 
requires  all  rate  charges  for  any  service  rendered  in  the  transportation  of 
property  or  in  connection  therewith  to  be  reasonable  and  just  and  prohibit^ 
and  declares  unlawful  every  unjust  and  unreasonable  charge. 

Second,  That  the  rates  to  Chattanooga  are  higher^  than  for  the  longer 
•Miaul  through  Chiittanooga  and  151  miles  on  to  Nashville,  and  are  in  viola- 
tion of  the  pn)vision  of  section  4  of  the  Act  to  regulate  commerce  which 
declares  it  to  bo  unlawful  for  any  common  carrier  subject  to  the  provisions 
of  the  Act  "  to  cliarge  or  receive  any  greater  compensation  in  the  aggregate 
for  the  transportation  of  a  like  kind  of  prt;perty  under  substantially  similar 
circumstances  and  conditions,  for  a  shorter  than  for  a  longer  distance  over 
the  same  line,  in  the  same  direction,  the  shorter  being  included  within  the 
longer  distance.**  .  ^ 

1  Originally  decided  March  12,  1(K)4.  Interstate  Commerce  Reports,  Vol.  X, 
pp.  111-147.  Decision,  originally  renden^d  in  favor  of  Chattanooga  in  1802, 
was  sustained  by  both  the  United  States  Circuit  Court  and  the  Circuit  Court  of 
Appeals ;  was  then  reversed  by  the  Supremo  Court  (181  U.  S.  29)  under  its  inter- 
pretation of  the  law  in  the  Alabama  Midland  case  (vide,  p.  878,  tn/ra), but  with- 
out prejudice  to  the  right  of  the  Comniissinn  to  reopen  the  case.  This  is  the 
case  as  thns  reopened.  The  dissenting  (>pini<in,  herein  reproduced,  represents 
the  claims  of  Chattanooga.  Its  larger  signiticanoe  is  set  forth  in  Ripley^s  Rail-  • 
roads :  Rates  and  Regulation.  (Index.)  The  special  map  on  p.  229  will  be  found 
serviceable  in  the  study  of  the  case. 
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Thirii,  That  *' the  meiL-hants  and  other  business  men  of  Chattanooga 
and  Nashville,  respectively,  conij>ete  lor  buaineBs  largely  in  the  same  terri- 
tory; that  the  exoe»8ei*  of  the  Chattanooga  rater's  over  the  Nasshville  rates 
amount  in  most,  if  not  all,  iustances  to  a  reasonable  profit  on  the  traffic 
and  8u))ject  Chattanooga  merchants  to  an  undue  or  unrensonaliie  prejudice 
or  disaclvantagH  in  sueh  conijH^titian  and  give  Xashville  an  undue  or  un- 
reaaoimide  preference  or  advantage  over  ChattanooLra  in  sucli  oom]ietition» 
and  that  I  lie  rates  in  qiiestiojv  t/>  Chattanooga  and  Xashville  are,  therefore, 
in  violation  of  section  3  of  the  Act  to  regulate  commerce,  which  declares 
*^nlawful  such  undue  or  unreasonable  prejudice  or  disadvantage  and  such 
undue  preference  or  advantage/' 

It  is  alleged  in  the  complaint  that  if  there  should  be  any 
difierenee  in  mtes  rs  lietween  Chatt4inoogii  and  Nashville,  such 
difference  should  he  madtj  by  making  the  Chattanooga  rat^s 

-slower  than  the  Nashville  rates,  because,  (1)  of  Chattanooga  a 
greater  proxiniit}"  to  tlie  points  of  sliiptnent,  Boston,  Providence, 

^^ew  York,  Pliiladeli>hia  and  Baltimore ;  (2)  of  transportation 
by  tlie  Tennessee  river  to  Chattanooga;  and  (3)  of  the  greater 

dumber  of  rail  lines  which  enter  Chattanooga  and  compete  for 
business  from  those  cities  to  Chattanooga  than  enter  Nashville 
and  compete  for  such  business  to  Nashville,  ♦  * 

The  defendants  admit  that  the  rates  in  question  are  higher 
for  the  shorter  haul  to  Chattanooga  than  for  the  longer  haul  by 
161  miles  through  Chattanooga  to  Xashville ;  that  the  rates  are 
correctly  set  forth  in  the  complaint  and  that  they  participate  in 
those  rates  eitlicr  as  members  of  the  lines  to  Chattanooga  and 
through  Chattanooga  to  Nasliville,  or  as  members  of  the  lines 
through  Cincinnati  to  Chattanooga  and  to  Nashville,  but  they 
deny  that  those  nites  are  in  violation  of  either  section  1,  3  or  4 
of  the  law  as  charged  in  the  coniphiint. 

In  justification  of  the  lower  rates  from  New  York  and  other 
eastern  seaboard  cities  to  Niishville  than  to  Chattanooga,  it  is 
alleged  that  those  mtes  were  primarily  made  by  the  Trunk  Line 
roads  through  the  Oliio  river  crossings,  Cincinnati,  Louisville 
and  Evansville,  **and  are  controlled  by  the  following  competitive 
circumstances  and  conditions : " 

•  Firsts  Water  competition  by  the  Iludaon  river,  the  St.  Ijiwrence  river, 
the  Eyie  canal  and  the  lakes,  which  fixes  the  rail  rates  from  New  York  to 
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Chicago  and  to  which  latter  rates,  it  is  alleged,  the  rates  from  New  York 
and  other  eastern  seaboard  cities  to  Cincinnati,  Louisville  and  Evansville 
"  are  made  to  bear  certain  fixed  relations." 

Second,  Water  competition  between  Paducah  and  ETansville  on  the  Ohio 
river,  on  the  one  hand,  and  Nashville  on  the  Cumberland  river,  on  the 
other,  by  means  of  boats  on  the  Cumberland  river  which  connect  with 
boats  on  the  Ohio  river. 

Third,  Water  competition  from  New  York  and  the  other  eastern  sea- 
board cities  to  Cincinnati,  Louisville  and  Evansville  by  way  of  the  ocean, 
the  gulf  and  the  Mississippi  and  Ohio  rivers. 

Fourth,  Competition  by  ocean  from  New  York  and  other  eastern  sea- 
board cities  to  Norfolk  and  Newport  News,  Virginia,  and  thence  by  the 
rail  lines,  the  Norfolk  &  W^estern  and  the  Chesapeake  &  Ohio  railways, 
from  those  cities  to  Louisville,  Cincinnati  and  Evansville. 

It  is  alleged  that  the  rates  from  said  eastern  seaboard  cities 
to  Cincinnati  and  Louisville  having  been  fixed  by  these  com- 

•^petitive  circumstances  and  conditions,  the  rates  from  said  east- 
ern seaboard  cities  to  Nashville  cannot  greatly  exceed  the  rates 
to  Cincinnati  or  Louisville  added  to  the  rates  which  can  be  ob- 
tained by  steamboats  from  Cincinnati  or  Louisville  over  the 
Ohio  and  Cumberland  rivers  to  Nashville,  but  that  there  is  no 

•^effective  open  water  route  from  the  eastern  seaboard  cities  to 
Chattanooga,  nor  from  Cincinnati  or  Louisville  to  Chattanooga 
and  the  water  competition  which  forces  down  the  through  rail 
rates  from  Cincinnati  and  Louisville,  respectively,  to  Nashville, 
does  not  extend  to  Chattanooga. 

It  is  further  alleged  that  Nashville  enjoys  a  position  geo- 
graphically which  is  not  enjoyed  by  Chattanooga,  being  prac- 
tically the  center  of  a  circle,  of  which  Cincinnati,  Louisville, 
Evansville,  Cairo  and  Memphis  may  be  regarded  as  points  on 
the  circumference,  and  that  there  is  a  large  territory  tributary 
to  Cincinnati,  Louisville,  Evansville,  Cairo  and  Memphis,  south 
of  the  Ohio  river,  which  is  also  tributary  to  Nashville,  and  the 
i-ate  adjustment  to  Nashville  relatively  to  the  points  specified 
alx>ve  has  been,  is,  and  should  be  such  as  to  enable  it  to  do 
business  in  comparison  with  those  cities. 

The  Southern  Railway  Company  alleges  in  its  answer  that 

I  all  rates  from  eastern  seaboard  cities  to  Chattanooga  are  fixed 

J  by  the  eastern  lines  and  are  made  relative  to  the  rates  from 
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those  cities  to  Atknta,  Rome,  Birmingham  and  Anniytoii,  which 
cities  compete  directly  with  Chattanooga  in  territory  cummoii 
to  those  cities  and  to  ChattanoQga,  and  that  this  is  the  basis 
upon  which  the  Chattanooga  mtes  are  made. 

The  Louisville  &  Nashville  road  denies  that  it  is  engaged  in 
the  transportation  of  tiuffic  through  Cliaitanmga  to  Nashville. 
•  •♦♦♦«♦• 

It  ia  also  alleged  in  hehalf  of  the  defendants  that  the  Chatr 
tanooga  and  Nasliville  rates  are  governed  by  diflerent  classifi- 
eations ;  the  Chattanooga  rates  hy  the  Southern  Classification 
ijitid  the  Nashville  rates  by  the  Official  Classification- 

Fact9 

1.  The  defendants  .  .  .  are  common  carriers  engaged  as  parts 
of  through  lines  and  under  joint  tariffs  of  rates  in  transportitig 
traffic  from  New  York  and  other  eastern  seaboard  cities  to 
Chattanooga  and  to  Nashville. 

2.  The   following  table   gives   the  rates    in  question    from 
ston,  Providence  and  New  York  to  Chattanooga  and  Nash- 

"^Ue,  respectively,  on  the  six  numljcrcd  classes  in  cents  per 
hundred  pounds,  and  also  shows  the  excesses  in  cents  per 
hundred  pounds  and  per  car  loads  of  30,000  pounds  of  the 
Chattanooga  rates  over  the  Nashville  rates. 


1 

8 

3 

4 

5 

6 

Chattanooga 

Xa^hvUle 

114 
91 

78 

m 

(JO 

78 
42 

00 

49 

31 

EicefiB  per  100  lbs.  of  ChaltanCMiga  ratea 
Excess  per  car  load  of  30,000  lbs.     .     . 

33 

|0& 

20 
960 

f78 

31 

24 

172 

18 

The  same  excesses  of  the  mtes  to  Chattanooga  over  those  to 
Nashville  as  are  shown  in  the  above  table  in  rates  from  Boston, 
Providence  and  New  York,  exist  under  the  rates  from  Phila- 
delphia and  BaUiraore. 

The  following  table  [Abridged,  — Ed,]  gives  the  rates  in  cent« 
per  hundred  pounds  from  Boston,  Providence  and  New  York 
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to  Chattanooga  and  Nashville,  respectively,  and  the  excesses  of 
the  Chattanooga  rates  over  the  Nashville  rates  on  car  loads  of 
30,000  pounds  on  a  few  commodities.  Those  rates  are  given  as 
illustrating  the  differences  in  rates  in  favor  of  Nashville  on  the 
entire  list  of  commodities. 


Commodity  Rates 

Canned  goods  Boston  and  New  York  to  Chattanooga,  C/L  .     .     .     .  fO.48 

Canned  goods  Boston  and  New  York  to  Nashville 36 

Difference  on  a  car  load  of  30,000  pounds  in  favor  of  Nashville     .     .  36.00 

Green  coffee  Boston  and  New  York  to  Chattanooga,  C/L 00 

Green  coffee  Boston  and  New  York  to  N.ashville 36 

Difference  on  a  car  load  of  30,000  pounds  in  favor  of  Nashville     .     .  72.00 

Agate  ware  Boston  and  New  York  to  Chattanooga,  C/L 73 

Agate  ware  Boston  and  New  York  to  Nashville 42 

Difference  on  a  car  load  of  30,000  pounds  in  favor  of  Nashville     .     .  03,00 

Cartridges  Boston  and  New  York  to  Chattanooga,  C/L 60 

Cartridges  Boston  and  New  York  to  Nashville 42 

Difference  on  a  car  load  of  30,000  pounds  in  favor  of  Nashville  .  54.00 

The  same  differences  in  rates  in  favor  of  Nashville  as  are 
shown  in  the  above  table  in  rates  from  Boston,  Providence 
and  New  York,  exist  under  the  rates  from  Philadelphia  and 
Baltimore. 

The  rates  by  all  the  lines  to  Chattanooga  are  the  same  and 
the  rates  by  all  the  lines  to  Nashville  are  the  same. 
i  3.  Chattanooga  class  rates  are  governed  by  the  Southern 
Classification,  and  Nashville  class  rates  by  the  Official.  A  large 
number  of  articles  are  in  the  same  class  in  both  classifications; 
there  are  some  articles  which  are  classed  higher  under  the  Offi- 
cial Classification  than  under  the  Southern,  and  some  that  are 
classed  higher  under  the  Southern  Classification  than  under  the 
Official ;  but  even  where  articles  are  classed  higher  under  the 
Official  Classification  than  under  the  Southern,  they  still  have 
lower  rates  under  the  Official  Classification  than  under  the 
Southern,  because  the  Southern  Classification  rates  are  so  much 
higher  per  class  than  the  Official  Classification  rates.  For  ex- 
ample, the  class  6  rate  of  the  Southern  Classification  is  higher 
than  the  class  4  rate  of  the  Official  Classification. 
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4,  By  the  lines  from  New  York  and  other  eastern  sealjimrd 
cities  through  Chattanooga,  Huntsvill^  is  a  longer-tlistance 
point  than  Chattanooga  by  97  mileH^  Decatur  by  122  miles, 
Tuscunibia  by  165  miles,  Sheffield  by  170  miles,  and  Florence 
by  178  miles,  but  the  rates  to  all  these  points  are  the  same  as 
the  rates  for  the  shorter  haul  to  Chiittanooga  {map,  p,  1.54), 
/The  testimony  shows  that  these  mtes  as  applied  to  the  longer 
hauls  to  these  longer-distance  points  yield  the  earners  a  remu- 
neration in  excess  of  operating  expenses  and  fixed  charges. 

The  rates  for  the  haul  from  eastern  seaboard  cities  througli 
Chattanooga  and  310  miles  on  to  Mempliis  are  hjwer  than  for 
the  shorter  haul  to  Chattanooga.  Fur  example,  the  class  1  rate 
from  New  York  to  Memphis  is  100  cents  as  against  a  rate  of 
114  cents  to  Chattanooga.  The  testimony  is  that  if  this  mte 
of  100  cents  wem  applied  to  the  shorter  haul  to  ChatUnooga 
**it  would  not  be  nnremunerative."  The  Memphis  rail  rates 
/are  made  with  a  view  of  meeting  competition  by  the  Mississippi 
river  on  which  Memphis  is  located. 

The  rates  froai  eastern  sealjoard  cities  by  ocean  to  Norfolk 
and  thence  by  i-ail  to  Evansville  are  lower  than  the  rates  to 
Chattanooga.  For  example,  the  class  1  rate  by  that  route  to 
Evansville  is  73  cents  per  hundred  pounds.  The  class  1  rate 
by  that  route  to  Chattanooga  is  #1.14,  41  cents  higher  than  the 
Evansville  rate.  The  testimony  tends  to  show  that  the  73-cent 
rate  as  applied  to  the  haul  to  P3vansville  is  reasonalJy  renuinera- 
tive,  and  it  is  testitied  lluit  the  same  rate  as  applied  to  the  haul!  ' 
to  Chattanooga  "  would  yield  more  than  the  cost  of  transporta^j 
to  Chattanooga/* 

6-  Tlie  Chattanooga  rates  from  eastern  seaboard  cities  yield 
rates  per  ton  per  mile  much  greater  than  —  in  some  instances 
raorc  than  double  —  the  average  receipts  per  ton  per  mile  of  the 
principal  defendants,  of  roads  throughout  southern  territory  and 
of  roads  throughout  the  United  States. 

6.  The  rates  in  question  from  New  York  and  other  eastern 
8ea1x>ard  cities  to  Chattanooga  were  established  by  the  roads  as 
members  of  the  Southern  Railway  &  Steamship  Association,^ 
t  Fide,  p.  128,  mpro. 
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and  are  still  with  immateriul  exceptions  maintained  as  origi- 
nally fixed*    The  Southern  Railway  &  Steamship  Association 
ceased  to  exist  under  that  name  in  about  1895,  but  it  was  suc- 
ceeded by  the  Soutbern  States  Freight  Association,  which  in 
turn  was  succeeded,  May  1,  1897,  by  the  SoutheavStern  Freight 
Association.    Tlie  existing  association  iiamas  rates  and   iixes 
chissifications   through    joint  committees,  each  road  having  a 
representative  on  t!ie  committee,  and  the  rat«s  are,  as  a  rule, 
concurred  in  and  maintained  as  under  the  Southern  Railway  & 
Steamship  Association,  althougli  the  succeeding  association  has        i 
not  the  power,  which  the  Southern  Railway  &  Steamship  Asso-  H 
ciation  had,  of  enforcing'  the  maintenance  of  rates  by  fines.    The        i 
roads  not  belonging  to  the  iissociation  conform  to  the  association 
rates*    The  Chattanooga  rates  as  now  fixed  have  been  m  force 

I  more  than  18  years  and  were  established  long  before  the  South- 
ern Railway  &  Steamship  Association  was  dissolved. 

7.  In  establishing  mtes  from  eastern  seaboard  cities  to 
Chattiuiooga,  the  Suuthern  I{ailway  &;  Steamship  Association 
grouped  Chattanooga  with  the  fnllowing  cities  and  towns  and 
perhaps  others,  to  Avit :  Dal  ton,  Rt>me,  Atlanta,  Americas, 
Athens,  Columbus,  Fort  Gaines  and  Giiffin,  in  the  State  of 
Georgia;  Huntsville,  Decatur,  SheQield,  Tusuumbia,  Florence, 
Gadsden,  Oxfoixl,  TftUadega,  Anniston,  Birmingham,  C)iJeUka, 
Montgomery,  Selma  and  Eufaula^  in  the  State  of  Alabama  and 

J  Meridian,  in  the  State  of  Mississippi.  The  sea  and  rail  rat^sl 
to  all  these  points  are  the  same  as  to  Chattanooga,  although 
many  of  them  are  longer-distance  points  from  the  east  than 
Chattanooga  and  the  liaul  to  them  is  through  Chattanooga,  Tor 
example,  Iluntsville,  Decatur,  Floi-ence,  Tuscomhia  and  Shef- 

I  field.    The  sea  and  rail  rates  are  the  rates  by  ocean  to  Norfolk, 

1  Pinner*s  Point,  Charleston  or  Savannah  and  thence  by  rail,  and 
are  the  rates  complained  of  in  this  case.  The  bulk  of  the  traffic 
to  Chattanooga  and  the  Chattanooga  group  comes  by  these  sea 
and  rail  lines  and  these  sea  and  rail  rates  are  ai>plit'd  to  that 
trartio.  Of  the  cities  and  tow^ns  named  alwive  as  Ijelonging  to  the 
Chattanooga  group,  Dal  ton,  Rome,  Atlanta,  Am  eric  us,  Athens, 
Columbus,  Griiliu,  Anniston,  Gadsden,  Oxford,  Opelika  und 
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Eufaula  have  higher  all  rail  class  rates  than  Chattanooga  —  their 
all  rail  rates  on  the  six  numbered  classes  being  as  follows : 


I 


1 

8 

3 

4 

n 

6 

120 

108 

96 

81 

m 

54 
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Tbe  all  rail  rates  to  the  other  points  in  the  group  are  the 
nme  as  to  Chattanooga. 
/      It  is  claimed  and  the  testimony  is  to  the  efifect  that  a  rechic-/ 
,     tion  in  the  rates  to  Chatianooga  would  necessitate  a  reduction 
p    iu  the  mtes  to  all  the  points  in  the  same  group  with  Chatta- 
nooga, as  without  such  reduction,  Chattanooga  would  l>e  given 
an  unjust  advantage  in  rales  over  tliose  points. 

8.  Nashville  is    situated  on   the   Cumberland   river   and    is     < 
reached   by   the    Louisville   &   Nashville   road,   the   Nashvill^^ 
Chattanooga  &  St  Louis  Railway  and  the  Tennessee  CentriH 
Railroad. 

Chattanooga  is  located  on  the  Tennessee  river  and  is  reached 
by  the  following  nine  originally  independent  railroads,  to  wit: 
The  Cincinnati  Southern  Kail  way ;  the  ScuitheiTi  Railway;  the 
Georgia  Division  of  the  Southern  Railway  ;  the  Western  &  At- 
Iftntic  Railroad :  the  Chattanooga,  Rome  ^'  Southern  Railroad ; 
the  Chattanooga  Southern;  the  Akljama  Gi-cat  Southern;  the 
Memphis  &  Charleston  Railroad  ;  and  the  Nashville,  Chatta- 
nooga &  St*  Louis  Railway. 

These  nine  roails  are  now  operated  by  about  four  distinct 
companies  or  systems, 

9.  In  the  former  case  the  only  lines  involved  were  the  direct 
Itneii*  all  rail  or  sea  and  rail,  to  Chattanooga  and  througli  (ijat- 
Uinooga  to  Nashville,  ajul  the  order  of  the  Commission  related 
to  rates  over  those  lines  alone,  'X^w  lines  involved  nntler  the 
complaint  in  the  present  ease  are  the  lines  from  New  York  and 
other  eastern  seaboard  cities,  either  all  rail,  or  sea  and  nul,  via 
Norfolk,  Charleston  or  Savannah,  to  Chattanooga  and  tlirough 
Chatt4inooga  to  Nasliville,  and  also  the  lines  via  Cincinnati  to 
Chattanooga  and  to  Nashville. 


274  RAILWAY  PROBLEMS 

The  short  all  rail  line  from  New  York  via  Cincinnati  to 
Nashville  is  made  up  of  the  Pennsylvania  Railroad  from  New 
York  to  Cincinnati  and  the  Louisville  &  Nashville  road  from 
Cincinnati  to  Nashville,  and  is  1058  miles  in  length. 

The  shoit  all  rail  line  from  New  York  to  Chattanooga  is  by 
the  Pennsylvania  Railroad  from  New  York  to  Alexandriii,  the 
Southern  Railway  from  Alexandria  to  Lynchburg,  the  Norfolk 
&  Western  Railway  from  Lynchburg  to  Bristol  and  the  Southern 
Railway  from  Bristol  to  Chattanooga,  and  is  846  miles  in  length. 
J  The  excess  of  the  distance  by  the  above  line  via  Cincinnati 
to  Nashville  over  the  above  line  to  Chattanooga  is  212  miles. 

The  short  all  rail  line  from  New  York  via  Chattanooga  to 
Nashville  is  by  the  line  above  given  to  Chattanooga  and  thence 
over  the  Nashville,  Chattanooga  &  St.  Louis  Railway  151  miles 
on  to  Nashville.    By  this  line  and  by  all  lines  through  Chat- 

nooga  to  Nashville,  Nashville  is  the  longer-distance  point  by 
51  miles.  ****♦*• 

10.  The  Louisville  &  Nashville  Railroad  Company  owns  and 
operates  the  road  from  Evansville  to  Nashville  and  the  road 
from  Cincinnati  through  Louisville  to  Nashville,  and  is  part  of 
the  shoi-t  through  line  from  New  York  and  other  eastern  sea- 
board cities  via  Cincinnati  to  Nashville.  It  also  operates  jointly 
with  the  Atlantic  Coast  Line  Railroad  the  road  from  Augusta 
to  Atlanta,  Georgia,  and  it  owns  a  majority  of  the  capital  stock 
of  the  Nashville,  Chattanooga  &  St.  Louis  Railway  Company, 
which  latter  road,  having  leased  the  Western  &  Atlantic  ex- 
tending from  Atlanta  to  Chattanooga,  operates  the  line  all  the 
way  from  Atlanta  through  Chattanooga  to  Nashville. 
.  V^  C  The  Louisville  &  Nashville  road  by  virtue  of  its  ownership 

^  .  ri^'  of  a  majority  of  the  stock  of  the  Nashville,  Chattanooga  &  St 
.;'-''  Louis  Railway,  can  name  the  entire  board  of  directors  and  has 
the  power  to  control  the  operations  of  the  latter  road.  If  com- 
petition of  the  Nashville,  Chattanooga  &  St.  Louis  Railway 
(Company  with  the  Louisville  &  Nashville  Railroad  Company 
on  traffic  from  the  east  to  Nashville  should  for  any  reason  be- 
come objectionable  to  the  Louisville  &  Nashville  road,  it  pos- 
sesses the  power  to  control  or  put  an  end  to  that  competition. 
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The  two  roads,  however,  have  separate  and  distinct  corps  of 
oflScers  and  employees  and  appear  to  be  in  active  competition 
for  traffic  from  eastern  sealxjard  cities  to  Kashville,  The  Louia- 
ville  &  Nashville  roaJ  iiaa  no  interest,  as  stockholder  or  other- 
wise^ in  any  railroad  east  of  Aogusta  or  in  any  ocean  steamship 
company  whose  vessels  ply  from  South  Atlantic  ports  to  New 
York  and  other  eastern  seaboard  cities,^ 

The  competition  of  the  Nashville,  Chattanooga  &  St.  Louis 
Railway,  as  a  member  of  the  hues  throngh  Chattanooga  to  Nash- 
ville, with  the  Louisville  &  Nashville  Railroad,  as  a  member 
of  the  lines  through  'Cincinnati  to  Nashville,  for  trallic  from 
eaatem  seaboard  cities  to  Nashville  does  not  affect  the  rates 
to  Nfishville.  The  rates  of  the  lines  through  Chatttinooga  and 
through  Cincinnati  are  the  same  and  have  been  the  same  as  now 
for  a  long  period  of  time.  There  is  active  competition  between 
the  two  sets  of  lines  for  business,  but  that  competition  i»  at  the 
**"  eitabUshed  rate».^^  There  has  lieen  no  competition  affecti^M 
rai£9  since  the  rates  were  established  by  tlie  Southern  Railw^F 
&  Steamship  Association  more  than  18  years  ago,  * 

IL  B}'  steam VK>ats  operating  on  the  Cuml^erland  river  and 
connecting  with  Ohio  and  Mississippi  river  boats^  Nashville  has 
water  communication  with  Cincinnati,  Louisville,  Evansviile, 
Brookport  or  Paducah,  and  Cairo. 

The  Cumberland  river  is  navigable  from  Ti  to  10  montlis 
in  the  year,  an  average  of  about  8|  months.  On  shipments 
by  the  Ohio  and  Cumberland  rivers  from  Cincinnati  to  Nash- 
ville, the  traffic  is  transferred  ivom  the  Ohio  river  boat  to  the 
Cumberland  river  bout  at  Evansville  or  Patlucah. 

The  distiince  from  Cincinnati  to  Nashville  by  the  Ohio  and 
Cumberland  rivei'S  is  690  miles  and  by  all  rail  (the  Louisville 
&  Nashville  road)  295  miles.  From  Evansville  to  Nashville  by 
river  the  distance  is  340  miles  and  by  rail  154  miles.  The  time 
by  boat  from  Cincinnati  to  Nashville  is  6  days,  and  for  the 
found  trip  12  days.  The  time  from  Evansville  to  Nashville  is 
2^  days  and  for  the  round  trip  about  6  days. 

^  The  AtlanUc  Coast  Line  has  aince  then  absorbed  the  ontire  Louisville  and 
KashTtllc  system.  —  Ed. 
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Tliere  is  no  material  aniomit  of  traffic  from  New  York  and 
other  eastern  seaboard  cities  which  moves  to  Nashville  by  boat 
on  the  Cnniherhmd  river.  There  are  oo  through  rates  pub- 
lished or  agreed  upon  from  eastern  seaboard  cities  by  rail  to 
Cineiimati  or  EvLiiisville  and  thence  by  river  to  Nashville,  and 
there  never  have  lieen  such  through  rates.  The  boat  lines  from 
Cincinnati  and  from  Evansville  to  Nashville  have  no  published 
rates.  The  largest  business  done  by  boats  on  the  Cumberland 
river  from  Ohio  river  points  to  Nashville  is  the  grain  busLness, 
The  bulk  of  the  traffic  besides  grain  transported  on  the  Cum- 
berland river  from  Evansville  to  Nash v ilk  consists  of  buckets, 
brooms,  sieves,  wooden  ware,  mohisses  and  glucose. 

The  rail  lines  have  great  advantages  over  the  river  lines  and 
merchantii  much  prefer  tlie  former.  It  is  only  when  the  rail 
rates  are  excessive  or  unreasonable  that  they  resort  to  the  river. 
And  the  goods  and   commodities  shipped  by   Nashville   mer- 

tiants  !)y  river  to  Nashville  are  for  the  most  part^  if  not  entirt^ly, 
affic  as  to  which  time  is  not  an  element  of  importance.     The 
risk  l)y  river  is  greater  than  by  rail  and  river  traflic  from  Cin- 
1  ciiniati  to  Nashville  is  insured. 

4  Since  the  advent  of  railways,  the  business  fif  river  lines  on 
long  tin  ongh  hauls  has  almost  entirely  ceased  and,  although  the 
rail  rales  from  Cincinnati,  Louisville  and  Evansville  to  Nash- 
ville ai^  much  higher  tlian  the  river  rates,  the  railroads  get  all 
.but  an  inconsiderable  portinn  of  tbe  business. 
**  Nashville  merchants  testify  that  they  have  the  Cumberland 
river  to  rely  upon  for  protection  fiT»m  excessive  rates  by  mil 
and  that  a  material  increase  in  the  present  rail  rates  would  force 
them  to  resort  to  a  large  extent  to  the  river  line. 

Before  the  rail  lines  were  completed  to  Nashville,  traflie  came 
from  eiustcrn  seaboard  cities  by  the  Peinisylvania  Railroad  to 
Pittsburg  and  thence  by  the  Ohio  and  Cumlierland  rivers  to 
Nashville,  but  there  were  no  through  rates  and  no  through 
billing. 

The  NiLshville,  Chattanooga  &  St  Louis  road,  connecting 
Chattanooga  with  Nashville,  was  completed  in  1854,  five  years 
befoi-e  the  completion  of  the  Louisville  &  Nashville  road  to 
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Nashville.  The  construction  of  the  former  road  coniineiiceil  at 
Kashville  and  extended  east  to  Chivttanooga.  After  it  had 
been  completed  as  far  east  as  Stevenson,  a  point  38  miles  from 
Chattanooga,  mtes  were  made  from  New  York  fijr  the  trans- 
portation of  ti*affic  via  Charleston  to  Chattanooga,  thence  by  the 
Tcimessee  river  to  Caperton's  Lauding,  thence  4  miles  by  wagon 
to  Stevenson  and  thence  by  rail  to  Nashville.  The  fii*st  through 
rates  from  the  east  to  Nashville  were  made  over  this  line  through 
Chattanooga. 

The  testimony  is  that  when  the  Nashville,  Chattanooga  & 
St.  Louis  road  was  completed  from  Nashville  to  Chattanooga 
tlie  competition  it  met  on  traffic  f loni  the  east  to  Nashville  was 
that  of  the  Cumberland  river,  and  that  when  the  Louisville  & 
Nashville  road  w^as  suVjtsequently  completed  from  Cinciimati  to 
Na4*hville  the  Cumberland  river  competition  was  *'  transferred  " 

^to  that  road,  and  the  Nashville,  Chattanooga  &  St*  Louis  road 
had  to  meet  the  rates  of  tliat  road  tlms  influenced  by  Cunil>er- 
fJixid  river  competition. 
/  The  Cuml»erland  river  is  stated  by  defendants*  witnesses  to 
be  and  to  have  been  the  controlling  competitive  force,  or  in  the 
language  of  a  witness,  the  "common  enemy/*  whit-h  the  rail 
lines  from  the  east  to  Nashville  have  to  meet ;  and  that  because 
of  this  competition  by  the  Comljerhmd  river  the  Nashville 
rat^s  even  before  the  comjiletion  of  the  roads  to  Nashville  were 
lower  than  the  Chattanooga  rates.  It  is  to  be  noted  that  at 
that  time  and  until  a  comparatively  recent  period,  the  Ten- 
nessee river  was  not,  as  it  now  is  by  the  completion  of  the 
canal  through  the  Mussel  Shoals  refeired  to  in  the  next  sul;- 
division  of  this  report  and  opinion,  opened  up  for  continuous 
transportation  from  Chattanooga  to  the  Oluo  river. 

Nevertheless,  upon  all  the  evidence  in  this  ease  and  our  gen- 
eral knowledge  of  the  situation,  we  are  convinced  nnd  find 
tliat  the  rates  accepted  for  the  transportation  of  eastern  mer- 
chanrlise  to  Nashville  are  not  forced  upon  the  carriers  by  water 
y  competition  for  that  traffic.  The  competition  w^hich  the  lines  via 
flhaiianooga  meet  is  distinctly  the  competition  of  the  trunk  lines 
the  Louisville  &  Nashville  road  whose  northern  termini 
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are  at  points  on  the  Ohio  river;  it  results  from  the  fact  that 
the  Trunk  Line  basis  of  rates  was  long  ago  extended  to  Nash- 
ville. In  this  connection  we  repeat  the  finding  in  the  former 
case,  as  follows : 

The  river  rates  are  now  considerably  lower  than  the  rail  rates,  and 
more  or  less  of  the  local  traffic  goes  by  water ;  but  the  through  businesSN 
from  Atlantic  cities,  saving  the  time,  distance  and  cost  of  breaking  bulk 
at  Cincinnati,  would  continue  to  go  by  rail,  in  our  judgment,  even  if  the  ' 
disparity  between  land  and  water  rates  were  materially  greater  than  it  is 
now.    There  might,  of  course,  be  such  an  advance  in  rail  rates  that  shi^^ 
ments  from  the  east  would  take  the  water  route  from  Cincinnati.    What ' 
amount  of  difference  would  produce  that  result  it  is  impossible  to  deter- 
mine from  the  testimony;  but  we  find  that  such  difference  might  be  sub- 
stantially greater  than  it  is  at  present  without  important  effect  upon  the 
railroad  tonnage  from  the  east/and  that  the  through  rate  to  Nashville  is/ 
in  no  sense  controlled  by  water  competition  at  that  point,  either  actually/ 
encountered  or  seriously  apprehended.  | 

12.  By  means  of  boats  on  the  Tennessee  river,  Chattanooga 
now  has  continuous  water  transportation  from  Chattanooga  to 
Paducah  at  the  confluence  of  the  Tennessee  and  Ohio  rivers  and 
to  Ohio  and  Mississippi  river  points,  St.  Louis,  Cairo,  Evans- 
ville,  Louisville  and  Cincinnati.  The  Tennessee  river  is  navi- 
gable from  Chattanooga  to  the  Ohio  river  from  8'  to  10  months 
during  the  year,  an  average  of  9  months.  The  distance  by  the 
Tennessee  liver  from  Paducah  to  Chattanooga  is  464  miles 
and  it  takes  from  3  to  4  days  for  a  boat  to  go  from  Paducah  to 
Chattanooga. 

When  the  complaint  in  the  former  case  before  the  Commis- 
sion was  filed,  continuous  transportation  by  the  Tennessee  river 
from  Chattanooga  to  Paducah  and  the  Ohio  river  was  intei> 
rupted  by  the  Mussel  Shoals.  A  canal  was  then  being  built  by 
the  government  through  the  shoals  and  it  was  opened  in  No- 
vember, 1890.  Since  that  time  it  has  been  maintained  "in  a 
state  of  efficiency  and  readiness  for  use  throughout  the  entire 
year,  and  there  has  been  a  steady  annual  increase  in  the  num- 
ber of  vessels  passing  through  the  canal."  (Annual  Report 
upon  Improvements  of  Tennessee  river  by  the  United  States 
Chief  of  Engineers  for  the  year  1901,  p.  466.) 
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The  boats  on  the  Tennessee  river  running  from  Chattanooga 
to  Florence  and  Padiicah  have  increiused  from  10  in  1890  to 
54  in  1899,  and  the  tonnage  of  traffic  has  increased  fi'om  78,820 
tons  in  1892  to  258,340  tons  in  1891). 

The  hulk  of  tlie  traffic  from  New  York  and  other  eastern  sea- 
board cities  to  Chattanooga  is  shipped  by  ocean  to  Norfolk 
and  thence  by  rail  to  Chattanooga,  but  shipment  from  tliose 
cities  to  Cincinnati  or  Paducah  and  thenee  by  river  to  Chat- 
tanooga is  practicable.  Such  shipments  are  made  but  not  to 
any  material  extent  in  consequence  of  the  gi^eat  advantage  of 
the  direct  all  rail  or  rail  aiul  ocean  lines  via  Norfolk  to  Chat- 
tanooga. 

A  large  proportion  of  the  business  of  boats  on  the  Tennes- 
see river  originates  in  Chicago,  St.  Louis  and  Louisville  and 
there  is  a  considerable  tonnage  of  traffic  from  Cincinnati  and 
Evansville.  Traffic  from  Cincinnati,  Louisville  and  Evansville 
IB  transferred  at  Paducah. 

In  order  to  protect  themselves  from  excessive  rates  by  rail 
and  to  meet  the  discrimination  in  mtes  against  Cliattanooga  and 
in  favor  of  Nash%dlle,  the  Chattanooga  merchants  have  estab- 
lished a  boat  line  on  the  Tennessee  river  operating  between 
ChattanotJga  and  Paducah  and  jtcjints  on  the  Ohio  river.  The 
steamer  Avalon  of  this  line  has  a  tonnage  of  SUa  tons  and  from 
February  6  to  July  4,  1901,  it  made  15  round  trips  through 
the  Mussel  Shoals  to  Paducah  carr}^ing  674  passengers  and 
8,557  tons  of  freiglit.    This  steamer  also  goes  to  Cairo. 

The  principal  traffic  transported  on  the  Tennessee  river  con- 
sists of  general  merchandise,  lund>en  hay  and  grain,  cotton  and 
cotton  seed,  flour,  peanuts,  produce,  fertilizei-s,  live  stoL-k,  logs 
and  wood,  railroad  ties,  staves,  stone,  sand  and  giavel.        ♦ 

13.  Chattanooga  is  entitled  to  the  benefit  of  low  Trunk  Line 
rates  to  Cincinnati  and  has  it  to  practically  the  same  extent  as 
Nashville.    The  difference  in  rates  hetween  the  two  cities  begins 

^Cincinnati  and  results  from  the  higher  rates  charged  by  the 

ncinnati.  New  Orleans  &  Texas  Paeific  road  from  Cincinnati 
to  Chattanooga  than  are  charged  by  the  Louisville  ^  Nashville 
road  Irom  Cincinnati  to  Nashville. 
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If  the  proportions  of  the  Cincinnati,  New  Orleans  &  Texas 
Patiifie  YOiid  from  Cincinnati  to  Chattanooga  were  reduced  so 
as  to  make  them  not  higher  than  the  proportions  of  the  LouisJ^ 
ville  &  Nashville  mad  from  Cincinnati  to  Nashville,  the  Chat^  ■ 
taiiooga  rates  would  be  about  as  high  as,  or  not  materially  dif- 
ferent from,  the  Nashville  rates  from  the  eastern  seaboard  citiesi 
The  distance  by  the  Cincinnati,  New  Orleans  &  Texas  Pacific 
road  from  Cincinnati  to  Chattanooga  exceeds  the  distance  by  the 
Louisville  &  Nashville  road  from  Cincinnati  to  Nashville  by 
about  37  miles.  It  is  testified  that  this  "slight  difference''  in 
distance  is  immaterial  and  had  nothing  to  do  with  fixing  the 
rates. 

Some  traffic  from  the  east  comes  to  Chattanooga  via  Cincin- 
nati^ but  the  most  of  it  comes,  as  before  stated,  ria  the  Virginia 
ports,  Norfolk  and  Newport  News,  and  the  direct  short  rail  lines 
to  Chattanooga.  M 

There  is  no  evidence  that  any  traffic,  from  the  east  comes  to  ■ 
Chattanooga  via  Cincinnati  and  Nashville  or  via  EvansviUe  and 
Nashville. 

14.  Trunk  Line  territory  propter  lies  east  of  the  Mississippi 
and  north  of  the  Ohio  and  Potomac  rivers  and  Southem  terri- 
tory is  that  east  of  the  Mississippi  and  south  of  those  rivers. 
Nashville,  as  well  as  Chattanooga,  is  in  Southern  territory,  but 
Nashville  is  not  as  far  removed  from  Trunk  Line  territory  as 
Chattanooga.    Nasliville  by  the  Louisville  &  Nashville  road  is 
155  miles  from  Trunk  Line  territor}"  at  EvansviUe,  185  niile^  ■ 
at  Louisville  and  301  miles  at  Cincinnati.    Chattanooga  by  the  f 
Cincinnati,  New  Orleans  <&■  Texas  Pacific  Railway  is  338  miles 
from  Trunk  Line  territ-ory  at  Cincinnati  and  by  the  Louisville  ■ 
&  Nashville  road  via  Nashville  is  306  miles  at  Evansville,  | 

Because  of  the  greater  density  of  population  and  greater 
volume  of  traffic  in  Trunk  Line  territoiy  than  in  Southern  ter- 
ritory, the  rates  charged  by  the  Trunk  Line  roads  can  be  and 
are  made  lower  than  in  Southern  territory.  ^| 

The  transportation  by  the  Louisville  &  NashvOle  road  of  eftst- 
eni  traffic  from  Cincinnati  to  Nashville  is  through  Southern 
territory,  but  the  rates  charged  by  that  road  for  the  portion  of 
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the  through  haul  from  Cincinnati  to  Naalnalle  are  practically 
extensions  of  Trunk  Line  rates,  the  rate  per  Um  per  mile  under 
■  those  rates  being  aljout  the  same  as  the  rate  per  ton  per  mil« 
under  the  Trunk  Line  rates  from  the  east  to  Cincinnati.  .  .  . 
The  through  rate??  from  New  York  and  other  eastern  cities  via 
CinciDnati  to  Nashville  are,  in  the  language  of  the  witnesses, 
^^ prorated  all  the  way  tx)  Nashville,?'  while  the  through  rates 
via  Cincinnati  to  Chattanooga  are  not  prorated. 

15*  Nashville  competes  with  Cincinnati,  Louisville,  Evans- 
ville,  Paducah,  Cairo  and  Memphis,  iii  territory  between  Nash- 
ville and  those  cities.  Cincinnati,  Louisville  and  Evansville 
are  shorter-distance  points  than  Nashville  from  eastern  seaboard 
cities  by  the  direct  rail  or  rail  and  water  lines  and  tlieir  rates 
are  lower  than  the  Nashville  rates. 

Any  material  advance  in  the  Nashville  rates  would  injure 
Nashville  in  that  competition  and  would  also  increase  the  river 
business  on  the  Cumberland  river, 

16.  Nashville  also  competes  with  Chattanooga  in  territory 
between  Nashville  and  Chattanooga  on  the  line  of  the  Nashville, 
Chattanooga  &  St*  Louis  Railway  and  in  territory  sontli  and 
west  of  Chattanooga  in  Tennessee,  Georgia  and  Alabama  on 
the  Memphis  &  Charleston,  Alabama  Great  Southern,  Western 
&  Atlantic  and  other  roads. 

On  the  line  of  the  Nashville,  Chattanooga  &  St  Louis  Rail- 
way between  Nashville  and  Chattanooga,  Nashville  has  the  ad- 
vantage in  rates  over  Chattanooga.  The  combinations  of  the 
through  rates  on  class  1  goods  from  New  York,  for  example,  to 
ChattJinooga  with  the  local  rates  from  Chattanooga  to  stations 
■  jft^gNjehvillc,  Chattanooga  &  St.  Louis  Railway  lictween  Chat- 
^P^HH^pWnd  Nashville,  exceed  to  a  material  extent  the  com- 
binations of  the  through  rates  to  Nashville  with  the  local  rates 
from  Nashville  to  tliose  stations,  and  Cliattanooga  merchants 
testify  that  they  cannot  sell  goods  shipped  from  the  east  on 
terms  of  equality  in  competition  with  Nashville  merchants  in 
territorv  west  of  a  point  SO  miles  from  Chattanooga  and  121 
miles  from  Nashville  on  the  Nashville,  Chattanooga  &  St. 
Louis  Railway  and  that  they  are  forced  to  sell  at  a  much  less 
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profit  in  that  territory,  if  they  sell  at  all,  than  Nashville  mer- 
chants realize. 

,  The  Nashville  merchants  also  have  a  material  advantage  in 
rates  over  Chattanooga  merchants  in  territory  west  of  Chat- 
tanooga on  the  Memphis  &  Charleston  (novir  Southern)  road 
and  at  a  number  of  points  on  the  roads  south  of  Chattanooga 
in  Georgia  and  Alabama  much  nearer  to  Chattanooga  than  to 
Nashville. 

The  testimony  of  a  large  number  of  Chattanooga  merchants 
was  taken,  and  it  shows  that  the  growth  of  Chattanooga  and 
her  mercantile  business,  particularly  "jobbing  business,"  have 
been  greatly  retarded  by  the  materially  higher  rates  from  the 
east  to  Chattanooga  than  to  Nashville. 

At  the  time  when  the  lower  rates  from  the  east  to  Nashville 
than  to  Chattanooga  were  established,  Chattanooga  was  a  small 
town  with  only  one  partially  wholesale  house,  while  Nashville 
had  12  or  13  wholesale  houses.  Nashville  was  then  recognized 
as  the  distributing  point  for  the  section  of  country  up  to,  if 
not  including,  Chattanooga.  The  situation  in  this  respect  has 
changed.  It  is  conceded  that  Chattanooga  is  now  entitled  to 
recognition  and  treatment  as  a  distributing  center,  that  her 
"  shipping  facilities  are  superior  to  those  of  either  Nashville  or 
Knoxville  "  and  that  "  taking  into  account  the  claims  of  those 
cities,  the  legitimate  trade  of  Chattanooga  covers  a  strip  of  ter- 
ritory extending  northeast  and  southwest  a  distance  of  about  200 
miles  in  length  by  about  125  miles  in  width." 

At  the  same  time,  we  are  constrained  to  find,  as  a  deduction 
from  the  foregoing  and  other  facts  appearing  in  the  record,  that 
the  circumstances  and  conditions  under  which  this  eastern 
traffic  is  carried  to  Nashville  are  not  substantially  similar  to  the 
circumstances  and  conditions  under  which  the  same  traffic  is 
carried  to  Chattanooga.  The  lower  rates  to  Nashville  via  the 
Ohio  river  gateways  are  not  made  or  controlled  by  the  lines 
operating  via  Chattanooga,  and  the  latter  are  under  compulsion 
to  meet  those  rates  or  forego  participation  in  the  traffic  from 
the  eastern  seaboard  to  Nashville. 
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The  facts  appearing  in  the  [>resent  case  are  not  materially  dif- 
ferent from  those  diaclosed  in  the  former  proceeding.^    While 
minor  changes  have  taken  place  since  the  prior  investigation, 
the  salient  features  of  the  sitnation  reitiaiii  pnic  tieally  unaltered. 
•/It  is  clear  now  as  it  was  then  that  the  lower  rates  from  eiust^rn 
seaboard  cities  to  Nashville  than  to  C'hattanooga  give  Nashville 
merchants^  on  traffic  from  these  cities,  an  advantage  over  Chat- 
tanooga merchants  in  territory  which  nmy  be  said  to  be  nat- 
urally tributary  to  Chattanooga;  it  is  equally  clear  that  this 
diaparitr  in  charges  has  its  origin  and  alleged  justification  in 
differences  of  circumstances  and  conditions  wljich  have  existed 
in  suliBtantially  the  same  form  for  many  years.    In   its  prac- 
tical aspects  the  problem  has  not  been  simplitied  by  lapse  of 
L     time,   while  the  law  from  which   the  Commission   derives  its 
I    authority  has   meanwhile  received   repeated  and  binding  con- 
■    structioQ.    The  theory  upon  whicli  our  former  ruling  was  based 
L  lias  been  declared  unsound,  and  it  is  obviously  our  duty  to 
Vltet  tbe  facts  presented  in  this  case  by  the  law  as  it  has  been 
interpreted  for   our  guidance.    If  these  facts  do  not  show  a 
violation  of  the  regulating  statute,  as  that  statute  has  been  con- 
strued^  we  should  so  decide,  wliatever  appears  to  Ije  the  injustice 
suffered  by  Chattanooga,  since  the  making  of  an  order  Avhich 
would   not  be  enforced  by  the  courts  w^ould   Ijc  useless  and 
unwainuited. 

X  In  the  light  of  various  decisions  of  the  Supreme  Coiu^,  and 
aa  stated  in  the  foregoing  findings,  we  cannot  seriously  doubt  i 
that  the  traffic  in  question  is  carried  to  Nasliville  and  Chatta- 
naqga*  respectively,  under  substantially  different  circumstances 
and  conditions.  This  being  so,  the  action  of  the  carriers  in 
maintaining  a  higher  rate  for  the  shorter  haul  to  Chattanooga 
annot  be  regarded  as  unlawful  under  the  fourth  section  of  the 
act*  or  otherwise  condemned  merely  l>ecause  a  lower  rate  is 
granted  to  Nashville.  This  question  is  now  so  well  settled  as 
not  to  be  open  to  discussion. 

^  Cf.  footnote,  p.  200,  supra. 
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We  have  no  authority,  even  if  we  had  the  disposition,  to  re- 
quire an  advance  of  the  Nashville  rates.    Those  rates  are  the 

product  of  infliiefices  whioh  Lave  long  been  in  potent  opemtion. 
/Thej  are  mtes  to  wliich  many  and  important  commercial  inter- 
ests are  adjusted  and  on  wliich  those  interests  are  largely  de- 
pendent. The  testimony  shows  that  Nashville  had  lower  rates 
•^  from  the  east  than  Chattanooga  before  the  railroads  were  con- 
structed bt^tween  Cincinnati  and  Nashville  and  between  C*hat- 
tanooga  and  Nashville,  and  these  lower  rates  to  Nashville  have 
yever  siiit^e  been  in  force.  Their  origin  and  continuance  are  at- 
tributed to  the  fact  that  Nashville  is  much  nearer  to  Trunk  Line 
territory  than  is  (■  hat  tanooga.,  and  to  the  fact  of  water  competi- 
tion by  the  Ohio  and  Cumberland  rivei-s.  Befoi^  the  rail  lines 
were  extended  to  Nashville,  traffic  from  eastern  seaboard  cities 
came  by  the  Petn^sylvania  Railroad  to  Pittsburg  and  thence  by 
the  Ohio  and  Cumberland  rivers  to  Nashville.  When  the  Nash- 
ville, Chattanooga  &  St.  Louis  road  was  opened  between  Chat- 
tanooga and  Nashville,  which  was  prior  to  the  completion  of  the 
y  Louisville  &  Nashville  road  from  Cincinnati  and  Evansville  to 
*  Nashville,  the  competition  it  met  on  traflic  from  the  east  to  Nash- 
ville was  that  via  the  Cumberland  and  Ohio  rivers;  and  when 
the  Louisville  ^  Nashville  road  was  suljsequently  constructed 
from  Cincinnati  to  Nashville,  the  evidence  shows  that  the  compe- 
tition of  tlie  Cumberland  and  Ohio  rivers  was  '*  ti-ansferred  "  to 
that  road,  and  tlntt  the  Niishville,  Chattanooga  &  St.  Louis  road 
had  then  to  meet  tlie  rates  of  the  Louisville  &-  Nashville  road 
thus  influenced  by  Cumberland  and  Ohio  river  competition. 
It  is  virtually  undisputed  that  Nashville  rates  from  the  east 
re  the  result  of  this  competition,  eou[*letI  with  the  interest  of 
the  Louisville  &  Nashville  road  to  maintain  the  commercial 
importance  of  Niishville*  The  competition  at  Cbattiinooga, 
whether  of  ciirriers  or  commercial  forces,  has  not  l>een  equally 
effective,  as  is  evidenced  by  the  fact  that  it  has  not  i-educed 
Chattanooga  rates  to  the  level  of  Nashville  rates.  In  deciding 
the  fnrmer  case  the  Supreme  Court  said  (East  Tennessn^  V.  ^ 
G*  K  Co,  Y,  Interstate  Commerce  Commisnon^  181  U.  S»  19, 
45  L.  ed.  T26,  21  Sup,  Ct.  Rep.  516) : 
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Competition  which  U  real  and  Hubstantial  mid  exercises  a  potential 
iuHuenee  on  rates  to  a  ivurticiilar  point.  Uriu^u  into  jtlay  the  disBimilarity 
uf  circunistancea  and  conditions  pre8cril>ed  by  tlit; -tftatut^,  and  justifies  tlie 
lesser  cliarge  to  the  more  distant  and  competitive  point  than  to  the  nearer 
and  noncompetitive  pointy  and  this  right  is  not  de^troifcd  hi  the  mere  fact  J^*^ 
that  incidvrttaltff  the  tenser  chtinff*  tt}  the  competitive  point  motf  meemirii/ftf  give  a 
pre/ereure  to  that  point  ami  the  greater  rate  to  the  noncompetitive  point  nmg 
appitrentl^  erigender  a  discrimination  againat  li. 


I 


I 


The  principle  or  rule  here  laid  down  would  apply,  and  was 
evidently  intended  to  apply,  to  a  case  wliere  both  points  are 
comjietitive,  but  where  competition  has  resulted  in  lower  rates 
to  the  longer-  than  to  the  short er-distmice  point. 

It  is  further  shown  that  Nashville  competes  with  Cincinnati^ 
Louisville,  Evanaville,  Cairo  and  other  Ohio  river  points  in  ter- 
ritorj^  north  and  west  of  Nashville;  that  rates  from  the  east  to 
those  Ohio  river  points  are  lower  than  to  Nashville ;  that  the 
jTOsent  Nashville  rates  are  necessary  to  enable  Nashville  to 
engage  in  this  competition  and  were  fixed,  partly  at  least,  with 
reference  to  that  fact ;  that  even  under  these  rates  Nashville  is 
at  a  disadvantage  in  tlie  greater  part  o£  that  territoiy;  and  that, 
therefore,  an  increase  of  Nashville  rates  would  place  Nashville 
at  quite  as  great  a  disadvantage  in  coinparison  with  Ohio  river 
points  as  Chattanooga  is  now  under  in  comparison  with  Nash- 
tille*  In  a  word,  we  regard  it  impracticable  to  relieve  C-hat- 
tan<x»ga  by  advancing  the  Nashville  rates. 

The  whole  case,  therefore,  comes  to  tlie  question  of  the  reason- 
ttbleness  of  the  Chattanooga  rates.  While  there  is  more  or  less 
evidence  of  a  persuasive  character,  standing  by  itself,  that  these 
rales  lue  unreasonably  liigh,  such  as  the  fact  that  they  are  greater 
per  ton  mile  than  the  average  of  roads  in  Southeni  territory  and 
ihroughnut  the  United  States,  and  are  the  same  as  rates  for 
longer  hauls  through  Chattanooga  to  ShetlieM,  Tuscumhia,  Flor- 
ence and  a  few  other  points  in  the  same  territory,  with  other 
of  similar  import,  tlie  force  of  this  evidence  is  materially 
ified,  if  not  overcome,  by  the  kindred  fact  that  Chattanooga 
mtea  are  no  higher  than  rates  to  Atlanta,  Rome,  and  a  large 
number  of  other  places  with  which  Chatt^inooga  is  grouped. 
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J  It  is  frequently  asserted,  and  with  apparent  reason,  that  At- 
lanta is  the  most  strongly  competitive  point  in  the  south,  and  it 
is  situated  somewhat  nearer  the  eastern  seaboard  than  Chattar 
nooga.  The  rates  to  the  Atlanta  group  are  the  basis  upon  which 
numerous  rates  are  adjusted  throughout  an  extensive  area,  and 
these  rates  are  applied  to  a  large  volume  of  traffic.  The  At- 
lanta rates  are  the  outgrowth  of  competition  between  a  number 
of  independent  lines,  and  there  is  no  proof  that  these  rates  are 
unreasonable,  except  such  proof  as  appears  in  this  case  respect- 
ing the  reasonableness  of  the  same  rates  to  Chattanooga.  The 
fact  that  rates  for  the  shorter  haul  to  Chattanooga  are  higher 
than  for  the  longer  haul  through  Chattanooga  to  Nashville,  or 
for  the  longer  haul  to  Evansville,  does  not  warrant  the  conclu- 
sion, under  the  decisions  referred  to,  that  the  Chattanooga  rates 
are  unreasonable,  because  the  rates  to  Nashville  and  Evansville 
are  controlled  by  competitive  forces  which  do  not  operate  with 
like  effect  on  rates  to  Chattanooga. 

As  above  indicated,  Chattanooga  is  "grouped,''  or  classed  for 
rate-making  purposes,  with  Atlanta  and  some  23  other  points 
in  Georgia,  Alabama  and  Mississippi,  all  of  which  take  the 
same  rates  from  the  east.  It  is  claimed  by  the  defendent  car- 
riers, and  there  is  no  evidence  to  the  contrary,  that  a  reduction 
of  the  rates  to  Chattanooga  would  require  a  reduction  in  the 
rates  to  Atlanta  and  all  other  points  taking  the  same  rates  ;  that 
this  in  turn  would  require  a  corresponding  reduction  in  rates 
to  other  localities  outside  the  Atlanta  and  Chattanooga  group ; 
and  that,  in  short,  the  ultimate  and  necessary  result  would  be 
a  reduction  in  rates  throughout  the  entire  Southern  territory, 

i  with  a  consequent  loss  of  revenue  which  the  roads  serving  that 
territory  are  unable  to  bear. 

Whatever  may  be  said  of  this  contention,  and  we  doubt 
whether  it  is  well  founded  to  the  extent  claimed,  it  seems 
•  clear  that  a  reduction  of  the  Chattanooga  rates,  without  a  like 
reduction  in  rates  to  Atlanta  and  the  other  points  with  which 
Chattanooga  is  grouped,  would  give  Chattanooga  an  advantage 
to  which  that  town  is  not  shown  to  be  entitled.  In  that  case  At- 
lanta and  other  distributing  points  would  be  in  much  the  same 
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position  with  reference  to  Chattanooga  that  Chattanooga  is  now 
with  reference  to  Nashville,  Moi-eover,  so  far  as  we  can  see, 
the  facts  in  this  case  which  are  cLiiiiicd  to  estjihlish  the  un- 
reasonableness of  Chattanooga  rates  would  apply  with  equal 
force  to  rates  to  Atlanta  and  other  destinations.  Nor  is  it  other- 
wise suggested  by  complainant.  Apparently,  therefore,  a  ruling 
that  Chattanooga  rates  are  unreasonable,  and  so  in  violation  of 
ibe  first  section  of  the  act,  would  inferentially  and  in  effect  con- 
demn as  unlawful  the  rates  to  Atlanta  and  many  other  points  of  ,^ 
importance  which  have  long  had  the  same  rates  as  Chattanooga, 
Upon  the  facts  now  appearing  we  are  not  satisfied  that  such 
a  nding  is  warranted.  There  is  much  to  induce  Kdief  that  the 
L    Cbatt-anooga  rates  are  excessive,  thougli  to  what  extent  it  weuld 

■  be  difficult  to  detennine.    It  is  qnite  apparent  that  these  rates, 
■l/u>  a  considerable  degree  at  least,  operate  to  restrict  the  com- 

■  mercial  activities  of  Chattanooga,  particularly  in  its  competition 
I   mth  Nashville ;   and  there  is  little  reason  to  doubt  that  the 

^  charges  now  imposed  on  this  eastern  traffic  to  Chattanooga  should 

L  be  materially  reduced,  if  that  can  be  done  without  injustice  to 

m  the  camel's  and  localities  affected  by  a  readjustment.     While 

this  is  undoubtedly  true,  it  does  not  follow  that  these  rates  are 

t  shown  to  be  unreasonable  within  the  meaning  of  the  first  sec- 
tion of  the  act ;  arid  tins,  it  shtndd  be  remembered,  is  the  only 
question  we  have  authority  to  decitle. 
/  It  appears  clear  to  us  that  the  Chattanooga  rates  cannot  be  in- 
dependently considered,  even  as  respt-cts  their  reasonableness. 
They  are  embraced  in  and  connected  with  a  system  of  equalized 
rates  which  have  been  applied  for  many  years  throughout  an 
extensive  region,  and  are  closely  related  to  rates  in  a  still  larger 
ftrea  coniprLsing  the  greater  part  of  what  is  known  as  Southern 
territ>ory.  To  deal  intelligently  with  a  mte  question  of  such 
magnitude  and  complexity  seems  to  require  a  wider  survey  than 
this  record  permits.  Impressed  with  this  view,  we  feel  justified 
in  deferring  a  final  judgment  until  the  situation  can  be  investi- 
gated in  it.s  larger  relations  and  a  more  confident  l^asis  found  than 
now  ap[»ears  for  declaring  that  this  conq^reliensive  system  of 
rates  is  unlawfully  maintained.    VV'e  do  not  find  or  decide  that 


288  RAILWAY  PROBLEMS 

these  rates  are  reasonable ;  we  only  say  that  they  are  notahown 
to  be  otherwise.  Upon  the  facta  now  presented,  and  the  law  as 
it  has  been  interpreted,  we  are  constrained  to  hold  that  no  yio- 
lation  of  the  act  has  been  established. 

It  follows  that  the  complaint  will  be  dismissed  without 
prejudice  to  any  future  investigation. 

Clements,  Commissioner^  dissentipg: 

I  do  not  agree  with  the  conclusion  of  the  Commission  dis- 
missing the  complaint  in  this  case  because  I  believe.  First,  that 
the  rates  to  Chattanooga  are  shown  to  be  unreasonable ;  and. 
Second,  because  I  believe  the  adjustment  and  relation  of  rates 
to  Chattanooga  and  Nashville,  respectively,  are  shown  to  be 
unduly  preferential  to  Nashville  and  prejudicial  to  Chattanooga. 
The  general  tenor  of  the  report  seems  to  this  effect  although 
relief  to  Chattanooga  is  denied,  for  the  reasons  therein  stated. 

It  is  said  in  the  conclusions  of  the  Commission  that  ^^  there  is 
much  to  induce  belief  that  the  Chattanooga  rates  are  excessive, 
though  to  what  extent  it  would  be  difficult  to  determine.  It  is 
quite  apparent  that  these  rates,  to  a  considerable  degree  at  least, 
operate  to  restrict  the  commercial  activities  of  Chattanooga,  par- 
ticularly in  its  competition  with  Nashville ;  and  there  is  little 
reason  to  doubt  that  the  charges  now  imposed  on  this  eastern 
traffic  to  Chattanooga  should  be  materially  reduced,  if  that  can 
be  done  without  injustice  to  the  carriers  and  localities  affected 
by  a  rejidjustment." 

The  original  complaint  of  Chattanooga  was  presented  to  the 
Commission  in  April,  1890.  In  December,  1892,  the  Commis- 
sion«  after  hearing  the  case,  partially  disposed  of  the  same  ac- 
cording to  its  interpretation  at  that  time  of  the  long  and  short 
haul  clause,  requiring  the  carriers  to  cease  and  desist  from 
chai-ging  more  to  Chattanooga  than  to  Nashville,  unless  upon 
application,  as  provided  by  law,  and  upon  hearing  by  the  Conn 
mission,  it  should  be  shown  that  a  greater  charge  for  the  shorter 
distance  was  justified.  In  the  report  of  the  Commission  at 
that  time  it  was  said :  ^^  We  entertain  little  doubt.,  therefore,  that 
equity  between  shipper  and  carrier  requires  some  reduction  in 
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the  rates  now  enforced  oii  Cliattanociga  traffic  fiom  Atlantic 
points,  aud  are  convinced  of  the  necessity  for  such  a  reduction 
to  secure  relative  justice  between  that  town  and  Nashville.  We 
refrain  from  further  statement  of  the  reitsons  which  have  induced 
this  conclusion,  as  the  amount  to  which  the  Chattanooga  rate 
should  be  reduced  will  not  now  l>e  decided/' 

Suit  was  begun  by  the  CommLssion  to  enforce  the  order  made 
at  that  time,  which,  having  passed  tlirougii  the  various  stages 
of  the  several  courts,  was  finally  deterniined  by  the  Supreme 
Court  of  the  United  States  in  1901  advci-sely  to  the  ruling  of 
the  Commission,  which  was  as  stated  under  the  so-called  long 
and  short  haul  provision  of  the  statute,  subject  to  the  right  of 
the  Commission  to  further  investigate  the  matter  and  detemiine 
the  questions  involved  according  to  law. 

The  present  complaint  is  substantially  a  continuation  of  the 
former  one,  but  w^as  made  and  has  l»eeii  heard  in  the  light  of  the 
interpretation  of  the  law  by  the  Supreme  Court  in  respect  to 
the  so-called  long  and  short  haul  rule,  leading  for  the  detenni- 
nation   of  the  Commission   the  questions :    First,   the  alleged 

juireasonableness  of  the  rates  to  Chattanooga,  and,  Second,  the 
?ged  undue  and  unreasonable  discrimination  in  the  adjust- 
lent  of  the  rates  to  Chattanooga  and  Nashville,  respectively* 
The  ground  upon  which  the  Supreme  Court  overturned  the 
order  of  the  Commission  in  the  former  case  was  that  it  did  not 
consider  competition  between  rail  carriers  to  Nashville  and 
corajietition  of  markets  affecting  the  rates  to  that  jjlace. 

Thei'e  are  three  material  and  important  factii  shown  in  this 
ca^  which  were  not  shown  before  the  Commission  in  the  former 

^nse;  to  wit,  First,  tliat  trdnsportation  by  water  is  quite  as 
effective  to  Chattanooga  now  as  to  Nashville ;  Second,  that  all 

/of  the  rates  in  question  are  the  prcKluct  of  the  coricuiTent  or  joint 
action  of  the  carriei^s  alleged  to  he  in  competition,  though  in 
fact  not  competing,  as  to  the  rates  ;  but,  on  the  contraiy,  estab- 
linhing  the  same  and  maintaining  them  by  a  common  under- 
standing and  coi'jperation  in  restraint  of  competition  ;  Tliird, 
thjtt  the  Louisville  &  Nashville  Railroad  Company  controls  the 
Naahville,  Chattanooga  &  St.  Louis  Railway  Company  and  its 
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Ihies  by  the  ownership  of  a  majority  of  the  stock  of  the  latter 
company.  I 

It  is  true  that  some  of  these  facts  were  brought  out  in  the  case 
before  the  Court  for  the  enforcement  of  the  order  of  the  Com- 
mission ;  but  the  Supreme  Court  appears  to  have  held  that  they 
could  not  be  considered  by  the  Court  in  upholding  a  decision  by 
the  Commission  not  hiscd  upon  these  facts  but  upon  an  eiTo-  _ 
neous  interpretation  of  the  long  and  short  haul  clause  whereby  ■ 
material  testimon}^  had  been  excluded  from  its  consideration. 

In  a  pamphlet  published  jointly  by  the  defendants,  the  Louis-  . 
ville  &  Niishville  Railroad,  the  Nashville,  Chattanooga  &  St.  ^ 
Louis  llailway  and  the  Southern  Railway,  entitled  **  Tennessee," 
there  appears  the  following :  . 

Chattanooga  ia  the  term  inns  of  more  lefiding  railway  liaes  and  is  reached    ■ 
liy  1^  larger  number  of  competing  systt^ms  thiiii  any  otlier  point  in  the  South. 
Extending  north  to  Cincinnati,  a  ilii^tanct;  of  3^8  miles,  in  the  Cincinnati   ■ 
StHithern  Railway,  a  part  of  the  Cincinijati,  New  Orleans  &  Texas  Pacific  I 
(Queen  &  Crescent)  System,  making  connection  at  Burgen,  Ky,«  for  I.ouit- 
vilk^  and  the  Northwest.    Washington,  Xew^  York^  ami  the  New  England 
cities  are  reached  hy  the  Southern  llnUway,  rtti  Knox  ville,  Aaheville,  and 
Salisbary,    Atlantic  and  the  Southeastern  Atlantic  Coast  and  Gnlf  cities  are    — 
reached  from  Chattanooga  by  two  competing  Ihies,  the  Wejttern  &  Atlantic  I 
Kiiilmad  am!  the  Tieorgia  Division  of  the  Southern  Railway.    Due  south 
€xt4^nds  the  Chattanooga,  Rome  &  Southern  Railroad,  a  distance  of  110 
inileH  to  CarrolUm,  Ga.    The  Chattanooga  Southern,  another  line  extending 
southward  from  Chattanooga*  Ims  been  comidetetl  to  Gadsden,  Ala»,  a  dis- 
tance of  dl  miles  with  fair  prospects  of  being  extended  farther  south  at 
AU  early  date.    To  the  southwest  the  Alabama  Great  Southern  (Queen  k  J 
Crescent)  reaches  Birmingham,  Ala.,  and  Meridian,  Mis8.,  the  latter  city  fl 
being  distant  205  miles  from  Chattfl-nooga^  and  continuing  from  Meridian 
over  the  same  system  to  New  Orleans  and  Texas  points.    Due  west  extends 
che  Memphis  &  Charleston  Railroad  to  Meniphis,  -IlO  miles,  and  northwest,   M 
the  Nashville^  Chattanooga  ^  St.  Louis  Railway  reaches  Nash^'ille  iind  cities   | 
of  the  Northwest  and  Southwest. 

♦  •  ♦  Geographically,  Chattanooga  is  so  situated  as  to  eventually 
'jecome  a  jobbing  market  of  more  than  ordinary  import^ance.  The  numer- 
ous lines  of  railway  radiating  from  Chattanooga  like  the  sjxtkes  of  a  wheel 
and  reaching  every  section  of  Tennessee  and  adjoining  states,  warrants  this 
statement.  Her  rivals  for  the  jobbing  trade  are  Nashville*  131  miles  to  tb© 
iiorthweMt;  Knoxville,  112  miles  northeast;  and  Atlanta,  138  miles  south. 
Her  .fhippinfj  facilities f  howei^rr,  are  superior  to  thtnHf  ttf  either  of  these  eitieSf 
nolahlif  so  in  the  cases  of  Nasheille  and  Knoxville,    Taking  into  account  the 
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claims  of  these  cities,  what  might  be  termed  the  -*  legitimate  "  trade  of  Chat- 
tanooga  covers  a  strip  of  territory  extending  northeast  and  southwestj  a  distance 
o/abttut  200  miles  in  length  by  1:25  miles  in  width. 

These  statements  do  not  in  my  judgment  exaggerate  the  ad- 
vantageous natural  position  of  Chattanooga.  The  confederated 
action  of  these  carriers  and  others  has  greatly  impaired  the  vigor 
of  Chattanooga  in  this  field. 

The  Commission  finds  that  "  the  Chattanooga  rates  from  east- 
ern seaboard  cities  yield  rates  per  ton  per  mile  much  greater 
than — in  most  instances  more  than  double  — the  average  receipts 
per  ton  per  mile  of  the  principal  defendants,  of  roads  throughout 
southern  territory  and  of  roads  throughout  the  United  States." 
"The  rates  in  question  from  New  York  and  other  eastern  sea- 
board cities  to  Chattanooga  were  established  by  the  roads  as  mem- 
bers of  the  Southern  Railway  &  Steamship  Association,  and  are 
still  with  immaterial  exceptions  maintained  as  originally  fixed." 

The  rates  per  ton  per  mile  on  the  six  numbered  classes  for  the 
haul  of  848  miles  (short  line  distance)  from  New  York  to  Chat- 
tanooga are  as  follows : 


1 

s 

8 

4 

ff            1           6 

2.6S  cents 

2.31  cents 

2.02  cents 

1.72  cents 

1.41  cents  ]  1.16  cents 

The  average  of  the  above  rates  per  ton  per  mile  to  Chattanooga 
being  1.88  cents. 

The  revenue  per  ton  per  mile  of  the  principal  defendants 
named  below,  taken  from  their  annual  reports  for  the  years  end- 
ing June  80,  1900,  and  1901,  is  shown  in  the  following  table  : 


Sonthem  Railway  Company 

Louisyilie  4b  Nashville  Railroad  Company .  . 
Nashville,  Chattanooga  &  St.  L.  Ry.  Company 
Cincinnati,  N.  O.  &  T.  P.  Ry.  Company  .  . 
Chesapeake  4b  Ohio  Railway  Company      .    . 

Georgia  Railroad 

Central  of  Georgia  Railroad  Company  .  .  . 
Norfolk  &  Western  Railway  Company .    .    . 
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Rates  per  Ton  per  Mile  for  the  Year  ending  June  30,  1900 

Of  roads  in  West  Virginia,  Virginia,  North  Carolina  and 

South  Cai'olina 595  cents 

Of  roads  in  Kentucky,  Tennessee,  Mississippi,  Alabama, 

Georgia  and  Florida 808     " 

Of  roads  throughout  United  States 729     '^ 

Illustrative  of  the  discrimination  of  the  present  adjustment 
of  rates  against  Chattanooga  and  in  favor  of  Nashville  the  fol- 
lowing table  is  inserted,  showing  combination  of  class  1  through 
rates  from  Boston  and  New  York  to  Chattanooga  and  Nashville 
with  local  class  1  rates  from  Chattanooga  and  Nashville  to  in- 
termediate stations  on  the  Nashville,  Chattanooga  &  St.  Louis 
Railway,  and  distances  from  Chattanooga  and  Nashville  to  those 
stations : 


Distances 

DISTANCRS 

Nashville 

Chattanooga 

To 

FROM 

FROM 

Combination 

Combination 

Nashville 

Chattanooga 

Rates 

Kates 

Bolivar     .     .     . 

118  miles 

83  miles 

91  +  60  =  141 

114+28=142 

Bass    .... 

107      " 

44      " 

91  +  49=140 

114+31  =  145 

Sherwood      .     . 

97      " 

64      " 

91+46  =  136 

114  +  34  =  148 

Cowan      .     .     . 

87      »' 

64      »* 

91+43  =  134 

114  +  36=150 

Estill  Spring      . 

77      " 

74      *» 

91+40=131 

114+40=154 

Normandy    .     . 

62      »' 

89      ** 

91+36=126 

114+43=157 

Wartrace      .     . 

66      ** 

96      *' 

91  +  34=126 

114  +  46  =  160 

Fosterville    .     . 

46      ** 

106      " 

91+81  =  122 

114  +  60=164 

Winsted   .     .     . 

87      *» 

114      »» 

91+30  =  121 

114  +  50=104 

Florence  .     .     . 

26      ** 

126      *» 

91+22=113 

114+50=164 

Smyrna    .     .     . 

20      '* 

131      »» 

91+20=111 

114+60=164 

Kimbro    .     .     . 

13      " 

137      " 

91  +  16=100 

114  +  50=164 

Glencliffe      .     . 

6      »» 

146      ** 

91  +  12  =  103 

114+50=164 

On  all  the  other  classes  as  well  as  class  1,  the  combinations 
are  in  favor  of  Nashville. 


The  following  table  gives  the  combination  of  class  1  rates 
from  New  York  to  Nashville  and  Chattanooga  with  the  local 
rates  from  those  points  to  certain  stations  in  Tennessee,  Missis- 
sippi and  North  Alabama ;  also  distances  from  Chattanooga  and 
Nashville  to  those  stations : 
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DlBTAKCES 

DiglTitXCKS 

Xawhville 

CllATTAXOOliA 

To 

FROM 

FROM 

CON«I»ATIO» 

CttMHlXATION 

Nahbvjllk 

Cbattanoooa 

Rateh 

Rates 

Winchester,  Tenn, 

85  miles 

72  miles 

Sl.SS 

ai.63 

Steveimon,  Ala.    . 

113      *» 

38      '* 

L41 

1.44 

Hollywoi»ci,  Ala.  . 

126      ** 

51      ** 

1.46 

1.65 

Cowan,  Tenn.  .     . 

87       " 

64      •» 

1.34 

1.60 

Gadadeo,  Ala.  . 

210       »* 

92      '^ 

1.63 

1.71 

Amitston,  Ala. 

271       " 

137      ** 

LC3 

1.71 

Uimifville,  AJa.   . 

140       ^* 

97      ** 

L36 

1.64 

Meridian^  Miss.    . 

360      ** 

2(m      *^ 

1.74 

1.91 

Decatur,  Ala.  .     . 

121       " 

122      - 

L35 

1.54 

*ra0Cumbia,  Ala.  . 

134      " 

106      **          1 

L35 

L64 

Nashville,  it  will  be  perceived,  has  the  advantage  iu  rates  over 
Chattanooga  at  all  these  stations,  many  of  whioli  are  beyond 
Chattanooga  from  Nashville.  For  example,  at  Gadsen,  Alabama, 
210  miles  from  Nashville  and  92  miles  south  from  Chattanooga, 
the  Chattanooga  combination  rate  exceeds  the  Nashville  com- 
Imiation  rate  by  8  cents. 

The  following  table  gives  the  excesses  of  what  are  termed  the 
Nashville  combination  distances  over  the  Chattanooga  cofnhinttiion 
diitances  to  the  stations  named  in  the  preceding  table  and  also 
the  excesses  of  the  Chattanooga  combination  rates  over  the  Nash- 
ville combination  rates  in  cent«  per  hnndied  pounds  and  on  car 
loads  of  40,000  pounds.  By  combination  distances  is  meant  the 
distances  from  the  point  of  shipment,  New  York  in  this  instance, 
to  Chattanooga  and  Nashville,  respectively,  added  to  the  dis- 
tances from  those  points  to  the  stations  named; 


ExrEssFa  of 

ExCEf*«BS  OF  CHATTA.XOOOA 

KA>iHV|Ll,K  CoMlilKA- 

Combination  Ratkh  oveu  Nabhvillk 

^^^ 

TJ(»N    DlSTAXCEg 
OVKR  CHATTAXOOQA 

CoauiXATio,^  Katics 

^^^^B 

Combination 

In  Cents  per 

On  Car  Lt>ad»  of 

■ 

nifJTANOKS                   1 

100  PotukIii 

40, (m  PoanitH 

Fmehester    .     . 

164  miles 

20  ceuta 

esooo 

Stevenson .     .     . 

226      ** 

3      ** 

12.00 

HoUfwofKi     .     . 

226      *' 

9      ** 

3P..no 

Cowan  .... 

174      *' 

16      *' 

04,00 

Gsdsden    .     .     . 

269      *' 

8      " 

32.00 

Annbton    ,     .     « 

2S5      *' 

8      ** 

^2,00 

HantFvilJe       ,     , 

2f)0      - 

22      *' 

88,00 

Mpriilisn    . 

216      *' 

17      ** 

<;8,oo 

Decatur 

160      ** 

19      *• 

70.00 

TtBCTimbfa 

120      " 

2t>      *' 

110,00 

d[k 
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The  shortest  all  rail  line  from  New  York  to  Chattanooga  is 
via  Alexandria,  846  miles ;  that  to  Nashville  is  via  Alexandria 
and  through  Chattanooga,  997  miles.  It  is  shown  that  the  greater 
art  of  the  freight  moving  from  the  east  to  both  Nashville  and 
'Chattanooga  moves  via  Norfolk,  sea  and  rail.  Chattanooga,  there- 
fore, is  materially  nearer  both  the  markets  of  production  and 
shipment,  and  Norfolk,  the  point  where  for  the  most  pait  the 
sea  carriage  ends  and  the  rail  haul  begins.  Nothing  else  appear- 
ing, it  would  seem  clear  upon  this  situation  that  Chattanooga 
should  have  even  lower  rates  than  Nashville.  The  reverse,  how- 
ever, is  the  fact,  and  this  is,  in  large  part,  the  cause  of  complaint. 
Upon  what  theory  is  this  reverse  order  of  rates  —  lower  for  the 
long  haul  to  the  more  distant  point  —  justified?  The  justifi- 
cation is  put  mainly  upon  the  ground  of  Nashville's  closer  prox- 
imity to  the  territory  north  of  the  Ohio  river  where  a  lower 
scale  of  rates  has  been  fixed  by  the  associated  carriers  of  that 
territory  than  by  the  associated  carriers  in  Southern  territory  by 
practically  the  same  methods  and  upon  the  ground  that  Nash- 
ville desires  to  meet  in  competition  the  cities  on  the  Ohio  river, 
and  St.  Louis  in  the  region  between  these  cities  and  Nashville. 

The  same  theory  that  justifies  and  requires  rates  to  Nashville 
which  accomplish  this  purpose  would  seem  from  equal  necessity 
to  require  a  like  adjustment  of  rates  to  Chattanooga  to  give  her 
a  fair  chance  in  competition  with  Nashville  in  territory  between 
that  city  and  Chattanooga.  But  this  has  been  utterly  ignored  in 
the  framework  of  this  adjustment  of  rates  by  the  singleness  of 
action  of  the  associated  carriers  south  of  the  Ohio  river.  Chat- 
tanooga is  not  only  met  in  substantially  all  the  regions  between 
the  two  cities  by  Nashville  with  an  overwhelming  advantage  to 
the  latter,  but  is  overreached  by  the  advantages  of  the  latter  in 
rates  to  many  important  points  south  of  Chattanooga.  Not  only 
is  this  true,  as  will  be  seen  by  the  combination  of  rates  on  east- 
ern traffic  which  as  to  Nashville  passes  through  Chattanooga  on 
through  rates  from  the  East  and  then  out  from  Nashville  in  dis- 
tribution by  Nashville  jobbers  back  through  and  around  Chat- 
tanooga, but  Chattanooga  is,  by  the  methods  of  rate  making  in 
vogue  in  this  territory,  grouped  with  a  large  number  of  other 
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places  far  to  the  south  and  west  of  her  taking  the  same  rates 
under  this  so-called  "equalized  system,"  so  that  these  places 
have  their  natural  disadvantages  of  location  overcome  by  more 
favorable  rates  to  the  detriment  of  Chattanooga,  which  is  not 
only  nearer  the  points  of  production  and  shipment  than  most 
of  the  places  in  this  group  but  is  also  much  nearer  to  the 
Virginia  cities,  Ohio  river  points,  and  Nashville,  all  of  which 
enjoy  the  lower  scale  of  ofldcial  or  Trunk  Line  rates  and 
classifications. 

«««««««« 
In  the  argument  of  the  case  in  court  for  the  enforcement  of 
"the  previous  order  of  the  Commission  counsel  for  the  carriers 
«aid :  "  The  Louisville  &  Nashville  Railroad  is  vitally  interested 
in  maintaining  the  commercial  importance  of  Nashville,"  and 
oirged  there  as  in  this  case  that  rates  to  Nashville  not  higher 
^han  at  present  are  necessary  "to  enable  Nashville  to  compete 
urith  Cincinnati,  Louisville  and  Evansville  in  the  territory  be- 
tween Nashville  and  the  Mississippi  river."    I  repeat  that  like 
reasoning  would,  upon  the  undisputed  facts  of  this  case,  entitle 
Chattanooga  to  such  rates  as  would  give  her  a  fair  chance  in 
competition  with  Nashville  in  the  territory  between  the  two 
cities,  and  certainly  in  that  south  of  Chattanooga.    Nor  can  the 
Louisville  &  Nashville  Railroad,  in  the  light  of  the  testimony 
in  this  case,  disclaim  responsibility  in  common  with  the  other 
carriers  for  the  rates  and  adjustments  in  question.    What  con- 
cessions one  to  another  these  carriers  have  made  from  time  to 
time  during  the  18  or  20  years  they  have  maintained  these  rates 
and  adjustments,  and  what  compromises  of  the  views  and  pur- 
poses of  individual  carriers  in  respect  thereof,  in  disregard  of 
that  equality  of  treatment  to  all  which  the  law  enjoins,  have 
been  made  in  their  conferences  in  order  to  avoid  competition  in 
rates  and  secure  the  greatest  net  revenue  to  themselves,  we  do 
not  know.    This  can  probably  never  be  shown,  for  these  things 
are  "done  in  a  comer."    But  it  is  not  probable  that  this  adjust- 
ment and  scale  of  rates  could  have  remained  intact,  as  shown, 
for  so  long  a  period  except  by  the  substantial  agreement  of  the 
carriers  in  restraint  of  competition. 
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Chattanooga  has  been  complaining  of  and  protesting  against 
these  rates  continuously  for  more  than  fourteen  years.  The 
foregoing  facts  and  other  testimony  in  the  case  indicate  the 
extent  and  hurtfuhiess  of  the  discrimination  against  that  city; 
also  the  excessiveness  of  the  rates  to  Chattanooga.  The  facts 
seem  to  me  to  be  convincing  that  the  complaint  is  well  founded 
and  that  the  rates  should  be  condemned  by  an  order  to  that 
effect. 


XI 
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The  St.  Cloxji),  Minn.,  Case 

(Vide  map,  p.  2B8) 
Protjty,  CommiBMner :        •  •  •  ♦  ♦ 

The  railroad  of  the  defendant  extends  from  Minneapolia  and 
St,  I^aiil  in  a  northwesterly  and  northerly  direction  to  Brain- 
firf-*  Minn.,  thence  easterly  to  Duluth,  Minn.,  and  Superior, 
Wis,,  the  distance  from  St.  Paul  to  Duluth  being  241  miles. 
St  Cloud  is  upon  the  line  of  the  defendant,  76  miles  north  of 
St  Paul.  The  defendant  engages  in  the  transportation  of  freight 
both  ways  between  Duluth  and  St*  Paul,  through  St.  Cloud, 
'ts  rates  from  St.  Pan!  to  Duluth  are  less  than  those  from  St. 
Cloud  to  Dulutb.  In  the  opposite  direction  its  rates  from  Duluth 
^  St.  Paul  are  less  than  those  from  Duluth  to  St.  Cloud. 

The  two  rates  specifically  referred  to  in  the  testimony  are 

tlw^se  upon  flour  from  St.  Paul  and  Minneapolis  east,  and  those 

^pOD  coal  from  Duluth  and  Superior  west.    The  through  rate 

**^  flour  from  St.  Paul  to  New  York  via  the  defendant's  line  to 

P^l"^^   and  thence  by  water  and  rail  to  New  York,  was,  at  the 

^ii*ie  of  the  hearing,  21  ^>  cents  per  hundred  pounds.    The  de- 

j'sridant  apparently  published  no  through  rate  from  St.  Cloud 

^   New  York,  but  applied  to  such   shipments  its  local  rates 

^tn  St.  Cloud  to  Duluth  or  Superior,  in  combination  with  the 

w'^^ugb  rate  from  those  cities  to  New  York.    The  local  rat© 

toth  St*  Cloud  was  12  cents,  and  the  through  rate  from  Duluth 

i         15J  cents,  making  the  rate  from  St.  Cloud  to  New  York  2%^ 

I         <^nts.   Flour  from  St.  Paul  to  New  York  by  the  defendant's  line 

L 

■      Wi 

■  TUttd 


*  Det'idod  November  29,  1809.  IntersUte  Commerce  Reports,  Vol,  VllI, 
Fl'  *40^3O;J,  The  Long  ami  Sljurt  Haul  Clause  is  discussed  in  Iliplej'a  Rail- 
T^A^:  Hauta  and  Regulation,  ebap.  tlVsl, 
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passes  through  St.  Cloud.  It  was  conceded  by  the  defenda 
that  its  division  of  the  through  flour  rate  from  St.  Paul  yield 
it  about  5.375  cents  per  hundred  poimds,  as  against  12  cer 
per  hundred  pounds  when  the  transportation  was  from  St.  Clou 


The  rates  on  coal  from  Duluth  to  St.  Cloud  are,  soft  c( 
$1.60  per  ton,  hard  coal  $2.00  per  ton  ;  to  St.  Paul  $1.25  j 
ton  for  hard  coal  and  75  cents  for  soft  coal.  The  transportati 
in  the  latter  case  is  through  St.  Cloud. 

There  are  three  lines  of  railroad,  besides  that  of  the  defei 
ant,  connecting  St.  Paul  and  Minneapolis  with  Duluth  a 
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Superior, — namely:  the  Chicago,  St.Paiil,Minneapolig  &  Omaha, 

distance  179  miles;  the  St.  Paul  &  Duliith,  160  miles  ;  the  Great 

Northern,  over  the  Eastern  Minnesota,  109  miles.    It  was  also 

8sdd  that  the  Gi*eat  Northern  had  in  process  of  construction  a 

line  by  which  the  distance  would  be  somewhat  reduced.    Large 

quantities  of  freight  move  l)etween  these  points,  and  these  three 

lines  are  active  competitors  for  this  traflic.    The  mil  lines  from 

St  Paul  to  Dnluth  in  connection  with  water  lines  upon  the 

Great  Lakes   furnish  a  means  of  commnnieatitm  between  St, 

Paul  and  the  north we8t  and  the  Atlantic  seahnard  and  the  etist. 

Lines  of  railway  leading  south  from  St.  Paul  through  Chicago 

and  other  points  reach,  hj  their  connections,  the  eastern  section 

of  the  countiy  as  well,  and  there  is  fierce  competition  between 

the  lines  leading  south  and  the  lines  leading  i<i  Dnhith  and 

Superior,  for  business  Ijetwcen  the  northwest  and  tlie  seaboard. 

In  the  making  of  their  rates  the  three  lines  alK>ve  mentioned 

Wtween  St»  Paul  and  Duluth  observe  at  the  present  time  the 

fule  of  the  fourth  section  ;  that  ih,  they  make  no  higher  rate 

fpom  or  to  the  intermediate  point  than  is  made  from  or  to  the 

oiore  distant  point.    Anoka,  Elk  River,  Princetcm  and  Milaca 

*re  situated  upon  the  line  of  tlie  Great  Northern,  and  take  the 

*anie  rate  as  do  St,  Paul  and   Minneapolis,    The  line  of  the 

defendant  runs  through  Anoka  and  Elk  Hiver,  the  former  being 

2i^and  the  latter  41  miles  from  St.  Paul,  and  the  rates  to  and 

fj^m  these  points  hy  tlie  defendant's  line  are  the  same  as  those 

^aud  from  Minneapolis  and  St.  Paul, 

It  has  for  some  fifteen  years  heeti  physically  possible  to  trans- 
l»ort  freight  between  Duhith  and  St.  Piuil  by  the  defendant's  line 
"^question  ;  but  in  point  of  fuet  until  April,  1889,  the  defendant 
thd  not  publish  a  tariff  by  that  route,  owing  apparently  to  the 
^f^tthatit  wivs  much  more  cii^uitous  than  the  others  in  use, 
Uiiring  certain  seasons  of  the  year  the  defendant  is  compelled 
^  hsinl  in  the  transaction  of  its  business  empty  cars  from 
t'uhith  to  St,  Paul,  and  during  other  times  of  tlie  year  to  haul 
**"»lJtv  cars  from  St.  Paul  to  Duluth.  Its  traflic  manager  testified 
^"ftt  his  attention  was  called  to  tliis  fact  by  the  management,  and 
"»at  he  was  asked  to  provide,  if  poasible,  some  freight  for  these 
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empties,  and  that  for  this  purpose,  in  the  hope  that  some  traffic 
might  ha  obtained^  especially  flour  from  Minneapolis  to  the  east 
and  cohI  from  Duluth  to  St.  Paul,  the  rates  in  question  were 
published.  In  the  publication  of  these  tariffs  the  defendant 
simply  met  those  rates  which  were  already  in  force  by  other 
lines.  It  appears  that  the  other  lines  publish,  either  by  some 
arrangement  among  themselves,  or  through  some  more  com- 
prehensive tissociati^jji,  common  tariflfs  ;  fur  some  reason  they 
declined  to  publish  the  rates  of  the  defendant  upon  these  tarififs, 
and  the  defendant  was  compelled  to  and  did  print  its  own  rate 
sheets.  Rates  to  and  from  St.  Cltmd  were,  previous  to  the  pub- 
lication of  this  tariff,  the  same  that  they  were  afterwai^s;  nor 
were  the  rates  at  any  of  the  points  mentioned  in  any  way 
changed  by  tlie  putting  in  of  the  defendant's  schedule.  Whether 
rates  between  St.  Paul  and  Dnluth,  and  at  otlier  points  taking 
those  rates,  have  been  influenced  or  affected  since  the  publica- 
tion of  this  schedule  i)y  the  fact  that  the  defendant  has  entered 
the  field  as  a  competitor,  we  cannot  determine.  The  St.  Paul  rates 
are  at  the  present  time  liigher,  and  the  tliscrimination  against 
St.  Cloud  tlierefore  less,  than  when  the  complaint  was  filed. 

There  are  situated  at  or  near  St*  Cloud  three  flouring  mills 
besides  that  of  the  complaining  company.  That  of  the  com- 
phiiuiint  has  a  capacity  of  1000  barrels  per  day.  The  others 
are  considembly  smaller.  The  wheat  which  is  ground  at  these 
mills  IS  jiartly  drawn  from  local  territory,  and  is  partly  bmught 
in  from  more  distant  pointJS.  The  milling-in-transit  privilege 
is  available  there  upon  the  payment  of  an  additional  2  cents 
per  hundred  pounds. 

About  one  half  of  the  flour  ground  at  the  mill  of  the  complain- 
ant company  is  exported.  It  was  said  that  the  profit  upon  tliis 
flour  was  often  not  more  than  from  1  to  3  cents  per  l)arrel.  It 
follows,  therefore,  that  this  mill  cannot  compete  with  Minne- 
apolis and  other  points  enjoying  the  same  rate,  if  it«  flour  costs 
the  same  price  at  the  mill.  It  does  not,  for  the  reason  that  the 
mills  at  St,  Cloud  pay  less  for  their  wheat  tlian  do  those  at  Min- 
neapolis. It  was  said  in  testimony  that  the  price  at  St.  Cloud 
was  usually  about  6  cents  per  bushel  Ijelow  the  Minneapolis 
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price.  A  change  in  the  rate  on  flour  to  the  Atlantic  seuboaKl 
works  a  corresponding  change  in  the  price  wliich  mills  at  St 
Cloud  can  pay  for  local  wheat,  Princeton  is  situated  some  25 
miles  east  of  St,  Cloud.  The  Princeton  miller  enjoys  the  same 
rate  as  does  Minneapolis,  and  he  can  and  does  pay  the  farmer 
for  his  wheat  some  6  cents  a  bushel  more  than  the  miller  at 
St  Cloud,  with  the  result  that  intermediate  territory  between 
St,  Cloud  and  Princeton  delivers  most  of  its  wheat  at  Princeton 
lather  than  at  St.  Cloud. 

Considerable  testimony  was  introduced  in  behalf  of  the  city 
of  St,  Cloud,  tending  to  show  that  these  freight  rates  were 
much  to  the  disadvantage  of  that  city  as  compared  with  Prince- 
ton, Elk  River,  and  points  in  the  vicinity  taking  the  Minne* 
apolis  rute.  This  is  of  necessity  true.  All  commodities  coming 
by  rail  cost  the  retail  merchant  more  at  St.  C-loud  than  at 
Princeton  or  Elk  River.  The  expense  of  living  is  somewhat 
greater  in  that  city.  The  difference  in  the  freight  rate  upon 
heavy  articles  into  which  the  rate  enters  as  an  important  factor 
is  sufficient  to  divert  the  business  to  Princeton  and  Elk  River  as 
against  St,  Cloud.  We  find,  as  a  fact  from  the  testimony,  that 
business  is  so  diverted,  and  that  St.  Cloud,  owing  to  the  circum- 
stance that  it  pays  tlie  liigher  rate,  is  put  to  a  disadvantage  as 
compared  with  Milaca,  Princeton,  Anoka  and  Elk  River.  These 
findings  refer  to  conditions  existing  at  the  time  of  the  hearing. 

The  mill  of  the  complaining  company  is  situated  upon  the 
Great  Northern  Kail  mad,  and  can  only  be  reached  by  the  road 
of  the  defendant  by  the  payment  of  a  switching  charge  of  ?$5.0D 
per  car.  The  flour  traftic  of  the  complainant  company,  which 
IB  very  large,  seems  to  liave  been  sent  entirely  over  the  Great 
Northern.  Only  two  cars  have  ever  been  tendered  the  defend- 
ant for  shipment  by  the  company  complainant,  and  these  were 
tendered  for  the  purpose  of  enabling  it  to  establish  its  case  in 
this  proceeding.  One  of  them  was  accepted  and  shipped  to  its 
eastern  destination.  The  other  was  declined.  The  freight  depots 
of  the  two  roads  are  about  equally  accessible  to  the  business  por- 
tion of  St.  Cloud,  although  that  of  the  defendant  Ib  situated 
across  the  river,  in  what  is  sometimes  known  as  East  St  Cloud. 
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No  claim  was  made  that  the  rates  to  and  from  St.  Cloud  were 
unreasonable  of  themselves,  unless  made  so  by  comparison  with 
the  lower  rates  to  and  from  the  more  distant  points. 

It  did  not  definitely  appear  what  amount  of  through  traffic 
between  St.  Paul  and  Duluth  had  been  carried  by  the  defendant 
under  its  present  tarifif.  The  traffic  manager  of  that  company 
testified  that  in  the  month  of  July  7223  car  loads  of  flour  left 
Minneapolis  for  the  east,  that  of  this  number  his  road  carried  but 
73,  and  that  in  no  month  between  the  putting  in  of  these  rates 
and  the  date  of  the  hearing  in  August  had  his  line  carried  2  per 
cent  of  the  total  out  of  Minneapolis.  No  statement  was  made  as 
to  traffic  in  the  opposite  direction,  but  it  fairly  appeared,  from  all 
that  was  said,  that  up  to  the  date  of  the  hearing  the  amount  of 
through  business  done  by  the  defendant  had  been  insignificant. 

The  statute  of  Minnesota  provides  that  no  greater  charge  shall 
be  made  for  the  short  than  for  the  long  haul,  in  the  same  direc- 
tion, the  less  being  included  within  the  greater,  without  the 
permission  of  the  Railroad  Commission  of  that  State.  St.  Paul 
and  Duluth  are  both  situated  in  the  State  of  Minnesota,  and 
the  transportation  between  those  points  is  therefore  intrastate. 
When  the  defendant  first  deteimined  to  meet  the  rates  of  its 
competitors  it  did  so  by  the  publication  of  a  tarifif  between  St. 
Paul  and  Duluth,  in  which  the  rate  between  those  points  was 
made  lower  than  the  rate  from  local  intermediate  points.  Either 
before  the  putting  in  of  this  tarifif  or  after  it  had  been  published 
the  defendant  applied  to  the  Railroad  and  Warehouse  Commis- 
sion of  Minnesota  for  leave  to  make  the  lower  rate  between  the 
more  distant  points,  and  this  application  was  denied  by  that 
boaixi.  Thereupon  the  defendant  published  the  through  rates 
in  question,  claiming  that  these,  being  interstate,  were  beyond 
the  jurisdiction  of  the  State  Commission. 

Conclusions 

^  Is  the  action  of  the  defendant  in  charging  more  to  and  from 
St.  Cloud,  an  mtermediate  point,  than  is  charged  to  and  from 
St.  Paul,  a  more  distant  point,  in  violation  of  the  fourth  section? 
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The  defendant  aftirnis  that  it  is  not,  fur  tlie  jcasun  tljat  the 

■itiTiiisportation   k  not  conducted  '*  imdcr  tsubstaiitially  similar 
circumstances  and  cooditions/' 

The  ouly  fact  relied  upon  by  the  defendant  to  make  out  a 
clissiuiilarity  of  circumstances  and  conditions  is  eumpetition  be- 
t  ween  the  foui'  lines  of  radway  connecting  Dulnth  and  St.  Paul, 
>i  which  the  defendant  is  one.    Water  competition  is  not  to  l>e/ 
jusidered,  for  the  reason  that,  while  such  competition  is  an.im- 
>rtant  factor  in  determining  the  through  rate  between  New  York 
ind  St*  Paul,  of  which  the  rate  in  quc.stioji  is  a  part,  the  rail  lines 
iro  Duluth  to  St,  Paul  are  links  in  the  lake  and  rail  route, 
id  cannot,  therefore,  be  heard  to  set  up  water*  competition  in 
irxcuse  of  the  rate  which  they  themselves  make  in  furtherance 
^f  that  competition- 

In  its  earliest  decisions  this  Commission  said  tluit  competition 
I  Ijeiween  carriers  subject  to  the  Act  could  only  make  uut  suljstan- 
tially  dissimilar  circunistances  and  conditions  in  rare  and  pecul- 
liar  inst^mces,  and,  afterwards,  that  such  conipetilion  couUl  not 
Ije  shown  in  any  instance  for  that  purpose.  This  rule  was 
■  applied  by  the  Commission  in  many  cases,  and  tinally  came 
T>efore  the  Supreme  Court  of  the  United  States  for  consideration 

iin  Interstate  Commtree  Conmimion  v.  Ahihmjia  3Jidland  R.  Co.^ 
168  U.  S,  144,  42  L.  ed.  414,  18  Sup.  Ct.  Rep.  45.  That  court 
declined  to  accept  the  construction  of  the  (A^mniission  in  this 
respect,  and  held  that  competition  between  railways  subject  to 
the  Act  should  be  considered  in  determining  wlielher  the  circum- 
stances and  conditions  were  similar.  The  present  case  must,  of 
course,  be  disposed  of  in  accordance  with  that  iuterpretation 
of  the  Act,  and  not  in  accordance  with  the  views  previously 
entertained  and  applied  by  tliis  Commission. 
It  lias  been  claimed  by  some,  in  reliance  upon  the  abovt*  deci- 
sion, and  is  perhaps  the  contention  of  the  defendant  in  this 
case,  that  if  actual  bona  fide  railway  competition  is  shown,  that 
I  of  itfielf  creates  the  dissimilar  circumstances  and  conditions 
aeeessaty  to  except  the  defendant  from  the  opei'ation  of  the 
rule  of  the  fourth  section.  That  such  Wiis  not  the  understand- 
ing of  the  Supreme  Court  is  plaiidy  asserted  in  the  lariguage 
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of  the  opinion*    On  page  167,  L.  ed.  423,  Sup.  Ct  Rep.  4^ 
it  is  said  : 

In  order  further  to  guard  against  any  misapprehension  of  the  soope  o^ 
our  decision  it  may  be  well  to  obst^rve  that  we  do  not  hold  that  the  luei 
fact  of  competition,  no  matter  whjtt  its  character  or  extent,   neces^saril) 
relieves  the  carrier  from  llie  rexlraints  uf  the  third  and  fourth  sections,  bul 
only  that  thene  sections  are  not  so  stringent  and  ijn|)erative  as  to  exelndt 
in  al!  casen  the  luatter  of  conipetitian  fri>m  consideratioji  in  deteruiinini 
the  questions  uf  **  undue  or  nnreaaonahle  preference  or  advantage/'  or  whai 
are  **8ubstantjally  similar  circumstances  and  conditions."    The  comjietitioi 
may  in  some  cases  be  such  as»  hanng  due  regard  to  the  interests  of  the 
public  and  of  the  carrier,  ouglit  justly  to  have  eiTect  upon  the  rates,  and  in 
such  canes  ther^  is  im  u) isolate  rule  which  prevents  the  Comudssion  or  the 
courta  from  taking  tbat  matter  into  consideration. 

It  is  apparent  from  the  above  quotation  that  what  the  court 
held  was,^not  that  competition  between  railways  in  and  of  itself 
created  dissimilar  circonistances  and  conditions,  but  that  it  wm 
one  factor  which  might  be,  and  perhaps  ought  to  be,  taken  into 
account  in  determining  that  question.  The  question  is  still 
largely  one  of  fact,  and  is  in  each  particular  instance  whether* 
in  view  of  all  the  facts  surrounding  that  individual  instance, 
the  circumstances  and  conditions  are  so  dissimilar  as  to  justify 
the  greater  charge  for  the  shorter  distance.  In  answering  thi» 
question  we  are  to  consider  the  intei'ests  of  all  parties,  the  car- 
rier as  well  as  the  public. 

That  in  the  case  under  consideration  there  is  a  discrimination, 
and  a  most  grievous  discrimination,  owing  to  this  disparity  in 
rates,  cannot  be  denied.  The  rate  on  flour  froni^  St.  Cloud  to 
market  is  7  cents  per  hundred  pounds  more  than  from  Minne- 
apolis, Princeton  or  Elk  River.  This  difference  in  the  rate  ia 
often  two  or  three  times  the  profit  which  the  miller  makes  in  the 
grinding  of  his  flour.  A  considerable  part  of  the  wheat  which 
is  ground  at  the  mill  of  the  complainant  and  at  the  other  mills 
at  or  near  the  city  of  St.  Cloud  is  local  wheat  As  a  result  of 
this  difference  in  rate  this  wheat  is  worth  some  6  cents  a  bushel 
leas  at  St.  Cloud  than  at  Minneapolis  or  at  Princeton  or  Elk 
River.  This  must  mean  a  difference  of  fully  $1  per  acre  in  the 
net  product  of  land  in  the  vicinity  of  St.  Cloud,  as  compared 
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with  similar  land  in  the  vicinity  of  Princeton  or  Elk  River;  and 
this  difference  in  ilie  prodiieiive  value  of  the  soil  nmst  produce  a 
substantial  difiference  in  the  value  of  the  land  itself,  and  in  the 
prosperity  of  the  ownei's  of  that  land,  if  long  continued. 

The  same  thing  is  true  in  a  less  degree  with  reference  to  wliat- 
ever  St.  Cloud  consumes.  Its  anthracite  coal  must  cost  75  cents 
per  ton,  and  its  bituminous  ctjal  85  cents  per  ttni,  more  than  at 
St.  Paul.  The  testimony  »ho\vs  that  the  difference  in  freight 
rate  is  so  great  that  in  articles  of  hardware  of  the  coarser  kinds 
the  merchants  of  St.  Cloud  cannot  comjiete  with  those  of  Prince- 
ton and  Elk  River.  -  \\' liatever  goes  to  the  jnaintenance  of  life 
in  that  community,  where  the  freight  rate  enters  into  the  price, 
costs  the  consumer  more  than  in  these  near-hy  conniiunities.  It 
is  sometimes  diilicult  to  point  out  the  direct  and  individual 
hardship  of  these  freight-rat€  discriminations,  although  this 
could  be  done  in  the  case  under  consideration,  hut  their  effect 
is  none  the  less  real ;  they  are  a  perpetual  tax  upon  the  vitality 
of  the  community  discriminated  against,  and  sooner  or  later 
must  produce  a  visible  result. 

*The  defendant  earnestly  insists,  however,  that  while  this  dis- 
crimination may  exist,  it  is  m  no  sense  res|)onsible  for  it ;  tliat 
the  diijcrimi nation  was  equally  great  before  its  rates  between 
Dttluth  and  St.  Paul  were  put  in,  and  that  the  putting  in  of 
those  rates  in  no  way  aggravated  that  discrimination.  It  urges, 
tbeitsfore,  that  inasmuch  as  these  rates  do  not  in  any  respect  in- 
jure the  complaining  company  or  the  community  of  St.  Ch)ud, 
while  they  do  to  some  extent  benefit  the  defendant,  they  ought 
not  to  be  declared  unlawful. 

There  is  great  foi-ce  in  this  contention  of  the  defendant. 
Having  reference  only  to  the  moment  when  these  I'ates  were 
first  published,  its  claim  that  the  complainants  were  in  no  way 
prejudiced  is  probably  a  valid  one.  The  rates  from  Minneap- 
olis^  Anoka,  Elk  River  and  Princeton  were  the  same  before  as 
ifter.  "^The  local  itites  from  St  Cloud  to  Duluth  were  the  same. 
The  mere  act  of  the  defendant  in  publisliing  its  lower  rates 
between  the  more  distairt  points  did  not,  therefore,  produce 
or  aggravate  the  discrimination  %vith  which  the  complainant  is 
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finding  fault.*^  But  this  question  cannot  be  disposed  of  as  of 
the  instant  when  these  rates  were  inaugumted.  The  condition 
wliich  we  are  examining  is  a  continuing  one.  By  the  putting 
in  of  those  rates  the  defendant  became  a  competitor  for  this 
traffic  between  Duluth  and  St.  Paul,  and  from  that  moment 
became  a  factor  in  the  determination  of  that  through  rate. 
Just  what  effect  the  defendant  may  have  produced  in  the  past 
upon  those  rates,  to  just  what  extent  it  may  in  the  future 
influence  those  rates,  is  a  thing  which  can  never  be  exactly 
determined. 

^The  defendant  has  the  long  line,  and  suggests  that  this  fact 
creates  a  dissimilarity  in  circumstances  and  conditions  which 
justifies  it  in  disregarding  the  rule  of  the  fourth  section,  while 
the  short  lines  are  bound  by  that  rule.  ^To  this  we  cannot  assent 
Without  deciding  that  cases  may  not  arise  in  which  difference  in 
distance  may  justify  the  higher  intermediate  rate,  we  are  of  the 
opinion  that  such  effect  cannot  be  given  to  that  circumstance  in 
the  present  case.  To  permit  this  defendant  to  meet  competition 
at  the  more  distant  point  without  the  sacrifice  of  its  intermediate 
rates,  while  its  competitors  were  obliged  in  all  cases  to  reduce 
their  intermediate  rates,  would  place  those  competitors  at  the 
mercy  of  this  defendant.  It  carries  but  little  of  this  through 
traffic.  A  reduction  in  the  through  rate  has  small  effect  upon 
its  revenues,  while  it  may  bankrupt  its  rivals.  If,  however,  a 
reduction  of  the  through  rate  by  the  defendant  carried  with  it 
a  corresponding  reduction  of  the  intermediate  rate  the  result 
to  the  defendant  would  be  too  serious  to  permit  of  unreason- 
able action. 

The  defendant  urges  that  it  does  not  ask  to  reduce  the  through 
rate ;  it  simply  asks  to  meet  the  rate  already  in  effect.  Since 
mere  difference  in  the  length  of  the  defendant's  line  does  not 
create  substjintial  dissimilarity,  we  may  assume,  for  the  present 
discussion,  that  its  line  is  no  longer  than  that  of  its  competitors. 
The  case  stands  as  it  would  if  this  defendant  had  on  the  first 
day  of  April  completed  and  opened  for  business  for  the  first  time 
the  shortest  line  between  St.  Paul  and  Duluth.  It  finds  these 
rates  in  effect.    It  has  had  no  voice  in  the  making  of  them.    It 
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insists  that  they  are  unreasonably  low,  and  it  asks  to  be  alloN\  ed 
to  simply  meet  those  rates  without  reference  to  its  intermediate 
territory.  In  what  essential  respect  would  that  case  differ  from 
the  position  of  the  defendant  which  is  now  under  consideration  ? 
We  repeat  what  has  been  already  affirmed  ;  tliis  question  cannot 
be  determined  as  of  any  particular  moment,  but  must  be  con- 
sidered as  a  continuing  condition.  When  tliis  defendant  comes 
into  this  field  of  competition,  whether  it  be  as  the  long  line  or  as 
the  short  line,  it  comes  subject  to  the  same  limitation  as  every 
other  competitor. 

Counsel  for  the  defendant  in  his  argument  puts  the  two 
proix>8itions  together,  namely  the  length  of  line  and  the  mere 
meeting  of  the  rate,  as  though  the  long  line  might  simply  meet 
the  rate  of  its  competitor  while  the  short  line  could  not  do  so. 
This  involves. a  further  suggestion  that  the  long  line  has  not  the 
same  voice  in  the  determination  of  the  rate  as  the  short  line. 
Such  is  not  our  observation  as  applied  to  circumstiinces  like  tlie 
present.  Upon  the  contrary,  the  long  line  is  much  more  likely 
to  become  a  disturbing  factor  in  rate  situations  than  the  short 
line.  It  is  the  circuitous  route,  in  its  struggle  for  business, 
which  18  most  jipt  to  reduce  the  published  rate  or  to  secretly  de- 
part from  the  open  rate,  thereby  forcing  reductions  by  the  short 
line  in  its  open  tariffs.  This  defendant  has  l)een  cariying  73 
car  loads  of  flour  between  these  points,  as  against  more  than 
1000  per  month  by  each  of  its  competitors.  It  will  liaidly  rest 
permanently  satisfied  with  that  division  of  traffic.  If  its  pres- 
ent traffic  manager  is  disposed  to  do  so,  he  is  quite  likely  to  be 
succeeded  by  some  one  who  will  not  It  is  not  intended  to  sug- 
gest that  the  defendant  will  violate  the  law  to  obtain  more  of 
this  freight,  but  all  experience  shows  that  in  this  competitive 
contest  the  presence  and  active  participation  of  the  long  line 
exercises  as  potent  an  influence  over  the  rate,  in  one  way  and 
another,  as  does  the  short  line. 

It  has  been  said  that  each  case  depends  upon  its  own  circum- 
Btances.  Why,  it  may  be  inquired,  if  this  is  so,  should  it  not  he 
deteimined  in  each  case,  as  a  controlling  circumstance,  which 
carrier  is  responsible  for  the  low  rate,  those  carrier  which  are 
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not  being  permitted   to  meet  such  rate  without  reference  tc^' 
their  intermediate  territory.     Why  should   not  the  defeiidimt:^ 
in  this  case  be  allowefl  to  meet  the  rate  of  its  competitors  tin- 
trammeled   by  the  fourth  section  until   it  is  found  as  a  fact 
that  the  defendant  has  done  something  more  than  merely  meet 
th&se  rates? 

The  practical  answer  to  this  would  be  that  no  such  basis  i* 
a  workable  one.    It  cannot  be  satisfactorily  determineil,  in  th^ 
great  majority  of  instances,  which  one  of  several  competitors  ift 
responsible  for  a  given  reduction  or  a  given  advance  in  iiites* 
The  causes  which  lead  to  rate  fluctuations  are  so  intangible^   j 
often  resting  upon  a  suspicion  more  or  less  well  founded,  that  ^M 
any  attempt  to  say  in  an  individual  case  what  those  causes  were    ~ 
would  ordinarily  l>e  futile.    We  have  often  had  occasion  to  ex- 
amine  this  question,  but  in  no  one  instance  within  our  present 
recollection   hiis   it  ever  satisfactorily  appeared  which  carrier 
actually  determined  the  competitive  rate* 

It  is  equally  clear  that  the  statute  never  contemplated  any 
such  basis.  To  enforce  such  a  rule  would  efifectually  stifle  that 
competition  which  the  Act  to  Regulate  Commerce  took  pains  to 
secure.  If  a  carrier  could  only  reduce  its  i-ates  to  a  competitive 
point  at  the  expense  of  its  intermediate  territory,  wliile  the  com- 
j>etitors  of  that  carrier  might  meet  the  reduction  without  cor- 
responding reductions  at  intermediate  points,  no  carrier  would 
ever  openly  reduce  such  rates. 

There  would  be  more  reason  in  tlie  claim  that  flagrant  or  out- 
rageous conduct  of  a  competitor  might  ci'eate  the  necessarj' 
disparity,  and  possibly  under  the  rule  laid  down  by  the  Suj)reme 
("ourt  instiinees  of  that  nature  might  arise.  This  Commission 
liehl  in  Re  Chicago,  St.  l\  c|'  K  0.  R  Co..  2  L  C.  C.  Rep.  231, 
2  Inters,  Com.  Rep,  137,  that  the  mere  unreasonable  reduction 
of  a  competitive  rate  at  the  more  distant  point  w^ould  not  have 
this  effect.  However  this  may  l)e^  it  is  enough  to  say  that  in  the 
case  under  consideration  there  is  no  element  of  that  sort.  These 
f  I  airlines  are  all  fairly  competing  for  this  traftic.  No  one  has 
l.>eeu  gnilty  of  any  inipu'oper  conduct  in  the  establishment  of  the 
rate  or  in  its  methods  of  obtaining  business. 
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Tt  should  be  carefully  noted  that  there  are  no  special  circiini- 
stances  or  coDditions  involved  in  this  case.  St.  Cloud  is  no  fur- 
ther from  Duiuth  by  the  line  of  the  defendant  than  is  St.  Paul 
by  the  more  direct  lines.  The  truftic  from  St.  Cloud  and  St, 
Paul  is  of  the  same  character.  There  is  nothing  peculiar  in  the 
poveraent  of  that  traflfic,  Tlie  attitude  of  the  different  eompeti- 
tors  of  the  defendant,  or  of  all  tht)se  competitors  taken  together, 
is,  so  far  as  ap[>eai*s,  perfectly  fair.  No  retison  can  he  assigned 
for  permitting  this  defendant  to  disregard  tlie  fourth  section  in 
the  handling  of  this  competitive  trallic  which  is  not  equally  ap- 
pUcahle  to  each  of  its  competitors.  If  the  fourth  section  may 
be  ilisregarded  in  case  of  this  railway  competition,  it  is  difficult 
to  imagine  a  competitive  eondition  in  which  it  might  not  he 
equally  disregarded. 

The  defendant  suggests  that,  if  the  other  competing  lines  be- 
tween St.  Paul  and  Dulnth  were  to  imitate  its  course  by  making 
\tiie  higher  rate  to  and  from  the  intermediate  point,  the  discrim- 
ination against  St.  Cloud  wonhl  lhert*l»y  l)e  j-enioved,  for  the 
reason  that  Princeton,  Anoka  and  Klk  Kiver,  whii^li  now  enjoy 
lower  rates,  would  then  l>e  given  substantially  the  same  rate 
which  St.  Cloud  now  has.  That  mig!it  in  point  of  fact  remove 
the  discriminations  as  to  St.  Cloud  considered  in  reference  to 
these  three  stations,  but  would  it  not  create  a  discrimination 

ninst  those  stations  in  favor  of  more  favored  localities?    Such 

reduction  of  rates  would  reduce  tlie  price  of  wheat  at  Prince* 
ton  6  eent8  a  bushel,  and  would  correspondingly  reduce  the 
value  of  land  tributary  to  Priiicetnn.  The  same  would  be  true 
of  all  intermediate  territory  between  Minneapolis  and  Duiuth. 
Wheat  lands  in  the  vicinity  of  Minneapulis,  or  even  farther  west 
than  that  city,  would  be  worth  more  than  those  through  which 
the  pixiducts  of  these  lands  must  pass  upon  their  way  to  market* 

The  fact  that  whatever  rule  is  applied  to  this  defendant  must 
lie  applied  to  its  competitors  has  umloubtedly  influenced  us 
largely  in  the  determination  of  this  question.  The  three  shorter 
lines  now  observe  the  rule  of  the  fourth  section,  but  they  cannot 
be  required  or  expecteil  to  do  so  if  this  defendant  is  permitted 
to  disregard  it.    To  allow  all  these  lines  to  adopt  the  course  now 
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pursued  by  this  defendant  would  be  to  create  discrimination, 
not  now  existing  against  all  intermediate  territory  between. 
St.  Paul  and  Duluth.  It  would  be  to  remove  the  main  protec- 
tion against  exorbitant  and  discriminating  interstate  rates  which 
that  territory  now  has. 

This  defendant  carries  an  insignificant  amount  of  through 
business,  and  must  derive  therefrom  an  insignificant  benefit 
In  order  to  obtain  this  benefit  it  introduces  a  practice  which 
may  demoralize  the  rate  situation  in  that  whole  territory.  We 
do  not  think,  liaving  due  regard  to  its  interest,  as  well  as  the 
interest  of  the  public,  that  this  ought  to  be  permitted. 

The  other  competing  lines,  aside  from  this  defendant,  observe 
the  rule  of  the  fourth  section.  "^Vhen,  therefore,  the  through 
rate  is  reduced,  this  operates  to  reduce  the  rate  at  points  like 
Princeton,  Anoka  and  Elk  River,  which  are  in  competition  with 
St.  Cloud.  ^To  the  extent,  therefore,  that  this  defendant  is  di- 
rectly or  indirectly  responsible  for  the  through  rate,  it  is  respon- 
sible for  the  discrimination  against  St.  Cloud.  The  defendant 
by  becoming  a  competitor  for  this  through  traffic  has  put  itself 
in  a  position  where  it  may  control,  and  must,  under  ordinary 
circumstances,  be  held  to  control,  the  through  rate  equally  with 
other  competing  lines.  This  being  so,  it  must  observe,  in  the 
carrying  of  this  competitive  traffic,  the  rule  of  the" fourth  section 
with  reference  to  its  intermediate  stations,  as  do  its  rivals. 

In  both  those  cases  (Dallas  and  Savannah  Freight  Bureau)^ 
no  prejudice  against  the  intermediate  point  was  shown.  In  this 
case  such  prejudice  does  appear.  ^Upon  a  view  of  the  whole  situ- 
ation, it  is  our  conclusion  that  the  defendant  carries  this  busi- 
ness from  and  to  St.  Paul,  Minneapolis,  Anoka  and  Elk  River 
"  under  substantially  similar  circumstances  and  conditions  "  as 
exist  in  case  of  business  to  and  from  St.  Cloud,  and  that  the 
higher  rates  to  St.  Cloud  are  in  violation  of  the  fourth  section. 

It  is  said  that  the  rat^j  from  St.  Cloud  is  reasonable  in  and  of 
itself.  V  A  rate  can  seldom  be  considei-ed  "  in  and  of  itself."  It 
must  be  taken  almost  invariably  in  relation  to  and  in  connection 

1  Cf.  p.  314,  infra. 
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witli  other  rates.  The  freight  rates  of  this  country,  both  upon 
different  coinmodities  imd  Ijetweeii  different  localities^  are  largely 
interdependent,  and  it  is  the  faet  that  they  do  not  bear  a  proper 
relation  to  one  another,  rather  than  the  faet  that  they  are  abso- 
lately  either  too  low  or  too  higli,  which  most  often  gives  occa- 
sion for  complaint,  and  which  is  the  ground  of  complaint  here, 
A  mte  of  12  cents  per  hiHHhed  jptninds  on  tloiir  from  Su  Chnid 
to  Duluth  umy  he  rcasotmhle  when  coniparetl  with  a  similar  rate 
from  Minneapolis,  When  compared  with  a  rate  of  51  cents  from 
the  hitter  place,  il  is  certainly  prima  favAe  gio.ssly  nnreaisonahle- 
Minneapolis  and  St.  Cloud  are  competitors  in  the  milling  hiisinesst 
antfV'hen  this  defendant  charges  the  St.  Cloud  miller  12  cents 
per  huialred  pounds  for  tmnsporting  his  floor  from  St.  Cloud  to 
Duluth,  while  it  charges  the  Minneapolis  miller  but  SJ  cents  for 
identically  the  same  service  plus  an  additional  haul  of  60  miles, 
it  is  guilty  of  a  discrimination  against  the  Sl  Cloud  shipper, 
which  is  not  justified  by  the  circumstances  of  this  case. 

It  should  be  noticed,  moreover,  that  there  is  nothing  in  the 
reconl  to  show  that  the  rate  of  21  :V  cents  on  flour  from  St*  Paul 
to  New  York  is  an  unreasonably  low  one,  or  that  a  simihir  rate 
applied  to  St.  Cloud  would  be  unreasonably  low.    It  is  certainly 
astonishing  that  so  great  a  service  can  Ik?  rejidered  for  so  small 
a  sum,  but,  in  comparison  with  similar  mtes  at  the  same  time 
prevailing  in  other  parts  of  the  coimtry,  this  one  can  hardly  l»e 
classed  as  extraordinary*    The  defendant  comparers  its  rates  from 
Cloud  to  Duluth  and  Superior  with  the  distance  tariffs  of 
rious  States  and  of  various  railroa<l  companies,  and  asserts 
from  thij^  comparison  that  they  are  unduly  low;  l)ut  this  is  hardly 
the  proper  standard  liy  which  to  estimate  the  rates  of  ihe  defend- 
ant in  question.    The  distance  tariffs  referred  iu  are  strictly  local 
tariffs^    This  rate  under  consideration  is  in  effect  a  division  of 
through  rate  from  St.  Cloud  to  New  York,  for  this  defendant 
anot  treat  traffic  from  St.  I'aul  to  New  York  as  through,  and 
that  from  St.  Cloud  to  New  York  as  local*   Cincinnati,  N,  0,  ^ 
r.  P,  R,  Co,  V.  InUrRMe  Commerce  CommisswH.  162  U.  S.  184. 
40  L.  ed.  935,  5  Inters.  Ctmi.  Hep.  aiH.  l«j  Sup.  Ct.  Kep.  TOO. 
While  12  cents  may  be  an  extravagantly  low  local  mte  as  applied 
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to  thn  (iiNUuu^t  Aiul  tmflio  in  question,  it  is,  when  considered  as 
t%  otun^i  fur  (I  \m\\  tif  100  miles  out  of  a  total  through  haul  of  • 
I  i'lOO  miloH,  )ui  oxtmviigiuitlY  high  mte.  We  do  not  express,  how- 
oMMi  uity  opuu\in  U|Hm  tho  nNisimaUeness  of  the  through  rate  or 
I  ho  |»hv|n*ioty  or  tht'  aiviaion  which  the  defendant  receives,  since 
tlu«  \M\\^v  \\\\x^\\y\\x  x^yk^^iMy  must  depend  upon  conditions  of 
%^  \\\\A\  ho  uiform^nUm  i»  ^dRTunk^l  by  the  testimony- 

\\  \us\  Uvn  uv^nt  th«it  iht^  o\^iis«^uence  of  the  condnsion  at 

%\  \\\sA\  »o  littvo  Airiv^^^t  wuuM  W  to  compel  the  Xorthem  Pacific 

t  \mu|»;mv\  lo  wuUamw  fivmx  amthixMighhosiness^andthatasa 

I  o^oh  (Iwu  V  omimuv  wiU  Kw  th<^  pn^fii  which  might  accrae  from 

C  ti<M  \m\\s\  wiOunu  ^nv  Wncrit  whatever  to  St.  Ckrad.   Sli&nld 

I  |i«^  ^otViuhuu  cUvt  u^iH^mplv  wiih  our  older  by  canceling  its 

^^n^o^^l^   ^^uitY*  ii  oMmot  he  affirmed  that  the  commmuty  of 

^^f.   i  KmuI  hiWH  iKvipi^^i  j^^^  advantage  from  such  actson.     The 

^  ^iiurx   fo  Ou^i  oommuniiy  lies  in  the  discriminaticm  lecween  it 

^^,mI   *^tiuM  Kvalities,    That  discrimination  is  intensincd  in  pro- 

j  ,^  .1  f  lou  ;is  I  he  Su  Paul  mie  is  foi«d  down  below  the  Si.  Cloud 

,>,%  f  «^*      ^'^  J^JixN^dy  ivmarked,  it  is  imposable  to  say  what  effect 

,  li.^    *^-^unvMuon  of  ihc  Xonheni  Pacific  Companv  liirfw  piv«dace 

!•  I  ^ ^**    "^'^  tlmnxsh  r^fcte.  and  therefore  imp«siWe  to  say  to  what 

^^  j,-iit  ^  u  I  UmuI  i^  ^^^  j^  ^^^  henefited  bv  its  withdiawii^  from 

»  «  « »J'^  ^^^rtl^rti  p^ifio  withdiaw*  from  this  business  it  will 
.-c-»-»  -•  ^'  ' .  "^^  *  ^>£^rtaun  anKMint  of  naiBc,  That  traffic  is  insig- 
in  J5  -"'*'\V;  '^ '"""^^^^^^  *t>d  ii  is  handled  under  stich  <vxt^tk«is  that 
I  h«-  1  ^  ^*^y^]  '^^'S^^^^i:  fiv»itt  it  ttiurt  W  more  insigiiificaat  «all  More- 
'  v.^  :ra:¥io  cv>^  to  a  sbisner  line  which  c*n  hasdle  it  -* 


,^\  * 


*  3"- 


losr-  *""^  -^.  ''^^^  ^^  *2st^ttil  <v.wpeiitic^n  by  c57visi:»>T3S  ivvates  is  to 
ih, .^  *  "^  '  ^  o  ^  Z'*^  J^^^  ^^^^wrars  as  a  wbo3<^  ccnain.y  t>i  ibc  ««aniiT 
AS  -"*  ^^  \  ;  X*''^  "'^-'^^^^^^^ily  there  TW^^t  V  5»l^TrlC  rf-^-atii-oi  brtwwn 
:^:c-tr^  ^  -~"* '  ;';^"-;^^<''^^-al  .%^-/of  i:ninspimati™.  What  :hc  Xo«b«ii 
Ta.  ■-  •"•  I  '.;^^Jf  Jj^^^  V  ^J>c  ajs^ivati.-w^  c^  tJjf  j.cr:i:  aisi  sbo«  haul 
mU-      \1  -^  5^v'^^  ^^'^  ^Wwbcre  cl5»f  tir^Mirr.  t3>c  pfincal  <*- 

j^     Y*^*^  ^w^  iKaj  til*'  *iciwj*W:t  a->a  j.-w  witiosnt  «»> 
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reason  against  our  conclusion.  The  application  of  a  beneficent 
general  rule  often  works  a  certain  hardship  in  individual  cases. 
At  the  present  time  the  rule  of  the  fourth  section  is  observed 
except  in  certain  southern  territory  and  in  the  making  of  trans- 
continental rates.  The  application  of  that  section  for  which  the 
defendant  contends  would  permit  throughout  the  whole  country 
the  making  of  higher  rates  to  intermediate  points,  thereby  dis- 
arranging business  conditions  and  producing  endless  discrimi- 
nations which  do  not  now  exist.  We  cannot  feel  that  any  such 
application  was  intended  by  the  Act,  nor  that  it  should  be 
permitted  in  due  consideration  of  the  interests  of  all  parties 
concerned. 


XII 

RELATIVE   RATES  1 

The  Savannah  Fbbtilizeb  Case 

PROUTY,  Commissioner : 

The  Savannah  Bureau  of  Freight  and  Transportation  is  an 
organization  of  the  business  men  of  Savannah,  Ga.,  having  in 
charge  the  transportation  interests  of  that  city.  Certain  fer- 
tilizer companies  located  at  Savannah  join  with  it  in  this 
complaint. 

Savannah,  Gj>.,  Charleston,  S.C,  and  Wilmington,  N.C.,  are 
important  centers  for  the  distribution  of  conunercial  fertilizers. 
This  complaint  refers  to  the  rates  upon  such  commodities  from 
these  three  cities  to  points  in  North  Carolina,  South  Carolina, 
Georgia,  Florida,  and  Alabama,  and  is  in  substance  that  the 
system  by  which  these  rates  are  made  is  vicious  in  principle,  and 
that  the  rates,  as  made  under  that  system,  discriminate  against 
Savannah  in  favor  of  Charleston  and  Wilmington,  and  are  in 
violation  of  the  fourth  section.  The  facts  are  not  for  the  most 
part  in  dispute,  since  they  arise  mainly  upon  the  published 
tariffs  of  the  defendants. 

While  it  will  be  unnecessary  to  refer  to  all  the  instances  cited 
in  the  pleadings  and  proofs,  two  or  three  cases  will  best  state  the 
nature  of  the  complainants'  contention.  The  rates  g^ven  are, 
unless  otherwise  specilied,  those  in  force  at  the  time  the  com- 
plaint and  answers  were  filed. 

The  Charleston  &  Savannah  Railway  extends  from  Charleston 
to  Savannah.  At  Savannah,  it  connects  with  the  Savannah, 
Florida  &  Western  Railway,  which  runs  southerly  to  Jackson- 
ville, Fla.,  and  westerly  across  the  southern  portion  of  Georgia, 

1  Decided  December  81,  1807.  Interstate  Commerce  Reports,  Vol.  VII, 
pj).  408-480.  Til  is  case  is  compared  with  other  long-and-sbort-haul  contro- 
versies ill  Kipley's  Railroads:  Kates  and  Regulation,  p.  224. 
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to  the  Alal)ama  State  line,  where  it  connects  with  the  Alabama 
Midland  Railway  extending  to  Montgomery.  These  three  lines 
of  railway  are  operated  under  a  common  management  by  what 


t°-'^^e 


is  known  as  the   Plant  System,   and   constitute   in  pi-actical 
operation  but  one  line  of  railroad. 

Tlie  distance  between  Charleston  and  Savannah  by  this  line 
is  115  miles.  Monteith,  Ga.,  is  a  station  upon  the  Charleston 
&  Savannah  Railway,  101  miles  from  Charleston.  Burroughs, 
Mcintosh,  Blackshear  and  Sparks  are  all  stations  in  the  Stat^  of 
Georgia  upon  the  Savannah,  Florida  &  Western  Railway.  The 
rate  per  ton  of  2000  pounds  and  distance  from  Savannah  to 
these  stations  is  as  follows  : 


To 

Rate 

Distance 

Burroughs 

Mcintosh 

Blackshear      

Waycross 

30.88 
1.10 
1.71 
1.82 

12  miles 
31      *» 
87      " 
97      " 

316 


KAILWAY  PROBLEMS 


The  rate  and  distance  from  Charleston  to  these  various  points 
is  as  follows: 


To 

Kate 

DISTAKCE 

Monteith 

Savannah 

Burroughs 

Mclntosli 

BlackBhear 

WaycBoss 

11.74 
.80 
1.88 
1.60 
1.71 
1.82 

101  miles 
116      ** 
127      " 
146      •* 
202      *' 
212      " 

The  complainants  urge  that  a  comparison  of  the  rates  and 
distances  from  Charleston  and  Savannah  to  those  various  points 
shows  that  the  rates  are  made  without  any  reference  to  distance 
or  cost  of  transportation,  and  that  they  discriminate  against 
Savannah. 

The  defendants  insist,  upon  the  other  hand,  that  the  rate  from 
Charleston  to  Savannah  is  fixed  by  water  competition,  that  the 
rates  from  Savannah  to  all  points  upon  the  Plant  System  in 
Georgia  are  made  by  the  Georgia  Railroad  Commission,  that  the 
rates  from  Charleston  to  these  same  points  are  made  by  adding 
50  cents  to  the  Georgia  Commission  rate,  and  that  this  difference, 
in  view  of  the  low  rate  between  Charleston  and  Savannah,  is  a 
reasonable  one. 

The  rates  between  all  points  in  the  State  of  Georgia  are  fixed 
by  the  Railway  Commission  of  that  State.  The  facts  as  to  water 
competition  between  Charleston  and  Savannah  are  stated  upon 
another  branch  of  this  case. 

As  already  stated,  the  Savannah,  Florida  &  Western  Railway 
extends  from  Savannah,  Ga.,  to  Jacksonville,  Fla.  The  difference 
in  rate  between  Charleston  and  Savannah  to  all  points  upon  the 
line  of  that  railway  in  the  State  of  Georgia,  not  common  points, 
is  50  cents  in  favor  of  Savannah.  Folkston,  Ga.,  is  the  last 
station  in  that  State  and  is  distant  245  miles  from  Charleston 
and  130  miles  from  Savannah,and  the  rate  is  |2.20  from  Savannah 
and  $2.70  from  Charleston.  Boulogne,  Fla.,  is  the  next  station 
beyond  and  5  miles  distant  from  Folkston.    At  Boulogne  the 
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difference  in  rate  is  but  24  cents  per  ton  in  favor  of  Savannah, 
while  at  Dinsmore,  Fla.,  30  iijilea  sontii  of  Fulkston,  the  nilc 
is  tlie  8ame  from  both  Chailest'On  and  Savannah,  viz.,  ^2.*dQ 
per  ton. 

Comphunants  say  that  if  Savannah  is  entitled  to  an  advantage 
of  50  centjs  in  Georgia  it  m  cerUuiilj  entitled  to  the  same  advan- 
tage in  Florida,  and  that  tlie  shrinkage  in  all  instances,  and  the 
entire  disappearance  in  many  instanees  of  any  dilference,  is  an 
unjikit  discrimination  against  Savannah  in  favor  of  its  competitor 
Charleston.  The  defeiKlunt  excuses  ihin  by  saying  tliaL  Jackson- 
vUle  is  an  important  ocean  port,  between  which  and  Charles ti>u 
and  Savannah  the  rate  is  practically  thesanie^  and  that  in  going 
south  upon  the  Savannah,  Florida  &  Western  Railway  it  is 
necessary  to  lower  the  rate  and  diniijiish  the  difference  as  Jack- 
sonville is  approached.  Since  the  water  rate  is  the  same  from 
both  Charleston  and  Savannah  to  Jacksonville  the  mil  rate  must 
also  be  the  same,  or  substantially  the  same,  to  points  which  can 
be  reached  from  Jacksonville. 

We  find  that  there  is  actual  water  competition  betw^een  Charles- 
ton and  Savannah  tmd  Jacksonville,  and  that  the  rates  by  water 
from  Charleston  and  Savannah  to  Jacksonville  upon  commercial 
fertilizers  are  substantially  the  same.  It  did  not  appear  how*  far 
fmra  Jacksonville  into  the  interior  freight  could  be  transportid 
upon  the  ocean  and  rail  rat^  as  against  all  rail  competition  from 
Savannah.  The  rates  to  Florida  pcjints  have  been  cltanged  since 
the  filing  of  the  complaints,  so  that  this  alleged  discrimination  is 
to  some  extent  removed*     ^ 

The  Savannah,  Florida  &  Western  Railway  crosses  the  Chatta- 
hoochee river  at  Salfold,  Ga.,  where  it  connects  with  the  Alabama 
Midland  Railway.  Saffold  is  the  last  station  in  the  State  uf 
Georgia.  Alaga^  1  mile  beyond,  is  the  first  statioji  in  the  State 
of  Alabama*  The  rate  from  Charleston  naSavimnah  to  Saffold, 
distant  384  miles,  is  %3.64  ;  from  Savannah  to  Saffokl.  distant 
269  miles,  $3.14^  while  the  rate  to  Ahga  from  both  Charleston 
and  Savannah  is  the  same,4«3.25,  Tliis  is  true  of  all  the  stations 
upon  the  Alabama  Midland  Railway,  the  rate  Ijeing  the  same 
from  both  Charleston  and  Savannah.    These  rates  seem  to  have 
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been  changed  also  since  the  filing  of  the  complaint,  so  that  there 
is  now  a  differential  of  20  cents  in  favor  of  Savannah  to  points 
on  the  Alabama  Midland  in  Alabama. 

The  complainants  insist  that  this  equalizing  of  themte  between 
Charleston  and  Savannah  to  points  in  Alabama,  while  the  differ- 
ence in  distance  remains  the  same,  is  an  unjust  discrimination 
against  Savannah.  The  defendants  reply  that  all  stations  upon 
the  Alabama  Midland  Railway  between  Alaga  and  Montgomery 
are  grouped,  and  that  the  rate  is  made  by  competition  with  other 
railway  lines  and  other  lines  partly  rail  and  partly  water,  opei- 
ating  through  Montgomery;  the  rate  from  Pensacola,  Fla.,  and 
Mobile,  Ala.,  to  Montgomery  being  f  1.80,  and  from  New  Orleans, 
La.,  to  Montgomery  $3.00.  These  rates  are  correctly  stated,  but 
nothing  appears  as  to  the  cost  of  fertilizera  at  Pensacola,  Mobile 
or  New  Orleans;  nor  did  it  appear  whether  or  not  fertilizers 
were  actually  brought  from  these  points  to  Montgomery. 

The  foregoing  illustrations  sufficiently  indicate  the  manner  in 
which  it  is  alleged  that  the  Plant  System  discriminates  by  these 
rates  against  the  city  of  Savannah  in  favor  of  Charleston;  but 
the  comjjlaint  goes  much  further  than  tliis  and  attacks,  not  merely 
the  rate  of  individual  lines,  but  the  entire  scheme  of  rate  making 
whicli,  it  is  alleged,  abolishes  distance  in  favor  of  Charleston  and 
Wilmington  as  against  Savannah.  The  nature  of  this  alleged 
discrimination  appears  from  the  following  examples : 

Valdosta,  Ga.,  is  situated  upon  the  Savannah,  Florida  & 
Western  Railway  158  miles  from  Savannah  and  273  miles  from 
Charleston,  and  this  is  the  direct  rail  line  between  Charleston 
and  Valdosta.  Valdosta  can,  however,  be  reached  from  Charles- 
ton by  another  line  made  up  of  the  South  Carolina  &  Georgia 
Railway  to  Augusta,  the  Georgia  Railroad  from  Augusta  to 
Macon,  and  the  Georgia  Southern  &  Florida  Railway  from  Macon 
to  Valdosta.  The  distance  by  this  route  is  413  miles  as  against 
273  miles  by  the  direct  route.  It  has  already  been  said  that 
to  most  points  in  the  State  of  Georgia  upon  the  Plant  System 
there  exists  a  difference  in  rate  of  50  cents  between  Charleston 
and  Savannah  in  favor  of  Savannah,  but  in  the  case  of  Valdosta 
the  rate  is  the  same,  f  2.48,  and  this  is  for  the  reason  that  the 
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ciicuitous  line  from  Charleston  demands  and  obtains  the  right 
to  make  the  same  i*ate  from  Charleston  to  Valdosta  as  is  made 
from  Savannah  to  Valdosta. 

Hawkinsville,  Ga.,  is  upon  the  Southern  Railway  between 
Brunswick,  Ga.,  and  Macon.  It  is  also  connected  by  lines  of 
railway  with  both  Charleston  and  Savannah.  The  route  from 
Charleston  is  over  the  South  Carolina  &  Geoigia  to  Augusta, 
the  Augusta  Southern  to  Tennille,  the  Wrightsville  &  Tennille 
to  Dublin,  and  the  Oconee  &  Western  from  Dublin  to  Hawkins- 
ville, a  distance  of  297  miles.  The  line  between  Savannah  and 
Hawkinsville  is  by  the  Central  of  Georgia  Railway  to  Tennille, 
the  Wrightsville  &  Tennille  to  Dublin,  and  the  Oconee  & 
Western  from  Dublin  to  Hawkinsville,  being  the  same  route 
from  Tennille.  The  rate  from  all  three  points  is  the  same, 
although  the  distances  are  from  Brunswick  160  miles.  Savannah 
211  miles,  and  Charleston  297  miles. 

The  complainants  have  referred  to  several  instances  as  show- 
ing this  kind  of  discrimination  in  favor  especially  of  Charles- 
ton and  Wilmington  as  appears  from  the  following  tables.  By 
"one  line"  is  meant  one  continuous  line  operated  by  one  com- 
pany, and  by  "two  or  more  lines,"  that  the  line  between  the 
points  named  is  made  up  of  two  or  more  independent  roads. 


To  Tenkille,  Ga. 

Fkom 

Distance 

lAVEB 

Savannah  

Charleston 

Wilmington 

184  miles 
221      ** 
354      '* 

1 

2 
3 

Rate  82.31  per  ton. 
To  Denmark,  S.C. 

•Savannah 

Charleston 

Wilmington 

90  miles 
81      »* 
213      »* 

1 
1 
1 

lla:c  82. 

10  iKT  ton. 
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To  Columbus,  Ga.^ 


From 

Distance 

LiKBS 

Savannah  

Charleston 

Wilmington 

291  miles 
389      " 
653      *» 

1 

4 
2 

Rate  $3.14  per  ton. 


To  Troy,  Ala.i 


Savannah  . 

Charleston 

Wilmington 


360  miles 
475      ** 
687      *♦ 


Rate  $3.50  per  ton. 


To  Montgomery,  Ala.^ 


Savannah  . 

Charleston 

Wilmington 


340  miles 
627      ** 
611      »* 


Rate  $3.00  per  ton. 

The  complainants  say  that  these  tables  show  that  the  rates 
complained  of  are  made  without  any  consistency,  without  any 
reference  to  distance,  and  that  they  uniformly  discriminate 
against  Savannah  by  admitting  Charleston  and  Wilmington 
upon  equal  terms  into  that  territory  which  is  naturally  tribu- 
tary to  Savannah. 

The  defendants  do  not  deny  that  the  rates  are  made  upon  the 
principle  complained  of,  but  they  say  that  the  principle  is  just, 
advantageous  to  the  various  localities  which  thereby  enjoy  the 
benefit  of  the  competition,  and  that,  whatever  objection  there 
may  be  to  it,  it  is  the  only  system  which  is  possible  under  the 
peculiar  circumstances  which  exist  in  this  southern  territory. 


1  Cf.  map,  p.  154,  supra. 
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Exactly  what  this  system  is,  and  exactly  the  points  of  difference 
between  t!je  claims  of  the  complainants  and  the  defendants  is 
well  indicated  by  a  graphic  illuBtration  produced  upon  the  trial 
by  counsel  for  the  defendants,  which  was  made  an  exhibit  and 
is  reproduced  here. 

Refening  to  the  al}ove  outline,  Wilmington,  Charleston,  Sa- 
vannah and  Brunswick  are  four  points  upon  the  seacoast*  A, 
B^  C,  and  D  are  four  interior  points,    Tlie  heavy  lines  represent 
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lines  of  railway  connecting  each  one  of  these  ocean  ports  with 
the  corresponding  interior  point,  and  designate  the  shortest  line 
of  railway  between  such  points.  The  dotted  lines  represent 
lines  of  railway  between  the  several  ocean  ports  and  the  interior 
points*  Now,  the  complainants  insist  that  the  lowest  rate  sliould 
in  all  cases  be  made  upon  the  shortest  line  ;  that  is^  Wihnington 
should  have  the  lowest  rate  to  A,  Charleston  to  B,  Savannah 

jto  C,  and  Brunswick  to  D.  The  defendants  insist  that  when 
the  rate  has  been  made  over  the  short  line,  as  from  Savannah  to 

[C-,  then  Wilmington,  Charleston  and  Brunswick  are  all  entitU^d 
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to  the  same  rate  to  C,  although  the  lines  of  communication  are 
much  longer. 

To  state  the  proposition  with  reference  to  some  of  the  points 
actually  in  evidence  in  this  case.  Valdosta  is  158  miles  from 
Savannah  by  the  Savannah,  Florida  &  Western  Railway.  The 
rate  upon  fertilizers  from  Savannah  to  Valdosta  is  fixed  by  the 
Georgia  Railway  Commission.  Now,  the  defendants  say  that 
when  this  rate  is  once  fixed,  if  Charleston  can  reach  the  same 
point  by  a  longer  line,  it  is  entitled  to  do  so  at  the  same  rate, 
although  that  line  is  413  miles  in  length  and  composed  of  three 
independent  railroads  as  against  158  miles  over  one  railroad. 

So  in  the  case  of  Hawkinsville.  This  station  is  situated  upon 
the  Southern  Railway  between  Brunswick  and  Macon.  The 
rate  from  Brunswick  is  fixed  by  the  Georgia  Commission.  Now, 
when  that  rate  has  been  determined,  Charleston  and  Savannah, 
or  rather  the  lines  leading  from  Charleston,  Savannah  and  Wil- 
mington, insist  that  they  are  entitled  to  the  same  rate,  although 
the  distance  from  Brunswick  to  Hawkinsville  is  but  161  miles 
over  one  line  as  against  211  miles  from  Savannah  over  two  lines, 
297  miles  from  Charleston  over  four  lines,  and  430  miles  from 
Wilmington  over  five  lines. 

It  appears  from  the  testimony  tliat  there  are  in  the  States  of 
Kentucky,  Virginia,  Tennessee,  Mississippi,  Alabama,  Georgia, 
Louisiana,  North  Carolina,  South  Carolina  and  Florida,  148  of 
these  points  to  which  the  rates  on  fertilizers  from  Charleston, 
Savannah,  Brunswick  and  Jacksonville  are  the  same.  The  illus- 
trations given  in  these  findings  of  fact  all  show  that  Savannah 
loses  the  benefit  of  the  less  distance.  There  must  be  many  of 
these  common  points  to  which  the  distance  from  Savannah  is 
grejiter  than  from  Charleston  and  in  respect  of  which  Savannah 
has  the  advantage  over  Charleston.  No  attempt  has  been  made, 
however,  upon  the  part  of  the  defendants  to  show  what  these 
points  are,  nor  whether,  on  the  whole,  Savannah  is  at  an  advanr 
tage  or  disadvantage  under  this  system  of  rate  making.  Upon  the 
other  hand,  the  defendants  claim  that  this  is  entirely  immaterial, 
that  these  points  have  the  right  to  tlie  common  rate  provided 
that  the  primary,  or  determinative  rate,  which  is  usually  the 
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short-distance  rate,  is  properly  made  ;  and  provided  further  that 
the  long  line  can  carry  without  loss  at  that  rate. 

We  are  unable  to  find  that  the  short-distance  rate  in  any  case 
called  to  our  attetition  discriminates  against  Savannah.  In  most 
cases  that  rate  is  the  one  made  by  the  Railroad  Commission  of 
either  Georgia  or  South  Carolina.  Neither  can  we  find  from 
the  testimony  that  the  long  line  in  any  case  carries  at  a  loss. 
Although  the  rate  per  ton  per  mile  in  some  instances  is  low, 
the  testimony  of  the  defendants  tends  to  prove  that  it  is  a  renm- 
nerative  rate,  and  there  is  nothing  to  show  the  contrary. 

It  does  not  appear  that  the  Southern  Railway  &  Steamship 
Association  originated  this  system  of  "common  points,"  but 
that  it  found  the  same  already  in  existence  and  ado[)ted  it.  P\)r 
a  long  time  Brunswick,  Savannah,  Port  Royal  and  Charleston 
have  entered  upon  equal  terms  this  common-point  territory. 
Wilmington  did  not  formerly,  but  the  lines  leading  from  that 
city  strenuously  insisted  upon  their  right  to  participate  in  the 
same  rates,  and  in  many  instances  exacted  that  right.  Finally 
that  question  was  submitted  to  the  Board ^  of  Arbitration  of 
the  Southern  Railway  &  Steamship  Association,  and  that  Board 
published  its  award  April  29,  1895,  by  which  it  was  decided 
that  the  rates  should  be  the  same  from  Wilmington  as  from  other 
South  Atlantic  ports  to  all  points  in  this  territory,  excei)ting 
those  upon  and  south  of  the  Savannah  &  Western  extension  of 
the  Central  Railroad  of  Georgia  from  Savannah  to  Lyons  and 
the  Georgia  &  Alabama  Railway  in  the  State  of  Georgia.  This 
award  was  accepted  by  the  various  lines  interested  and  has  since 
been  acquiesced  in. 

The  complainants  put  in  evidence  upon  the  trial  certain  tables 
of  rates  and  distances  which  they  claim  show  a  discrimination 
against  Savannah  and  in  favor  of  Charleston.  The  first  of  these 
consists  of  two  sets  of  tables,  each  made  up  of  33  stations.  In 
the  first  set  the  stations  selected  are  in  the  States  of  Georgia 
and  Florida,  and  the  tables  show  the  distance,  the  rate  per 
ton,  and  the  rate  per  ton  per  mile  from  both  Savannah  and 
Charleston. 

1  Vide,  p.  144,  supra. 
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These  averages  are  : 


From 

Distance 

Rate  peb  Ton 

Rate  per  ton 
PER  Mile 

Savannah  .... 
Charleston     .     .     . 

190  miles 
284     »♦ 

$2.47 
2.79 

9.013 
.0098 

The  second  set  is  made  up  of  33  stations  in  the  States  of 
North  Carolina  and  South  Carolina.  The  facts  shown  are  the 
same  and  the  averages  are : 


From 

Distance 

Rate  per  Ton 

Rate  per  Ton 
per  Mile 

Savannah  .... 
Charleston     .     .     . 

176  miles 
116      ♦* 

92.87 
2.21 

9.0163 
.0191 

The  complainants  introduced  another  table  made  up  of  74 
stations,  no  one  of  which  appeai-s  in  the  tables  last  referred  to. 
These  stations  are  situated  in  the  States  of  Georgia,  Alabama, 
Florida,  and  South  Carolina.  The  average  distance,  rate  per 
ton,  and  rate  per  ton  per  mile  from  Savannah  and  Charleston 
are  as  follows : 


From 

Distance 

Rate  per  Ton 

Rate  per  Ton 
PER  Mile 

Savannah  .... 
Charleston     .     .     . 

166  miles 
252      ** 

92.26 
2.50 

9.02079 
.01244 

It  may  be  observed  in  this  connection  that  according  to  the 
testimony  of  the  defendants  only  10  per  cent  of  the  fertilizer 
and  fertilizer  rock  carried  to  Valdosta  during  the  year  1896 
went  by  the  Plant  System.  Assuming  that  the  Plant  System 
carried  nothing  from  Charleston,  this  would  mean  that  nine 
tenths  of  the  fertilizer  used  in  Valdosta  was  transported  418 
miles  instead  of  158  miles. 
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W           The  complaint  incidentally  charges  that  in  the  application        H 

o£  this  system  the  carriers  charge  less  for  the  longer  haul  to  the        H 

J"    Ciomjietitive  point  than  they  charge  to  internieiliate  jioints  upon        H 

W     the  same  Hue.    There  seems  to  be  a  difference  between  a  ^^com-        H 

naon  point,**  which  is  a  point  reached  by  two  or  more  lines,  and        H 

a.  "base  point,"  which  is  a  point  at  which  competition  has  forced        H 

down  the  mtes  below  tliose  ui^on  either  side  of  it.    Tlje  defend-        H 

■      ants  admit  that  the  rate  is  in  many  cases  loi^fiUtp  the  basing  point        H 

1      1.han  to  intermediate  points,  and  the  complainants  have  called  ^^H 

^^^X»ur  attention  specifieidlj  to  the  following  instances  in  which  the  ^^H 

^^H^ater  charge  is  made  to  the  nearer  point,  when  the  transporta*       V 

lion  is  over  the  same  line,  in  the  same  direction  at  the  same  time.        H 

1,  The  Charleston  &  Savannah  Railway  connects  Charleston        H 

and  Savannah.    Going  sonth  from  Charleston  the  mte  to  Mon-        H 

teith,  Ga.,  is  *1.74  and  the  distance  101  miles,  while  the  rate        H 

to  Savannah,  14  miles  further,  is  S'.SO  per  ton.    So  going  from        H 

Savannah  north  tow^aitls  Charleston  the  rates  and  distances  to        H 

intermediate  points  are  (cf.  map,  p.  815,  mpra) :                                    ■ 

To 

Eatk 

DlSTAKCK                            H 

Hardeeyille 

YetuAfisiBo   * 

$1.20 

1.50 

1.70 

2.00 

.80 

24  milefl              ^^B 

Jacksonboro 

Drayton     ....... 

Charleston 

The  respondent  Chaileston  &  Savannah  Railway  Company        H 

alleges  that  these  rates  are  justified  by  water  competition  between        ■ 

Charleston  and  Savannah.    We  find  that  there  is  such  water        ■ 

competition  which  is  of  controlling  force,  and  that  the  respond-        H 

ent  could  not,  as  against  this  competition,  charge  more  than  *.80        H 

per  ton,  while  the  rates  to  intermediate  points  are  substantially        H 

those  fixed  by  the  Railroad  Commissions  of  Georgia  and  South        H 

K  Cai'olina.    That  the  rates  are  not  exactly  the  same  going  north        H 

^^m  M  going  south  for  the  same  distance  is  accounted  for  by  the        H 

W       fact  that  the  South  Carolina  Commission  allows  a  higher  rate        ■ 

H        upon  fertilizers  than  the  Georgia  Commission.                                    H 
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Yalilostii.  The  Soulli  Carolina  ^  Georgia  Railroad,  the  Georgia 
Kailroad  aad  the  Georgia  Soiitlieru  &  Florida  Railway  make 
joint  rates  from  Charlejiton  to  these  stations  as  follows: 


To 


Kathleen 
Sycamore 
Tifton    . 

I  Sparks  . 

^  TaldoAta 


Rate 


2.83 
2,53 
2,87 
2.48 


Distance 


288  miles 
3411      *' 

mi  ^' 
388  ** 
413      " 


Of  the  above  stations,  Thomson,  Majfield,  Haddocks,  Kath- 
leen, Sycamore  and  Sparks  are  unneonijietitive  wtalicms,  while 
JIacon,  Tifton  and  Valdtjsta  are  competitive  points. 

The  defendatits  aDege  that  the  low  rates  at  these  competitive 
points  are  foreed  liy  railway  competition,  and  that  the  rates  to 
intemiediate  poinls  are  reasonalile  in  and  of  themselves.  We 
find  that  there  is  railway  competition  at  the  above-named  com- 
petitive points,  which  undoubtedly  oeen^itms  the  low  rates.  Tliat 
competition  does  not  necessitate  the  low  rates,  except  that  it 
induces  a  number  of  carriers,  all  of  whom  are  subject  to  the  Act 
to  Regulate  Cunimerce,  to  fix  them  hy  volnnt^iry  agreement. 
The  rates  to  intermediate  poiuts  are  not  greater  than  those 
allowed  by  the  State  Railroad  Commissions  of  Georgia  and 
South  Carolina,  and  in  this  sense  ihey  are  reasonable  *Mn  and 
of  themselves,"  Tlie  making  of  the  lower  rate  to  the  more 
distant  com|)etitive  point  introduces,  we  think,  a  new  element, 
and  we  are  not  prepared  to  find  afliiinatively  that  the  higher 
intermediate  rates  in  comparison  with  the  lower  competitive 
mtes  are  reaisonablc  eitlier  as  matter  of  law  or  as  matter  of  fact. 

5.  The  line  from  Charleston  to  Hawkinsville  is  made  up  of 
the  South  Carolina  *fc  Georgia  Railway  to  Augusta,  the  Augusta 
Southerij  from  Angnsta  to  Tennille,  the  Wrightsville  &  Tennillc 
from  Tennille  to  Dublin  and  the  Oconee  &  Western  from  Dublin 
to  Hawkinsville.  The  line  from  Savannah  to  Haw^kinsville  is 
composed  of  the  Centjal  of  Georgia  Railway  from  Savannah  to 
Tennille,  the  Wjigbtsville  &  Tennille  from  Tennille  to  Dublin 
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2.  The  Charleston  &  Savannah  Railway  is  the  direct  line 
between  those  two  cities,  but  there  is  another  somewhat  longer 
line  made  ui)  of  the  South  Carolina  &  Georgia  Railroad  from 
(^.harleston  to  Denmark,  and  the  Florida  Central  &  Peninsular 
Railroad  from  Denmark  to  Savannah.  These  two  defendants 
make  a  joint  rate  between  Charleston  and  Savannah  of  $.80,  the 
distance  being  171  miles.  Rincon,  Meinhard  and  Wheat  Hill 
are  all  stations  upon  the  Florida  Central  &  Peninsular  Railroad 
in  the  State  of  Georgia,  distant  from  Charleston  respectively 
153  miles,  161  miles  and  167  miles,  and  the  rate  is  in  each 
case  $2.30  per  ton. 

We  have  already  found  that  water  competition  between 
Charleston  and  Savannah  necessitates  the  rate  of  $.80.  The 
rate  of  $2.30  to  the  intermediate  points  above  referred  to  does 
not  exceed  that  allowed  by  the  State  Commissions  of  Georgia 
and  South  Carolina. 


4.  As  already  stated,  the  long  line  between  Charleston  and 
Valdosta  is  composed  of  the  South  Carolina  &  Georgia  Railroad 
from  Charleston  to  Augusta,  the  Georgia  Railroad  from  Augusta 
to  Macon  and  the  Georgia  Southern  &  Florida  Railway  from 
Macon  to  Valdosta.  These  lines  make  a  joint  rate  from  Charles- 
ton to  Valdosta  of  82.48. 

Thomson,  Mayfield  and  Haddocks  are  stations  upon  the 
Georgia  Railroad  between  Augusta  and  Macon.  The  South 
Carolina  &  Georgia  Railroad  and  the  Georgia  Railroad  make 
the  following  joint  rates  for  the  following  distances  to  those 
points : 


To 

Kate 

Distance 

Thomson 

Mayfield 

Haddocks 

Macon 

§2.64 
2.64 
2.64 
2.64 

176  miles 
198      »» 
244      ** 
263      ** 

Kathleen,  Sycamore,  Tifton  and   Sparks  are  stations  upon 
the  Georgia  Southern  &  Florida  Railway  between  Macon  and 
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ValcXosta.  The  South  Carolina  &  Georgia  Railroad,  the  Georgia 
KaiLx-c)ad  and  the  Georgia  Southern  &  Florida  Railway  make 
joint    rates  from  Charleston  to  these  stations  as  follows: 


To 

Rate 

Distance 

Ka.^Vjeen 

$3.32 
2.83 
2.63 
2.87 
2.48 

288  miles 

Sy^.^niore 

349      "■ 

TitTiucn 

Sps^Tks 

Va.lc3o8ta 

367      »* 
388      ** 
413      " 

t^£  the  above  stations,  Thomson,  May  field.  Haddocks,  Kath- 
leen.^ Sycamore  and  Sj)arks  are  noncompetitive  stations,  while 
Macion,  Tifton  and  Valdosta  are  competitive  points. 

Tke  defendants  allege  that  the  low  rates  at  these  competitive 
poi&ts  are  forced  by  railway  competition,  and  that  the  rat€s  to 
intexmediate  points  are  reasonable  in  and  of  themselves.  We 
find  that  there  is  i-ailway  competition  at  the  above-named  com- 
petit,ive  points,  which  undoubtedly  occasions  the  low  rates.  That 
corxipetition  does  not  necessitate  the  low  rates,  except  that  it 
induces  a  number  of  carriers,  sill  of  whom  are  subject  to  the  Act 
^^  Ilegulate  Commerce,  to  fix  them  by  voluntary  agreement. 
Th^  rates  to  intermediate  points  are  not  greater  thjin  those 
alJoxved  by  the  State  Railroad  Commissions  of  Georgia  and 
Soiath  Carolina,  and  in  this  sense  they  are  reasonable  ''in  and 
^*  themselves."  The  making  of  the  lower  rate  to  the  more 
di&t^nt  competitive  point  introduces,  we  think,  a  new  element, 
ancj  y^Q  are  j^q^  prepared  to  find  affirmatively  that  the  higher 
^^t^jmediate  rates  in  comparison  with  the  lower  competitive 
^t^?8  are  reasonable  either  as  matter  of  law  or  as  matter  of  fact. 

^«  The  line  from  Charleston  to  Hawkinsville  is  made  up  of 

^"^    South  Carolina  &  Georgia  Railway  to  Augusta,  the  Augusta 

S^'U.thern  from  Augusta  to  Tennille,  the  Wrightsville  tS:  Tennillc 

trckxji  Tennille  to  Dublin  and  the  Oconee  &  Westeni  from  Dublin 

^    Hawkinsville.    The  line  from  Savannah  to  Hawkinsville  is 

c^^tiQposed  of  the  Central  of  Georgia  Railway  from  Savannali  to 

Tennille,  the  Wrightsville  &  Tennille  from  Tennille  to  Dublin 
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and  the  Oconee  &  Western  from  Dublin  to  Hawkinsville,  being 
the  same  line  from  Savannah  to  Hawkinsville  and  from  Charles- 
ton to  Hawkinsville  both  make  a  joint  rate  from  those  two  cities 
to  Hawkinsville  of  *2.53. 

Hephzibah,  Matthews  and  Warthen  are  upon  the  line  of  the 
Augusta  Southern.  The  Augusta  Southern  and  the  South 
Carolina  &  Georgia  maintain  the  following  rates  from  Charles- 
ton to  these  stations : 


To 

Rate 

DISTAMCK 

Hephzibah 

Matthews 

Warthen 

•2.94 
3.10 
2.87 

153  miles 
160     »* 
208      '« 

Wrightsville  is  upon  the  Wrightsville  &  Tennille  Railroad 
between  Tennille  and  Dublin.  The  South  Carolina  &  Georgia 
Railroad,  the  Augusta  Southern  Railroad  and  the  Wrightsville  & 
Tennille  Railroad  make  the  following  joint  rates  from  Charleston: 


To 

Rate 

Distance 

Wrightsville 

Dublin 

$2.92 
3.12 

238  miles 
257      *» 

Dexter  is  upon  the  Oconee  &  Western  Railway  between  Dub- 
lin and  Hawkinsville.  The  South  Carolina  &  Georgia  Railroad, 
the  Augusta  Southern  Railroad,  the  Wrightsville  &  Tennille 
Railroad  and  the  Oconee  &  Western  Railway  maintain  the  fol- 
lowing joint  rates  from  Charleston: 


To 

Rate 

Distance 

Dexter 

Hawkinsville 

$3.10 
2.63 

270  miles 

297      ♦* 

The  rate  from  Savannah  to  Tennille  over  the  Central  of 
Georgia  Railway  is  $2.31  and  the  distance  134  miles.   Between 
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Tennille  and  Hawkinsville  and  to  Hawkinsville  the  Central  of 
Georgia  Railway,  the  Wrightsville  &  Teimille  Railway  and  the 
Oconee  &;  Western  Railway  maiotaia  the  same  rates  as  above 
stated. 

The  defendants  named  in  this  pamgraph  offer  the  same  justifi- 
cation as  stated  in  the  preceding  paragraph,  viz.,  that  Hawkins- 
^'^ille  is  a  competitive  point  and  that  the  rates  to  the  intermediate 
stations  named  are  reasonable. 

We  find  that  Hawkinsville  is  a  competitive  point,  and  tliat  the 
irate  from  Brunswick  to  Hawkinsville  is  fixed  by  the  Georgia 
Commission.  Our  finding  as  to  the  rates  to  the  intermediate 
stations  is  the  same  as  that  in  paragraph  four. 

•  #«»*•«• 

Upon  these  findings  to  what  relief,  if  any,  are  the  complain- 
ants entitled? 

The  underlying  cause  of  complaint  is  the  system  upon  which 
t.hese  rates  are  made,  and  the  most  important  question  is  whether 
that  sj^tem  is  in  violation  of  the  Interstate  Commerce  Act  in 
the  respect  complained  of,  and  if  so,  whether  the  Commission 
has  power  to  con*ect  such  violation. 

The  position  of  the  complainants  seems  to  he  that  certain 
territory  is  trihutary  to  tiie  city  r^f  Savannah  and  that  Charleston 
must  not  be  allowed  to  enter  this  territory  upon  equal  terms  as 
to  freight  rates.  This  really  amounts  to  saying  that  the  rate 
should  be  deteiinined  by  tlie  distance.  It  has  often  been  said 
that  distance  is  an  important  element  in  the  making  of  rates, 
and  it  has  1>een  held  that  a  carrier  would  not  be  etymptHed  to 
disregard  distance  in  order  to  place  two  localities  upon  com- 
mercial equality.  Commercial  Cluh  of  Omaha  v.  Chimgo,  R,  L 
f  P.  R.  Co,,  6  L  C.  C.  Rep,  647  ;  Cindnnati  Freight  Bureau 
\\  Cincinnati,  JV;  0.  ^'  T.  I\  K  Co.,  7  I.  C.  C.  Rep.  180. 

Upon  the  other  hand,  it  often  happens  that  distance  is  alto- 
gether disregarded,  and  it  has  been  held  that  this  may  be  proper 
within  certain  limits  and  under  certain  conditions.  Imperial  Coal 
Co.  V.  PitUburg  <f  L.  E.  R,  Co.,  2  I.  C.  C.  Rep.  618,  2  Inters.  Com. 
Rep.  436.  The  proposition  of  the  defendant  is,  however,  that  in 
this  whole  territory  distance  should  be  entirely  obliterated.  The 
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mere  fact  that  a  town  is  situated  at  the  junction  of  two  ndlroads 
entitles  that  town  to  the  same  freight  rate  from  Charleston  and 
Savannah,  no  matter  what  the  relative  distance  may  be. 

To  put  the  question  in  a  concrete  form.  Valdosta  is  158  miles 
from  Savannah  and  413  miles  from  Charleston,  yet  the  defend- 
ants claim  that  the  rate  from  Savannah  and  Charleston  should  be 
the  same.  It  is  found  that  only  10  per  cent  of  the  fertilizer  used 
in  Valdosta  during  the  year  1896  came  fi-om  Savannah,  the  bal- 
ance of  it  being  brought  from  Charleston.  Assuming  that  the 
cost  of  that  article  was  the  same  at  Savannah  and  Charleston, 
this  would  mean  that  nine  tenths  of  all  the  fertilizer  consumed 
in  that  vicinity  was  transported  413  miles  while  it  might  have 
been  obtained  by  transporting  it  158  miles.  Now,  the  com- 
plainants say  that  this  is  wrong ;  that  manifestly  it  costs  much 
more  to  ti-ansport  fertilizer  from  Charleston  than  from  Savannah, 
and  that  somebody  in  the  end 'must  pay  for  that  species  of 
foolishness,  if  it  be  allowed  to  continue.  Upon  the  other  hand, 
the  defendants  urge  that  this  system  gives  Valdosta  the  benefit 
of  competition  in  the  markets  of  both  Charleston  and  Savannah, 
and  that  so  long  as  railroad  companies  are  operated  as  private 
enteiprises  tliey  may  of  right  engage  in  any  legitimate  business 
which  yields  a  profit. 

Probably  the  true  solution  of  this  controversy  is  to  be  found 
in  a  mesne  between  the  contentions  of  the  two  parties.  It  can 
/hardly  be  said  that  a  particular  locality  is  entitled  to  describe 
/about  itself  a  circle  and  exclude  its  competitors  from  this  area. 
Neither  can  it  well  be  claimed  that  distance  ought  not  to  be  a 
fiujtor  in  the  making  of  rates,  and  that  a  city  is  entitled  to  no 
benefit  by  reason  of  its  advantageous  position.  The  defendants 
themselves  concede  that  there  are  limits  beyond  which  this  dis- 
regard of  distance  ought  not  to  extend.  Formerly  Wilmington 
was  not  allowed  to  come  into  this  common-point  territory  for 
the  veiy  reason  that  the  distance  was  against  that  city.  Finally 
that  question  was  submitted  to  arbitration  and  the  arbitrators 
determined  that  Wilmington  might  come  into  certain  territory, 
but  a  line  was  established  below  which  it  could  not  go,  and  that 
-•^'ty  is  to-day  excluded  from  points  south  of  this  line  solely  on 
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2Coiint  of  distance.  Howevei%  we  do  not  feel  called  upon  to 
lecide  ia  this  case  whether  tlit;  principle  itself  is  right*  iior 
^^'hether  the  application  of  ilmt  principle  is  too  extensive,  for 
Bklie  reason  that,  if  we  determine  that  there  is  a  wrong,  we  clearly 
Imve  no  power  to  con*ect  tluit  wrnng. 

Valdosta  is  reached  by  one  linu  of  j-ailroad  from  Savannah 
£i^d  by  an  independent  line  of  railvfiads  from  Charleston.  Tlie 
x-ate  from  Savannah  to  Valdusta  is  lixed  by  the  Railroad  Com- 
lisftion  of  Georgia.  ]f  the  railroads  constituting  the  line  from 
I.*harleston  to  Vuldosta  see  fit  to  make  the  same  rate  fmm 
L'Uarleslon  ;ui  is  made  from  Savannali  we  have  no  power  to 
'»rder  them  not  to  do  so,  for  it  has  always  Ijeen  understood  that 
the  Commission  had  no  authority  to  lix  a  minimum  rate.  lie 
Chirago,  Sl  P,  jf  IC  C\  K  Co.,  2  I.  C.  C.  Kep.  231,  2  Inters. 
[Com.  Rep.  137. 

If  some  point  is  taken  to  wliieh  both  rates  are  interstate,  like 
^lontgomery,  the  result  is  still  the  same.    Each  line  is  an  inde- 

I  pendent  line  and  may  fix  its  own  rate  wherever  it  pleases,  and 
^i^^e  have  no  power  whatever  over  that  rate  when  established. 
It  is  manifest  that  a  wrong  like  that  complained  of  in  this  ease 
could  not  ]>e  eorrected  without  authority  to  eslabHsh  botli  the 
maximum  and  the  minimum  rate.   And  we  can  esUiblish  neither. 
Inter $t ate  Commerce  CmnmUmon  v.  Cincinnati,  N.  0,  ^'  21  P,  JL 
Co,,  167  U.  S.  479,  42  L.  ed.  243. 
But  if  the  Commission  has  no  power  to  correct  a  discrimination 
of  this  sort  where  the  rate  from  Savannah  is  made  by  one  line 
and  the  rate  from  Charleston  is  made  by  another  line,  has  it  not 
power  to  correct  it  where  tlie  same  line  nuikes  both  rates,  and 
■    ought  it  not  to  do  so  ?  The  Plant  System  extends  from  C^harleston 
throng! I  Savannah  to  Valdosta,    The  rate  by  that  system  from 

kboth  Charleston  and  Savannidi  to  Valdosta  ia  the  same,  although 
the  distance  from  Charleston  is  almost  twice  as  great.  Should  not 
this  apparent  wrong  to  Savannah  be  righted? 

klf  this  nite  stood  alone  and  were  voluntarilj^  made  by  the  Plant 
Systeni,  it  would  probably  be  a  discrimination  against  Savannah 
whicli  ought  to  be  corrected.  But  under  the  circumstances  it  is 
difficult  to  see  how  it  can  be  called  an  unjust  discrimination  or 
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how  it  works  to  the  injury  of  Savannah,  The  rate  from  Charles- 
ton to  Valdosta  is  fixed  by  an  independent  line.  The  distance 
through  Savannali  is  but  275  miles  iis  against  413  nules  by  that 
line.  Unless  tlie  Plant  System  makes  the  same  rate  as  is  nnide 
by  tlie  circuitous  line  it  can  do  no  businesa  whatever.  Under 
these  e  ire  urns  tances  we  think  it  may  properly  meet  the  rate  from 
Charlestun  which  is  made  by  the  longer  line,  and  that  it  does 
not,  in  making  and  maintaining  this  rate,  unjustly  discrbninate 
against  the  city  of  Savunnah.  If  the  rata  from  Charleston  to 
Vahlosta  were  in  any  way  subject  to  control^  our  judgment  might 
be  otherwise. 

The  complainants  insist  ihat  even  though  the  common-point 
system  of  rate  making  is  consistent,  nevertheless  the  defendants 
discriminate  unduly  against  Savannah  in  the  application  of  that 
system^  They  introdnee  certain  tables  which  apparently  show 
that  Charleston  has  the  benefit  of  a  better  rate  into  the  territor)" 
of  Savannah  than  Savannah  has  into  the  temtory  of  Charleston, 
It  is  not  clear  that  these  tables  fully  sustain  the  contention  of  the 
complainants,  since  the  average  distances  are  not  the  same  and 
the  rate  per  ton  per  mile  should  not  be  the  same  for  short  as  for 
long  distances  ;  hut  assuming  that  they  do  show  that  Charleston 
has  such  an  advantage,  tliat  may  well  follow  from  the  system  and 
not  from  its  unfair  aj>plication.  If  the  common  points  to  which 
Savannah  and  Charleston  take  the  same  rate  are  so  located  that 
upoti  the  whole  the  distance  is  less  from  Savannah  than  from 
Charleston,  then  manifestly  the  result  must  l>e  the  one  which  the 
comphiinants  say  their  tables  demonstrate.  In  other  words»  the 
vice,  if  one  is  estalilished,  is  that  of  the  system,  and  not  of  its 
application  ;  and  we  have  ali-eady  said  that  we  cannot  correct 
that  fault 

But  the  complainants  say  that  there  are  instances  in  which 
there  is  a  manifest  discrimination  against  Savannah  in  the  making 
of  these  rates.  PVjr  instance,  Charleston  is  1 15  miles  distant  from 
Savannah.  To  all  stations  in  (leorgia,  not  common  points,  a  dif- 
ference in  rate  of  50  cents  per  ton  in  favor  of  Savannah  is  made 
by  the  Plant  System,  It  is  urged  that  this  difference  is  too  little 
in  view  of  the  difference  in  distance* 
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To  this  we  cannot  absent    It  is  found  that  water  competition 
between  Charleston  aud  Savannah  compels  the  making  of  a  mte 
of  80  cents  per  ton  hetween  tliose  two  cities.    If  80  cents  is  a 
proper  local  rate,  60  cents  cannot  be  said  to  be  an  unfair  differ- 
ence in  the  through  rat^  from  C'liarlesloii  via  Savannah  to  Geor- 
gia pointii.    Looking  merely  to  tlie  cost  of  service,  the  Plant 
System  would  probably  muke  more  money  in  transporting^  fer- 
tilizer from  Charleston  to  Burrouglis  upon  the  through  rate  of 
5jl,38  than  in  transporting  the  same  article  from  Charleston 
to  Savannah  u[Jon  a  local  rate  of  80  cents  and  from  Savan* 
nah  to  Burroughs  upon  another  local  rate  of  88  eent8.     The 
Charleston-Savannah  rate  is  fixed  by  water  competition  ;   the 
Savannah-Burroughs   rate   is   tixed   by  law.     These  two  rates 
being  established,  the  through  rate  from  Charleston  to  Bur* 
roughs  is  not  an  unreasonable  one, 

The  difference  in  rate  between  Charleston  and  Savannah  is 
maintained  to  all  points,  not  common  points,  in  the  State  of 
Georgia  upon  the  Plant  System,  but  when  that  line  of  railway 
crosses  the  southern  boundary  of  (icorgia  and  enters  the  State 
of  Florida  this  difference  begins  to  diminish  and  finally  dis- 
appears altogether. 

If  not  in  some  way  accounted  for  tins  would  be  a  manifest 
discrimination  against  Savannah  ;  but  it  is  accounted  for  by  the 
fact  that  the  water  rate  on  fertilizers  from  hotli  Charlest^)n  and 
Savannah  to  Jacksonville,  Fla.,  is  the  sanie,  and  nuist  accord- 
ingly be  the  same  at  all  intermediate  points  to  which  fertilizer 
can  be  brought  via  Jacksonville  by  ocean  and  rju!  as  against 
the  all  rail  line.  Circumstances  over  which  the  Plant  System 
has  no  control  determine  that  the  rate  from  Charleston  and 
Savannah  to  these  points  shall  l>e  the  same  by  other  lines.  This 
being  so,  we  have  already  indicated  that  the  Plant  System  may 
meet  that  rate. 

Something  of  the  same  sort  occui's  upon  the  Plant  System  in 
the  State  of  Alabama.  Tliat  system  is  0[)e rated  as  a  continuous 
line  from  Savannah  to  Jlontgomery,  the  ponton  of  it  which 
is  in  the  State  of  Alabama  and  which  extends  from  Alaga  to 
Montgomery  being  know^n  as  the  Alabama  Midland  Railway  in 
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Alabama.  Upon  all  stations  on  the  Plant  System  in  the  State  of 
Georgia,  not  common  points,  a  difiference  of  50  cents  per  ton  is 
made  in  favor  of  Savannah,  but  as  soon  as  the  Alabama  State 
line  is  crossed  this  difference  disappears,  and  at  all  stations  be- 
tween Alaga  and  Montgomery  the  rate  from  Charleston  and  Sa- 
vannah is  the  same.  This  was  the  case  when  the  answer  of  the 
Plant  System  was  filed,  but  at  the  date  of  the  hearing  the  rates 
had  been  revised  and  a  differential  of  20  cents  per  ton  in  favor 
of  Savannah  established.  Nothing  in  this  case  appears  to  justify 
a  different  differential  to  most  points  upon  the  Plant  System  in 
Alabama  from  what  it  is  in  Georgia.  There  are  common  points 
upon  that  system  in  both  Georgia  and  Alabama. 

We  are  inclined  to  think  that  there  are  stations  upon  the  Plant 
System  in  Florida,  and  also  upon  the  line  of  the  Florida  Central 
&  Peninsular  Railroad  in  Florida  to  which  a  sufficient  difference 
is  not  made  in  the  rate  from  Charleston  and  Savannah,  and  that 
the  same  thing  is  probably  true  of  stations  upon  the  Alabama 
Midland  Railway  in  Alabama ;  but  we  do  not  feel  that  our  in- 
formation is  sufficiently  definite  to  enable  us  to  make  any  order 
in  this  respect. 

We  are  satisfied  that  water  competition  through  Jacksonville 
justifies  the  same  rate  from  Charleston  and  Savannah  to  certain 
points  in  Florida,  but  we  do  not  know  to  what  points.  We  know 
that  competition  through  Montgomery,  and  perhaps  at  other 
points  upon  the  Alabama  Midland,  justifies  a  diminution  in  the 
difference  in  rate  between  Charleston  and  Savannah,  but  we  do 
not  know  just  how  far.  It  appears  that  changes  have  been  made 
in  these  rates  since  the  filing  of  the  complaint,  which  in  some 
cases  remove  the  ground  for  complaint.  We  think  best,  there- 
fore, not  to  attempt  to  make  any  order  in  this  particular,  but  to 
rely  upon  the  defendants  to  adjust  these  rates  in  accordance  with 
our  suggestions,  giving  the  complainants  leave  to  apply  for  an 
order  if  this  is  not  done. 

The  complaint  incidentally  charges  the  defendants  with  certain 
violations  of  the  fourth  section  and  the  findings  of  fact  state  the 
instances  which  were  called  to  our  attention  by  the  pleadings 
and  proofs. 
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The  charging  by  the  Charleston  &  Savannah  Railway  of  higher 
rat^s  to  intermediate  points  between  Charleston  and  Savannal 
than  the  rate  over  the  entire  distance  between  those  cities  is 
tified  by  the  existence  of  water  competition ;  and  this  is  also  t 
of  the  line  between  the  same  cities  composed  of  the  South  Caro- 
lina 4!l  Georgia  and  the  Florida  Central  &  Peninsular  Railway 
Companies. 

In  all  other  instances  the  justification  relied  upon  is  the  exist* 
ence  of  railway  competition  between  carriers  subject  to  the  Act 
to  Regulate  Commerce.  The  Commiission  has  uniformly  held  up 
to  the  present  time  tJiat  this  species  of  competition  docs  not  eve- 
ate  the  necessary  dissimilarity  of  eiicnnistaiices  and  conditions 
tinder  that  section,  and  such  would  Jmve  been  its  decision  in  this 
case  upon  the  law  as  it  was  supposed  to  be  when  tlie  findings  of 
fact  were  prepared.  Since  then,  however,  the  Supreme  Court  of 
the  United  States  by  its  decision  in  the  case^  Interstate  Covinierce 
Oo^nimissi&n  v.  Alabama  31.  M.  Co.  decided  November  8,  1897, 
168  U*  S.  144,  42  L.  ed-,*  bas  detex^mined  that  thus  view  of  the 
law  is  erroneouBi  and  that  railway  competition  may  create  such 
dii^similar  circumstances  and  conditions  as  exempt  the  carrier 
from  an  observance  of  the  long  ami  short  haul  provision.  Under 
this  interpretation  of  the  law  as  applied  to  the  facts  found  in  this 
case^  we  are  of  the  opinion  that  the  charging  of  the  higher  rate 
to  the  intermediate  points,  as  set  forth,  is  not  obnoxious  to  the 
fourth  section.  The  section  declares  that  the  carrier  shall  not 
make  the  higher  charge  to  the  nearer  point  under  ^vsubstantially 
similar  circumstances  and  conditions/'  If  the  conditions  and 
circumstances  are  not  substantially  similar,  then  the  section  does 
not  apply  and  tlie  carrier  is  not  bound  to  regard  it  in  the  making 
of  its  tiiriifs.  The  court  has  decided  that  railway  competition, 
if  it  exists,  must  be  considered,  If^  therefore,  such  competition 
does  actually  control  the  rate  at  the  more  distant  point  that 
rate  is  not  made  under  the  same  circunistances  and  conditions 
as  is  the  rate  at  the  intermediate  point  and  the  higher  rate  is 
not  prohibited  by  the  fourth  section. 


1  Ct  p.  878,  infra. 
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Recurring  now  to  the  findings  of  fact,  we  see  that  in  every 
case  the  rate  by  the  longer  line  to  the  more  distant  point  is 
not  only  controlled  but  absolutely  fixed  by  competitive  con- 
ditions. If  the  lines  from  Charleston  to  Valdosta  have  a  right  to 
compete  at  that  point  for  traffic  in  commercial  fertilizer,  the  rate 
which  they  make  is  determined  by  competition  alone,  and  that 
rate  is  not  in  fact  made  under  the  same  circumstances  and  con- 
ditions as  are  the  rates  to  intermediate  points,  if  such  railway 
competition  is  to  be  taken  into  account.  It  is  our  opinion,  there- 
fore, that  the  higher  intermediate  rates  involved  in  this  case  are 
not  in  violation  of  the  fourth  section^ 


xni 

rOINT  TIIROIGII   RATES  AND  PRORATmG: 
JOBBING   CUJIPETITIONi 


Report  of  the  Commission 

Clabk,  C&mmiamoner :  ^ 

Complainants  art?  iTi(liviiliialH,  |iartnorwliipB,  and  corporations 
engaged  in  jobbing  trade  at  KuiLsas  City  and  St.  Josepli,  Mo., 
aiid  Omaha,  Nebn,  to  which  poiJits  they  ship  via  the  lines  of  the 
defendants  lai^e  qnantitieH  of  giKxls  fruin  the  Atlantic  seaboard, 
lai'gely  under  cla*ss  rates,  and  from  winch  points  they  distribute 
gueh  gooils  throughout  a  liyge  territoiy  to  the  southwest,  west, 
and  northwest  and  alsc*  to  a  comparatively  small  and  limited 
territory  east  of  the  Missouri  river. 

In  sale  and  distribution  of  tlieir  gomls,  complainants  come  in 
conipetitiim  witli  joblit*i's  located  at  Minneapf^lis  and  St.  Paul, 
hereinafter  refeiTed  to  as  the  Twin  Cities^  and  tlie  comjdaint 
allegeB  unjust  and  vnireasomible  dis<?rinnnation  in  favor  of  the 
Twbi  Cities  and  undue  prejudice  against  Kansn^s  City,  St,  Joseph, 
and  Omalia,  hereinafter  referred  to  as  the  Misst>uri  River  Cities, 
due  Ut  ami  measured  by  the  difference  in  the  class  rates  fnmi 
the  Atlantic  seaboard  to  the  Twin  Cities,  as  compared  with  like 
rates  from  same  pcpints  to  the  Missouri  River  Cities, 

In  testimony,  briefs,  and  argument  complaiiuxnts  make  a  strong 
attack  upon  the  long-established  system  of  rate  making  under 
winch  rates  to  pomts  west  (jf  the  Mississippi  river  are  nnule 
upon  the  basis  of  tlie  rates  to  the  Mississippi  river  erossiogs* 

'  Bitmham^  Hanna^  Munger  Co.  v.  C,  R.  I.  <t  F.  By.^  et<:.  Dt*dded  June  24, 
IWIH,  by  iho  IiitensUvie  ComiTnrn  e  Comuiissioii  (14  L  C.  C.  Kep.,  2*.H*)  ;  tiplidd 
by  tlie  rnitecl  States  Suprerue  t'niirt,  UOO.  The  legal  sigiiilk'nncc*  of  this  ease 
m  drscUiWful  in  Hipley'ss  Railroadn  :  Itates  and  Ke;tcidfinoiu  p,  *A2,  rrnrHting 
isin  \m  treated  hi  the  volvime  on  Finance  and  i>rgftnizatian*  Jobbing  raru»  and 
u*5rcial  eumpetitlou  art*  analyzed  in  tbtj  furmer  volumo  («t*e  Index). 
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As  railroads  were  constructed  into  the  undeveloped  West  and, 
for  a  time  at  least,  had  their  western  termini  at  the  east  bank  of 
the  Mississippi  river,  it  seems  natural  that  when  the  river  was 
crossed,  and  rates  were  established  to  points  beyond,  they  should 
be  constructed  by  adding  certain  sums  to  the  rates  already 
established  to  the  river,  and  as  additional  lines  were  built  and 
additional  railroad  crossings  over  the  Mississippi  river  were  con- 
structed, competition  between  carriers  and  localities  naturally 
established  common  rates  to  the  Mississippi  river  crossings, 
especially  when  applied  to  traffic  going  beyond. 

As  the  West  was  further  developed,  this  same  condition  and 
like  results  followed  at  the  several  crossings  of  the  Missouri 
river,  so  that  to-day  the  rates  from  the  Mississippi  river  cross- 
ings to  the  Missouri  river  crossings,  Kansas  City  to  Omaha,  in- 
clusive, are  the  same,  and  from  points  east,  to  the  Missouri  River 
Cities,  are  the  same  via  any  of  the  Mississippi  river  crossings, 
East  St.  Louis  to  East  Dubuque,  inclusive. 

Complaint  alleges  unreasonableness  of  the  class  rates  from  the 
Atlantic  seaboard,  and  the  defendants  named  in  the  complaint 
were  the  Chicago,  Rock  Island  &  Pacific  Railway  Company,  the 
Chicago,  Burlhigton  &  Quincy  Railway  Company,  the  Chicago, 
Milwaukee  &  St.  Paul  Railway  Company,  the  Chicago  &  North- 
western Railway  Company,  and  the  Chicago  Great  Western 
Railway  Company.  All  of  these  are  carriers  whose  lines  do  not 
extend  east  of  Chicago,  and  all  of  them  have  lines  from  Chicago, 
through  the  several  Mississippi  river  crossings,  to  the  Missouri 
River  Cities.  The  defendants  whose  lines  are  east  of  Chicago 
were  made  defendants  upon  application  of  tlie  Chicago  &  Nortli- 
wesWrn  Railway  Company.  It  will,  however,  be  seen  that  the  com- 
plaint, the  testimony,  and  the  argument  are  all  against  the  rates 
olM\rge<l  west  of  Chicago  and  the  Mississippi  river  crossings. 

The  Sioux  City  Commercial  Club  intervened  and  supported 
the  complainants'  request,  introducing  and  emphasizing,  however, 
the  view  that  whatever  might  be  done  for  Omaha  should  like- 
wise be  done  for  Sioux  City,  and  arguing  that  as  Sioux  City 
was  also  a  Missouri  river  crossing  it  should  be  placed  upon  a 
parity  with  Omaha.    The  St  Paul  Jobbers  and  Manufacturers' 
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Association,  of  St  Paul,  and  the  Commercial  Club  of  Minne- 
apolis intervened  and  in  substance  joined  with  and  suppoiled 
the  defendants.  The  Chicago  Association  of  Commerce  and  the 
Merchants'  TraflBc  Bureau  and  the  Business  Men's  League  of 
St.  Louis  appeared  at  the  hearings  on  behalf  of  the  commercial 
interests  of  their  respective  cities,  offered  evidence  and  were 
heard  on  brief  and  in  oral  argument  in  defense  of  the  system  of 
rate  construction  based  upon  the  Mississippi  river,  and  in  oppo- 
sition to  a  rate  adjustment  that  would  give  the  Missouri  River 
Cities  an  advantage  at  the  expense  of  Chicago  and  St.  Louis. 

Complainants  allege  that  the  class  rates  from  the  Atlantic 
seaboard,  of  wliich  New  York  will  be  taken  as  representative,  to 
the  Missouri  River  Cities,  to  wit,  in  cents  per  100  pounds. 
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93 
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are  unjust  and  unreasonable ;  that  they  are  unjustly  discrimina- 
tory against  the  Missouri  River  Cities  as  compared  with  the 
class  rates  from  New  York  to  the  Twin  Cities,  to  wit,  in  cents 
per  100  pounds. 
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and  they  ask  that  the  Commission  establish  from  New  York  to 
the  Missouri  River  Cities  the  following  through  class  rates  in 
cents  per  100  pounds. 
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96.25 

72.5 

51.5 

44 

together  with  proportionate  reductions  from  eastern  producing 
points  as  shown  in  Western  Trunk  Line  Tariff  No.  786,  I.  C.  C. 
No.  678,  or  such  other  rates  as  may  be  found  just  and  reasonable. 
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D^fenJaiits*  Chicago,  Roek  Island  &  Pac'iiin  Railway;  ChicAgo, 
Burliitgtoii  &  Qamey  Railway  ;  Cliituigo,  Milwaukee  &  St  Paul 
Railway ;  Chicago  &  Northwestern  Railway,  and  Chicago  Great 
Western  Railway  are  parties  to  the  tariff  so  referred  to.  It  con- 
tains nite«  on  classes  and  coumiodities  from  ''Atlantic  seaboard 
and  pomts  west  tliereof,  east  of  the  w^estem  t-ermini  of  the  trunk 
lines**  to  St  Paul,  MiinieapDlis,  etc,  and  the  term  "Atlantic 
seaboard''  is  used  herein  in  tliat  sense, 

l>efendants  admit  the  correctness  of  the  rates  stated  in  the 
conijdaint,  and  the  divisions  thereof  Irtetween  the  several  carriers, 
and  the  distances  via  the  various  routes,  but  they  deny  that  such 
rates  are  unjust  and  unreasonable,  or  unjustly  dlscrirainatory  in 
eoniparison  with  tlie  rates  to  the  Twin  Cities.  Of  the  five  origi- 
nal defeudants,  the  Ruck  Lsland,  the  Northwestern,  and  the 
(ireat  Western/ allege  jastification  for  the  lower  rates  to  the 
Twin  Cities  on  the  ground  of  eouipetitiou  by  water  as  well  as 
of  competition  via  the  Canadian  Pacilic  and  the  Miiuieapolis, 
St.  Paul  *fe  Sanlt  Ste.  Marie  Railway,  hereinafter  referred  to  as 
the  Sim  Line, 

Of  the  numerous  complainants  only  representatives  of  the  dry 
goods  uit^restis  appeared  to  give  evidence  at  the  hearings,  with 
the  exception  of  one  wliolcsule  grocer,  introduced  b}'  the  inter- 
venor,  Sioux  City  Commercial  Chdj*  The  jobbers  of  Sioux  City 
sell  gooils  in  northwestern  lovva,  southwesteni  Mhinesota,  South 
Dakota,  northern  Nebraska,  and  a  part  of  W^yoming.  They  come 
into  competition  with  jobUn's  at  Cliicago,  Omahii,  the  Twin  Cities 
and  other  intermediate  joJibing  points,  their  strougest  competition 
Imng  with  Onialia  on  the  snnth  and  the  Twin  Cities  on  the  north* 

Witli  llie  exception  of  North  Dakota,  western  and  northwest-em 
Minnesota,  and  Caiuula  it  may  be  said  in  general  that  the  thy 
guotls  concerns  in  the  Missouri  River  Cities  compete  in  a!l  the 
territory  from  the  Missouri  river  to  the  Pacific  Ocean  and  from 
the  Canadian  b<inndary  to  the  Gulf,  and  in  much  of  this  ten-itory 
they  meet  competition  more  or  less  keen  from  jobbers  at  Chicago, 
St  Louis,  the  Twhi  Cities,  Denver,  San  Francisco,  and  various 
smaller  JL>bbing  points.  In  ^I  on  tana,  Wasliington,  and  common - 
points  territory  the  Missouri  River  Cities  jobbers  meet  strong 
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competition  fi-om  jobl^ers  in  the  Twin  C'itit^s  New  York,  Chieago, 
St-  LouiB,  and  San  Francisco;  New  York  and  the  Twin  Citicn 
having-  an  aflvanttige  in  that  tt^rritory  of  tlif  difi'eronre  between 
the  rates  from  New  York  to  tlie  Missouri  River  Cities  anti  from 
New  York  to  the  Twin  Cities.  In  the  West  and  Southwest  the 
strongest  competitoi-M  of  the  iIis.souri  Kiver  Critics  are  New  York, 
Chicago*  and  St,  LouiH.  In  Iowa,  .southeastern  Dakota,  and  south- 
'westem  Minnesota  the  rates  equalize  at  greater  distances  from 
the  Twnn  Cities  than  frcjui  the  Missouri  River  Cities. 

While  tlie  Missouri  River  Cities  jobbers  are  at  a  tUsadvantage  • 
as  compared  with  the  Twin  Cities  jobbera  in  ^linnesota,  Noilli 
Dakota*  northeastern  South  Daktita,  anr!  Canatlian  ten-itory,  the 
Twin  C'ities  ]oblx*rs  are  at  a  like  and  apparenily  equal  disadvan- 
tage in  the  territory  innnediately  west  and  southwest  of  the 
Missouri  River  Cities  and  in  the  Blaek  Hills  tlistriet  of  South 
Dakota,  There  are  points  west  of  the  Missouri  river  whi<'li  t-an 
be  reaehed  l)y  tlie  jobber  at  St.  Louis  or  at  New  York,  under  a 
comijination  rate  based  on  St*  Louis,  cheaper  than  they  can  be 
reaehed  by  tlie  Missouri  river  Cities  jobbers  under  a  combhnition 
rate  biused  on  the  Missouri  river,  but  the  evitlence  seemed  tr> 
show  that  in  general  this  was  where  the  application  of  a  through 
mte  at  an  intrrnieiliatr  jHiint  on  the  suTiie  line  ha^l  that  effeet. 

The  record  slunvs  that  S  wladesale  <by  goods  houses  at  Kansas 
City,  4  at  St.  -Joseph,  and  2  at  Duialia  tin  aji  aggregate  annual 
hiisiness  of  about  !*40,000,000.  They  estimate  that  their  inbound 
freight  eharg(-'s  ainourrt  to  alumt  3|  per  cent  of  the  ti»tal  sides  ;  that 
their  total  expenses  amount  to  13  per  cent  of  the  total  sales  and 
that  on  an  annual  Inisiness  of  .'fo, 000, 000  the  Twin  Cities  jobliers 
would  have  an  advantage  of  ajjproximately  !?40,000  over  the 
jobliers  at  tlie  Missouri  River  Cities  by  reason  of  the  difference 
in  freight  rates.  This  estimate  presumably  assumes  that  the  tijtal 
of  the  year's  sales  is  made  in  territ<>iy  strictly  competitive  l>etween 
the  Missouri  River  Cities  and  the  Twin  Cities^  and  that  it  all 
moves  under  the  first-i?lass  mte, 

C«miplainants  insist  that  tlie  system  of  basing  rates  to  the 
Missouri  River  Cities  and  points  l>eyond  the  Mississippi  river 
crossings  is  tnipmpen    Their  expert  testified  that  the  1\I ississippi 
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river  l>asis  slioulcl  be  abolinlied,  bat  he  did  not  think  the  MisHOuri 
river  btusis  should  be  alM>Hshed  because,  hi  Ids  opinion,  ihecountrj' 
west  of  the  Mis.sniiri  rivt*r  had  not  devch>ix*d  sufficiently  n»  yet 
to  wammt  that  cliange. 

As  has  heen  noted,  the  MiKsouri  River  Cities  bare  a  certain 
ierritfvry  naturally  tributary  to  tlieni  in  which  the  Twin  Cities  are 
aiipareutly  unable  to  (nmipete  with  tlieiu,  but  in  eertaiji  other 
territ^jry  naturally  tributary  to  the  Twin  Cities,  the  Twin  Cities 
jobbers  have  an  advantage  over  the  Missouri  lliver  Cities  jf»bl>ers^ 
aufl  this  nuist  ue(!essanly  he  scj  as  to  all  distributing  eonU*i's  if 
the  co8t  of  the  service  and  the  distance  which  goods  are  trans- 
ported are  to  1x^  given  any  consideration  in  iletenuining  transpor- 
tati<>n  rat^^s.  It  is  not  possiljle  to  place  all  ct>nunereial  eent^^rs  on 
an  equality  in  the  cost  of  tmnsportation  except  by  basing  trans- 
portation  eliarges  ui>on  the  sanu^  principle  that  underlies  the 
Government's  charges  h)r  the  tnnisraission  of  mail  matter. 

It  is  therefore  projier  ft»r  us  to  here  look  into  the  question  of 
not  only  what  the  rates  nrv  liut  upon  what  jainciples  they  are 
constructed,  by  what  conditions  they  are  contindled,  and  what 
would  be  the  effect  of  important  changes  therein.  Chicago  is 
912  miles  and  St*  Lraiis  is  I0ti8  miles  from  New  York,  Kansas 
City  is  280  miles  northwest  i>f  St.  Louis,  St*  Joseph  Is  about 
65  miles  northwest  of  Kansas  City,  and  Omaha  is  approximately 
200  miles  northwest  of  Kansas  City.  The  sliortdine  mileages  from 
New  York  to  the  Miss^iuri  River  Cities  are  via  St.  Louis  to  Kan- 
sas City,  1342  miles;  to  St.  Joseph,  .1390  miles;  to  Omaha, 
1477  miles,  and  ina  Chicago  to  Kansas  City,  1370  miles;  to 
St.  Josej)h,  13>52  miles,  and  to  Omaha,  1405  miles.  The  short-line 
mileage  from  Chicago  to  Kansas  City  is  458  miles,  to  St.  Joseph 
470  miles,  and  to  Omaha  402  miles,  The  short-hnc  mileage  from 
Chicago  to  Minneapolis  is  420  miles  and  to  St.  Paul  409  miles, 
4  The  averfige  distances,  however,  Ijctween  Chicago  and  the  Mis- 
souri River  Cities  and  l>etween  Chicago  and  the  Twin  Cities  are 
approximately  the,  same. 

For  a  long  time  tlie  rates  from  New  York  to  points  east  of 
Chicago  and  to  points  between  Chicago  and  the  Mississippi  river 
have  been  established  on  a  peix-.entage  basis*  the  New  York -Chicago 
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rate  being  taken  as  100  per  cent.    The  rates  from  New  York  to  V 
points  east  of  Chicago  are  fixed  at  certain  percentages  below  the 
New  York-Chicago  rates  and  from  New  York  to  points  beyond 
Chicago  up  to  the  Mississippi  river  crossings  at  certain  percent- 
ages above  the  New  York-Chicago  rates. 

Rates  from  New  York  to  the  Mississippi  river  crossings  were 
fixed  by  the  estabKshment  of  the  New  York-East  St.  Louis  rate 
at  116  per  cent  of  the  New  York-Chicago  rate,  and  it  will  be  seen 
that  the  mileage  from  New  York  to  East  St.  Louis  is  substantially 
116  per  cent  of  the  mileage  from  New  York  to  Chicago.  On 
January  1,  1908,  the  bridge  tolls  between  East  St.  Louis  and 
St.  Louis  were  taken  into  the  tln-ough  rates  and  St.  Louis,  Mo., 
and  East  St  Louis,  111.,  were  placed  upon  the  basis  of  117  per  cent 
of  the  New  York-Chicago  rates,  which  resulted  in  increasnig  the 
class  rates  1  cent  in  each  of  the  first  three  classes.  The  rates 
and  divisions  quoted  herein,  however,  are  those  in  effect  at  the 
time  of  the  hearing  of  this  case. 

East  St  Louis  being  a  Mississippi  river  crossing,  and  the  rates 
having  been  established  at  116  per  cent  of  the  New  York-Chicago 
rates,  the  rates  from  New  York  to  all  of  the  other  Mississippi  ' 
river  crossings  to  and  including  East  Dubuque,  111.,  were  fixed 
the  same  as  to  East  St  Louis  on  traffic  moving  through  them 
and  to  points  beyond.  This  resulted  in  establishing  class  rates 
from  New  York  to  the  several  Mississippi  river  crossings,  in 
cents  per  100  pounds,  as  follows : 
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The  local  class  rates  under  Western  Classification  applying 
from  the  several  Mississippi  river  crossings  on  traffic  moving 
through  them  from  New  York  and  destined  to  the  Missouri  River 
Cities  were,  in  cents  per  100  pounds : 
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It  will,  tlim»f(m\  Ik*  wen  that  the  through  class  rates  from 
Ni»\v  York  to  tlu»  Missouri  River  Cities  made  by  combination  of 
tlu'  I'lass  nUos  to  tho  Mississippi  river  crossings  applicable  on 
husiiu^ss  1h\voiuI  anil  the  I'lass  rates  from  the  Mississippi  river 
cnvssiiij^s  to  tho  Missouri  River  Cities  resulted  in  class  rates  in 
trnts  per  100  pounds  as  follows: 


U7 


It  should  Ih*  understiHHl  that  these  rates  apply  on  traffic  moving 
riif  Chiea&;o  and  that  nnieh  of  the  traffic  moving  through  the 
\ipper  Mississippi  river  en^ssings  moves  ri<t  Chicago,  and  it  should 
Iv  iviuemlvivil  that  the  nites  west  of  the  Mississippi  river  cross- 
iupi  ait*  not  eonstniotiHl  upon  jvn'entagt»s  of  the  New  York- 
iMuia^^o  rates,  or  \ipon  any  lUher  jvnvntagt*  Ikl^is,  They  are  the 
iudejvudentlv  established  elass  rales  applying  Wtween  the  Mis- 
sissippi river  rrossini::s  and  the  Miss^ouri  river  erossings  and  are 
made  \\iilu»iu  n^lerxnuv  lo  any  meilunls  emplovetl  in  tixing  the 
rates  tt^nu  the  Atlautie  seaU\inl  to  the  Mississippi  river  crossings. 

The  U\al  class  rates  fnnu  Chieac^^  ti>  the  several  Mississippi 
ri\  or  V  rvvisiuc^  aiv  on  scales  wliieh  rangi^  frvnn  So.o  to  43.3  cents 
t::N:  .  laxs.  a:ul  it  will  tlien^lorx.*  K*  s^vn  that  tlu*  prv^{H>rtional  rate 
:v\':v.  New  \  v^rk  tv^  tlie  Mississippi  ri\  er  v  rvxssinirs  applicable  on 
■,v.:>-.vv<  c ".'';:  \xes:  ot  the  Mississippi  is  cvnisiderably  less  than 
•.■\^  !  V. .'  V  V  v/.l»:v.a:;ot\  of  c'ass  rates  v^ti  l"l*.\ao'.  The  prv>p<.>nionals 
::■.  v.  N .  w  \  o:k  tv^  i:.e  Mississippi  river  vr\.*c>sir.c>  iljvugh  Chicago 
a:v  sV.v    L\l  AS  :\''.*o\\s: 
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In  addition  to  the  above  division  of  the  proportional  rate  up 
to  the  Mississippi  river  crossings  the  lines  west  of  Chicago  on 
business  destined  to  the  Missouri  River  Cities  get  their  full  class 
rate  local  giving  them  as  earnings  on  this  traffic  for  their  service 
between  Chicago  and  the  Missouri  River  Cities  the  following,  in 
cents  per  100  pounds: 
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44.6 
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The  thi'ough  class  rates  from  New  York  to  the  Twin  Cities  in 
cents  per  100  pounds  are  divided  as  follows : 
To  the  lines  east  of  Chicago : 


1 

s 

3 

4 

5 

76 

66 

60 

36 

30 

To  the  lines  west  of  Chicago : 
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^  And  it  is  thus  seen  that  in  this  division  the  lines  east  of  Chicago 
get  their  full  New  York-Chicago  rates.  The  division  going  to 
the  lines  west  of  Chicago  constitute  a  line  of  proportional  rates 
applicable  only  upon  through  business,  the  local  class  rates  be- 
tween Chicago  and  the  Twin  Cities  being  established  on  a  scale 
of  60  cents  first  class. 

Complainants  allege  that  the  operating  and  transportation  con- 
ditions between  Chicago  and  the  Missouri  River  Cities  and  be- 
tween Chicago  and  the  Twin  Cities  are  not  substantially  different 
and  in  no  sense  justify  the  existing  differences  in  rates. 

As  has  been  seen,  the  defendants  allege  the  controlling  influ- 
ence of  competition  by  water  and  via  the  Soo  Line  in  the  fixing 
of  the  Chicago-Twin  Cities  proportionals.    Complainant  argues 
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rhar  -his-  tiimii  *  :ii'r  ^•ii^-i^'A  jt  juj  meriL.  ind  in  support  of 
"Hiir  inrnnt-sr  iiir*  :nt^  iaL-r  dmc  zhesti  Chuago-Twin  Cities  rates 
ii^.-i.  >— a  nirvde^L  LTmur  tiie  ienfecoii  •rf  lake  navigation  and 
:!*rL:ii— L  IT  1  ime  "vuea  aiiT^ncii^n  wt»  eloeed.  There  is  mach 
•indii""  ji  -iie  >-*cnnjn7  Jtf  1*^  lae  -Mftiet  ot  the  eompetiticxi  of  the 
S  t.  l^t*  iQit  iir  7 '  T-ii^a  -iiic  became  a  factor  in  the  situation. 
'.'■jmri;Ain;in:>  t^-hi"  t*  z^ac  rz^^abie  ro  I»x*ate  the  facts,  but  a 
.*ar«Tril  -ni:iir^  nz-  the  r»t't?rL*  oc  che  Comnua&ion  show  that  in 
'5*?mir  7»r^ •?*•'>  ••  mciiLLmuirs"  TricaesBe*  were  mistaken  on  this  point 
Tie  :>!:•  ri^  r  tie  C':mmi2?i»}n  dAscIi»e  that  in  1886  there 
T-^rv  riass  riD;>  "}e!nr«ea  ChicaiTJ  and  the  Twin  Cities,  in  cents 
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The?e  rice?  Trerv  iz  effect  at  the  time  the  Chicago,  Burlington 
i  y  rthem  R^-inj  now  Chicj^x  Buriii^on  i  Quincy  RaU- 
way,  Vjirz^ir.  ::>  crrAcioc^  in  that  vear.  From  that  time  to  June  4, 
IS'?'*,  thtsf  rj.:cs  were  sometimes  higher  and  sometimes  lower 
lLj^  i?>  ve  .r:  :CciL  A  >h«.irt  time  prior  to  the  date  last  mentioned, 
:h*r  y -nL'ivestirni  A>j>«xiation,  made  up  of  all  the  lines  between 
L  hi'  az"  iir**I  the  Twin  Cities,  excepting  the  Chicago,  Burlington 
*Sl  X'^hem.  iii'Tea^^  these  rates  to  the  basis  of  60  cents  first 
clas6.  The  Chici^o,  Burlington  &  Northern  assented  to  the  60- 
cent  r<'ale.  but  claiming  an  alleged  violation  of  the  agreement 
it  said: 

Finding  that  rnanv  of  our  patrons  would  be  discriminated  against  by 
the  ^J<>-cent  scale,  and  owing  to  the  extremely  low  rates  from  the  seaboard 
prevailing  by  Lake  Superior  lines,  we  have  decided  the  scale, 

which  was: 
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At  tlie  same  time  the  same  carrier  eKtiiblislied  all-rail  propor- 
tional class  mtes,  applicable  only  upon  traftic  originatijig  at  or 
east  of  the  western  tei-mini  of  the  Trunk  Lines,  a^  follows: 
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In  re  a  St  P.  cf  a:  a  %.  2 1.  c\  r.  Rep.,  231. 

The  Minneapolis,  St  Paul  anti  Sault  Ste.  Marie  Railway 
Company  completed  its  line  from  Sault  Ste.  Maiie  to  Minneapolis 
in  Januarj%  1888. 

In  July,  1889,  all  of  tlie  roads  between  Chicago  and  the  Twin 
Cities  established  the  OO-eerit  seale  between  Chicago  and  the  Twin 
Cities  on  traffic  from  the  Atlantic  sealnjard ;  on  September  25  it 
was  again  reduced  to  the  4U-cent  scale  and  remained  there  nntd 
November,  when  the  60«cent  scale  was  again  restored.     This 
remained  in  effect  until  in  Febnian%  1890,  wlicn  the  40-cent 
scale  was  again  adopted.     It  was  raised  to  a  50-cent  s<:'ale  in 
August  and  to  tlie  60-eent  scale  in  November  of  the  same  year. 
'This  continued  hi  force  until  January,  1897,  when  the  Soo  IJne, 
ust  the  vigorous  protests  of  the  other  lines,  issued  a  tariff 
phieh  became  effective  in  Fcljryary,  1897,  and  which  estaljlishcd 
proportional  class  rates  from  Sault  Ste.  Miirieto  the  T^vin  Cities 
on  all  trailie  originating  scmtli  of  Ogdenshurg  and  east  of  New- 
port* Vt.,  when  routed  vid  the  Soo  Line,  luid  on  traHic  originating 
at  or  east  of  Pittsbui*g  when  routed  via  Mackinaw  City  destined 
to  Muuieapolis  and  St.  Paul  in  cents  per  100  pounds  as  follows: 


^       1 

3 

3 

4 

5 

40     1 

35 

20 

18 

16 

Tliis  line  of  differentials  in  connection  with  the  Canadian 
Pacific  rates  to  Sault  Ste.  Marie  materially  rechiced  the  through 
class  rates,  and  all  of  the  lines  Ijctwccn  Chicago  and  the  Twin 
Cities  followed  this  reduction  in  May  of  1897,  In  June,  1899, 
the  Chicago-Twin  Cities  lines  advanced  these  proportionals  to  a 
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50-cent  scale  and  at  a  time  when  lake  navigation  was  open.  This 
scale  remained  in  effect  until  January,  1901,  when  it  was  again 
reduced  to  the  40-cent  scale  at  a  time  when  navigation  was 
closed.^ It  is  thus  seen  that  these  carriers  have  made  numerous, 
persistent,  and  vigorous  efforts  to  maintain  proportional  rates 
between  Chicago  and  the  Twin  Cities  higher  than  the  40-cent 
scale,  and  that  they  have  been  unable  to  do  so. 

The  Canadian  Pacific  Despatch  tariff  referred  to  by  defendants 
as  showing  maintenance  of  a  40-cent  scale  by  the  Soo  Line,  at  the 
same  time  it  was  party  to  the  tariffs  fixing  the  50-cent  scale,  taken 
in  connection  with  Boston  &  Maine  Railroad's  joint  west-bound 
tariff,  show  that  class  rates  from  Boston  and  points  taking  same 
rate  to  the  Twin  Cities  were  established  via  the  Canadian  Pacific 
Railway  and  the  Soo  Line,  in  cents  per  100  pounds,  as  follows: 


1 

2 

3 

4 

5 

105 

91 

70 

49 

42 

The  Chicago-Twin  Cities  lines  were  named  as  parties  to  these 
tariffs  as  well  as  the  Soo  Line,  but  it  should  be  understood  that 
these  rates  applied  via  a  differential  line  upon  which  the  same 
rates  are  now  in  effect. 

With  further  reference  to  the  influence  of  the  water  transpor- 
tation upon  the  Chicago-Twin  Cities  proportionals,  it  is  found 
that  the  class  rates  from  New  York  to  Buffalo,  in  cents  per 
100  pounds,  are : 


1 

2 

3 

4 

5 

39 

33 

28 

19 

16 

And  that  the  class  rates  from  Duluth  to  the  Twin  Cities,  in  cents 
per  100  pounds,  are: 

1 

2 

3 

4 

5 

35 

30 

23 

17 

10 
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The  thmugli  first-class  nite  New  Ynrk  to  tht*  T^ 
.15-     The  sum 


i'liiv 


S    IS 


the  rail  rates  New  York  to  Buffalo  iind 


T)iiluth  to  the  Twill  Cities  on   first  ela.ss  is   74  i'eiits,   ]t*Liv 


iiig 


41  cents  that  coqIcI  be  applied  to  the  cost  of  trdiisportatiou  by 
water  bt^tweeii  Buffalo  and  Dalutli.  It  seems  safe  to  say  tliat  if 
the  all-rail  througli  rates  were  materially  iurreased  with  any  assur- 
ance that  the  increase  would  lie  maintained  for  a  long  peiiod,  • 
there  would  be  everj^  inducement  for  the  intei'ested  jobljei's  to 
arrange  for  hidepeudcnt  water  transportation  from  Hutfalo  to 
DuUitli  and  avail  themselves  of  the  eombinution  that  could  1h3 
io  construeted.  The  lake-aml-rail  rate  on  first  fjixss  New  York 
to  Duluth  is  68  ceirts  |m*i'  100  pfiunds,  wliieh  added  to  the  first- 
class  rate  Dulutli  to  the  Twin  Cities  of  35  cents  makes  a  com- 
bination rat^e  of  ^$1,0 3  as  compared  with  the  all-mil  rate  rin 
Chic^o  of  ${l.lo.  There  are  now  in  effect  lakc-and-rail  rates 
from  New  York  to  tlie  Twin  Cities  on  a  scale  of  H8  cents  per 
100  pounds  on  first  class  via  Duluth.  > 

vThe  control  liner  in  fluence  of  the  water  and  Canadian  competition  \ 
over  the  rates  frcnn  tlie  seaboard  to  the  Twin  Cities  Ls  aj>parcnt, 
and  it  is  also  apparent  that  tlte  defendant  carriers  west  of  Chicago 
must  meet  the  force  of  that  competition  or  refrain  from  participa- 
tion in  that  laisiness.  Their  local  class  rates  from  Chicago  to  the 
Twin  Cities  are  on  the  basis  of  00  ci-nts  first  class,  as  compared 
with  a  55-cent  scale  na  lake  and  rail  fmni  Chicago  to  the  Tw^in 
Cities  vut  Gladstone  and  tlie  Sthi  lAne,  and  a  50-cent  scale  from 
Chicago  to  the  Twin  Cities  via  Duluth. 

The  joint  through  class  rates  from  New  York  to  the  Twin 
Cities  apply  up  to  the  Jlissouri  river  crossings  on  traffic  from 
the  Atlantic  scabnard  destined  through  them  tu  Montana  com- 
mon points  and  to  Spokane,  Wash.,  and  connuon  points,  as 
well  as  upon  tralhc*  tlmuigli  the  Twin  Cities  to  the  same  desti- 
nations. The  locals  frtau  the  Jlissouri  river  crossings  and  from 
tlie  Twin  Cities  are  atlded  thereto  to  make  up  the  combina- 
tion through  rates.  Tlie  loeal  class  rates  from  the  Twin  Cities 
to  Montana  common  point^i,  and  to  Spokane,  Wasli.,  and  com- 
mon ptrints,  are  the  same  as  from  the  Missouri  river  cross- 
ings  t(j  tlii^   same  dtistinations.    This  adjustment  is  forced  by 
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competition.  If  the  lines  via  the  Missouri  river  crossings  did 
not  make  the  same  rates  to  Montana  and  Wasliington  points 
that  are  available  via  the  Twin  Cities  they  could  get  none  of 
that  business. 

The  class  rates  from  Chicago  to  Oklahoma  City  moving  via 
Kansas  City  are  on  a  scale  of  $1.50  per  100  pounds  first  class, 
of  which  the  carriers  between  Chicago  and  Kansas  City  receive 
as  their  division  48  cents. 

The  class  rates  from  Chicago  to  Texas  common  points  applying 
via  Kansas  C'ity  are  on  a  scale  of  f  1.57  per  100  pounds  first  class, 
of  which  the  earners  between  (Chicago  and  Kansas  City  receive 
47.1  cents.  The  class  rates  from  Chicago  through  Kansas  City 
to  El  Paso,  Tex.,  are  on  the  scale  of  #1.69  per  100  pounds,  first 
class,  of  which  the  carriers  between  Chicago  and  Kansas  City 
receive  as  their  division  47.1  cents.  The  distance  from  New  York 
to  the  Missouri  River  Cities  is  substantially  the  same  as  from 
Chicago  to  El  Paso. 

On  transcontinental  traffic  from  the  Atlantic  seaboard  to  the 
Pacific  coast  terminals,  carriers  west  of  Chicago  receive  as  their 
division  of  the  class  rates  for  the  haul  l^etween  Chicago  and  the 
Missouri  river  crossings  on  the  first  five  classes,  in  cents  per 
100  pounds,  the  following : 


1 

3 

3 

4 

5 

33 

28.50 

24.75 

22.50 

19.60 

From  these  divisions  of  through  rates  accepted  by  the  carriers 
between  Chicago  and  the  Missouri  river  crossings  and  from  the 
admission  of  the  Chicago,  Burlington  and  Quincy  Railway  Com- 
pany in  its  answer  that  they  give  said  carriers  some  profit,^om- 
plainants  argue  that  the  rates  charged  from  the  Mississippi  river 
crossings  to  the  Missouri  river  crossings  are  unreasonably  and 
unjustly  high. 

y  Defendants  answer  this  by  asserting  that  a  low  division  of  the 
throngli  rate  for  a  long  haul  is  not  fairly  comparable  with  the 
local  rate  between  the  same  points ;  that  the  through  rates  are 
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not  made  or  controlUnl  Ijy  them  ;  tlmt  tliey  are  frequently  maile 
in  competition  witli  water  transportation  to  the  PaeiJie  eoa«t 
terminals  or  to  the  Gulf  ports,  and  that  wliJIe  none  of  them  ean 
be  said  to  reprenent  less?  than  tlie  actual  cost  of  the  sei^viee  they 
ean  not  be  considered  in  and  of  themselves  a^  renumei-ative  and 
can  not  be  faiiiy  taken  as  a  measure  of  their  rates.  Manifestly, 
a  carrier  may  not  properly  or  lawfully  engage  in  trans|><jrtation 
at  a  rate  less  than  the  cost  of  the  serv^iee.  So  to  do  wonld  plat^e 
an  improper  and  uidawful  burden  upon  otlier  tmftic^jnt  if  a  car- 
rier elects  to  attcept  a  low  division  of  a  tlirough  rate  for  a  long 
haul  rather  than  to  stay  out  of  that  biisines^s  it  can  not  be  lield 
to  have  thereby  conmiitted  itscK  t4>  that  division  as  a  measure  of 
the  reast>nablenes8  of  its  other  rates  for  transportation  between 
the  same  points  on  Imsbiess  from  or  to  different  de»tiiiations  or 
of  a  diB'erent  character. 

Complainants  ai^ue  that  the  cost  of  transportation  on  eastern 
and  western  roads  is  about  tlie  same ;  that  the  average  rate  per 
ton  per  mile  received  by  the  western  roads  is  greater  than  that 
received  by  the  eastern  roads,  and  that  t!ie  conditions  of  trans- 
portation are  so  sulKstantially  similar  that  it  would  Iw  entirely 
fair  to  pnjject  Ui  the  Missouri  river  the  same  rate  per  ton  per 
mile  that  represents  the  rates  from  the  Atlantic  seaboard  to  the 
Mississippi  river.  There  are,  however,  differences  in  the  physical 
eonditiinis*  The  density  of  ptjpulatinn  imd  of  traffic  is  mat-erially 
less  west  of  tlie  Mississippi  river»  and  the  cost  of  operation  is 
greater,  due  among  other  things  to  lugher  wages  and  higher  cost 
of  fuel  and  i*tlier  uccessar}^  supplies.  ""It  seems  clear  that  the  lines 
west  of  the  Missis8ipt>i  river  are  entitled  to  a  somewhat  higher 
charge  than  would  be  received  f</r  the  same  service  on  the  lines 
east  of  the  Mississippi  river  and  it  seems  that  the  only  question  ^ 
to  be  determinctl  here  is  whether  or  not  the  class  rates  of  the 
defciitlant  carriers  In^tween  the  Mississii»pi  river  and  the  Missouri 
River  Cities  on  business  from  the  sealx>ard  and  destined  to  tlie 
Missouri  liiver  Cities  are  too  high.  It  seems  patent  that  any 
change  in  tlie  nites  east  of  the  Mississippi  river,  even  if  warranted, 
wiinhl  fail  to  accomplish  what  the  complainants  ilesire,  liecause 
whatever  of  iwl vantage  accrued  therefrom  to  the  Missouri  Itivi'r 
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Cities  would  accrue  to  a  like  degree  or  extent  to  their  principal 
competitive  commercial  centers,  to  wit,  New  York,  Chicago, 
St.  Louis,  and  the  Twin  Cities. 

The  average  short-line  distance  between  the  nearest  Mississippi 
river  crossings  and  the  individual  Missouri  River  Cities  is  about 
275  miles.  The  average  distance  between  the  Mississippi  river 
crossings,  via  which  the  rates  apply,  and  the  Missouri  River  Cities 
is  325  miles.  As  has  been  before  stated,  the  local  class  rates  be- 
tween the  Mississippi  and  the  Missouri  river  crossings  are,  in 
cents  per  100  pounds: 


( 

1 

2 

3 

4 

5 

60 

45 

35 

27 

22 

lAnd  these  are  the  rates  that  are  added  to  the  rates  up 
to  the  Mississippi  river  crossings  to  make  up  the  through 
rates  from  the  Atlantic  seaboard  to  the  Missouri  River  Cities. 
Are  these  rates  as  so  used,  and  the  through  rates  resulting 
therefrom,  unwarrantedly  high  or  unduly  discriminatory  or 
unjustly  prejudicial  ?  Can  they  be  changed  without  doing 
injustice  elsewhere? 
v/^  As  h^  been  seen,  the  first-class  rate  from  the  Atlantic  sea- 
board to  Chicago  is  75  cents,  and  to  the  Mississippi  river  cross- 
ings is  87  cents.  From  Chicago  to  the  Missouri  river  crossings 
the  first-class  rate  is  80  cents,  a^nd  from  the  Mississippi  river 
to  the  Missouri  river  is  60  cents.  \  The  through  first-class  rate 
from  the  seaboard  to  the  Missouri  river  is,  therefore,  $1.47;  the 
combination  on  Chicago  is  'f  1.55  and  on  St.  Louis  is  $1.47.  The 
St.  Louis  jobbers  can,  so  far  as  freight  charges  are  concerned, 
purchase  in  the  East  and  sell  at  all  points  east  of  the  Missouri 
River  Cities  cheaper  than  can  the  jobbers  in  the  Missouri  River 
Cities,  while  at  the  same  time  the  St.  Louis  dealers  can  sell  in 
the  Missouri  River  Cities  themselves  and  at  some  points  beyond 
the^^i  just  as  cheaply  as  can  the  dealers  located  in  the  Missouri 
River  Cities.     The  Chicago  dealer  seems  to  have  a  handicap 
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of  8  cents  on  the  first-eUiss  rate  as  compared  with  St.  Louis, 
Tiik  no  doubt  is  due  to  t!*e  fact  that  direet  lint\s  from  the 
seaboard  to  St.  Louis,  belonging  to  one  system,  make  the  rate 
to  St.  Louis. 

The  class  rates  from  the  Atlantic  seaboard  to  Sioux  City  when 
raaile  upon  the  Mississippi  river  combination  tlirough  any  cross- 
ing East  Burlington  to  East  Dubuque,  inclusive,  mv  the  same 
as  to  Omaha,  Tlie  eoiubhuition  on  Chicago  is  the  same  to  Sioux 
City  as  to  the  Missouri  River  Cities.  The  combination  on  Mis- 
sissipiii  river  crossings  south  of  East  Burlington  is  higher  to 
Sioux  City. 

If  the  local  class  rates  of  defendants  between  the  Mississippi 
and  Missouri  rivers  were  reduced,  it  would  give  the  same  degree 
of  ail  vantage  to  all  tJie  protlucing  and  distributing  centei^  on 
and  east  of  the  Missouri  river,  and  their  relative  atl vantages  or 
disadvantages  would  not  be  changed,  while  a  very  serious  inroad 
upun  the  revenues  of  the  carriei-s  would  inevitably  result^  and  at 
a  time  of  industrial  depression  when  it  could  not  well  be  borne. 
Such  a  change  would  necessitate  corresponduig  changes  in  the 
rates  to  and  from  intermediate  points  and  would  probably  be 
reflected  in  changes  in  commodity  rates  as  \velL  The  local  class 
rates  l>etween  the  rivers  are  high,  but  this  is  not  the  tune  to 
precipitate  such  a  violent  change  as  would  follow  an  impor- 
tant reduction  of  them.  The  hrst-chuss  rate  from  Buffalo  to 
Chicago,  aljout  540  miles,  and  from  Pittsburg  to  Chicago,  about 
465  miles,  is  45  cents.  From  Cinciimati  to  Chicago,  30t>  miles, 
it  is  40  cents* 

I  Complainants  urge  that  tlefendant  carriers  west  of  Chicago 
and  the  Mississippi  river  crossings  have,  from  theii'  operations, 
accumulated  eaurmous  surpluses  anil  that  therefore  they  can  not 
fairly  present  the  [ilea  of  tiuancial  difficulty,  i  Especial  attention 
is  called  U^  tlie  reports  of  the  defendant,  Chicago,  Burlington 
&  tjuuicy  Railway  Company,  which  sliuw  a  surplus  of  nearly 
§42,000,000,  The  carrying  of  tliis  item  in  reports  is  certainly 
misleailing  to  tln^se  who  are  not  otherwise  acquainted  with^the 
true  facts.    This  surplus  is  in  no  sense  available  cash  or  free 
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surplus.  The  record  in  this  case  shows  that  it  simply  represents 
the  amount  of  earnings  that  have  been  expended  in  past  years 
for  betterments  and  improvements  in  the  road,  and  additions 
to  its  equipment. 

An  abundant  share  of  the  prosperity  and  development  of 
the  trans-Mississippi  and  trans-Missouri  territories  has  come  to 
the  Missouri  River  Cities,  from  which  this  complaint  comes, 
but  the  fact  that  they  have  prospered  in  the  past  as  a  result 
of  rapid  expansion  and  development  of  new  territory  may  not 
be  taken  as  conclusive  evidence  of  the  correctness  or  justness  at 
this  time  of  the  rate  adjustment  that  has  prevailed  in  the  past 
We  are  not  impressed  with  the  view  that  the  system  of  miJcing 
rates  on  certain  basing  lines  should  be  abolished.  No  system 
of  rate  making  has  been  suggested  as  a  substitute  for  it,  ex- 
cept one  based  upon  the  postage-stamp  theory,  or  one  based 
strictly  upon  mileage.  Either  of  these  would  create  revolution 
in  transportation  affairs  and  chaos  in  commercial  affairs  that 
have  been  builded  upon  the  system  of  rate  making  now  in 
effect.  It  must  not,  however,  be  assumed  that  a  basing  line 
for  rates  may  be  established  and  be  made  an  impassable  barrier 
for  through  rates,  or  that  cities  or  markets  located  at  or  upon 
such  basmg  line  have  any  inviolable  possession  of,  or  hold 
upon,  the  right  to  distribute  traffic  in  or  from  the  territory 
lying  beyond.  Development  of  natural  resources,  increase  in 
population,  growth  of  manufacturing  or  producing  facilities, 
and  increased  traffic  on  railroads  create  changed  conditions 
which  may  warrant  changes  in  rates  and  in  rate  adjustments 
in  order  to  afford  just  and  reasonable  opportunity  for  inter- 
change of  traffic  between  points  of  production  and  points  of 
large  consumption. 

We  can  not  agree  with  the  argument  that  the  rates  from 
the  Atlantic  seaboaid  or  from  Chicago  to  the  Missouri  River 
Cities  should  be  the  same  as  or  lower  than  rates  from  same 
points  to  the  Twin  Cities.  As  has  been  seen,  the  rates  to  the 
Twin  Cities  can  not  escape  the  influence  of  the  water  and 
Canadian  competition. 
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As  lias  been  stated,  the  through  rates  from  Atlantic  seaboard 
territory  to  the  Missouri  UiverC'ities  are  imide  by  adding  together 
the  rates  from  points  of  origin  to  the  Mississippi  river  crossings, 
using  propoitional  rates  when  sueli  are  available,  iuid  the  local 
class  rates  from  llie  Mississippi  river  crossings  to  the  Missouri 
River  Cities.  The  throiigli  rates  so  established  are,  in  our 
opinion,  unreason al>ly  high.  This  is  so  litxause  those  jiortions  of 
the  through  rates  whith  apply  between  the  Mississippi  river 
crossings  and  the  Missouri  liiver  Cities  are  too  high.  Tliese  are 
def  en  dan  ts'  ^^  sejjarate  ly  estahl  i  s  h  ed  rates  ' '  w  h  i  c  1 1  a  re  "  app  ]  ied 
to  the  through  transportation,'"'  and,  therefore,  tlie  through  rates 
shoukl  be  adjusted  by  reduction  of  those  factors  or  parts  tliereof 
which  are  fonntl  to  be  unreasonalde. 

(/  Out  of  consideration  for  king-established  custom  in  rate  con- 
struction and  publieation,  involving  different  clikssifieations,  we 
refi'ain  from  establishing  joint  through  rates,  and,  permitting  the 
rates  from  Atlantic  seaboard  territory  to  tlie  Mississippi  river 
crossings  to  i-emain  as  at  present,  we  conclude  that  the  separately 
established  rates  of  the  defendants,  Chicago,  Rock  Island  &.  Pa* 
cifie ;  Chicago,  Burlington  &  Quincy ;  Chicago,  Milwaukee  & 
St.  Paul ;  Chicago  &  Northwestern,  and  Chicago  Great  Western 
Railway  companies,  applied  between  the  Mississi|)pi  river  cross- 
ings and  the  Missouri  River  Cities  to  the  through  transportation 
of  sJiipment-s  mo\Tng  under  class  rates  and  eommg  from  the 
Atlantic  seaboard,  taking  New  York  as  representative,  should 
be  reduced  to  the  following  scale: 


V       1 

2 

3 

4 

a 

51 

38 

30 

23            ' 

19 

and  that  these  rates  should  also  be  applied  to  the  transportation 
of  through  shipments  w^hich  move  under  class  rates  and  which 
originated  at  points  of  origin  specified  on  pages  3  and  4  of  eom- 
plainants'  Exhibit  A,  same  being  the  aforesaid  Western  Trunk 
Line  Tariff  No.  78t>,  L  C.  C.  No  678,  or  at  points  taking  the 
iiame  rates. 
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These  rates  should  also  be  applied  on  traflSe  from  same  poii 
of  origin  destined  to  Sioux  City,  Iowa,  when  it  moves  throu 
any  of  the  Mississippi  river  crossings,  East  Burlington  to  Ej 
Dubuque,  inclusive. 

As  to  the  other  defendants,  the  complaint  should  be  dismiss( 
An  order  will  be  entered  in  accordance  with  these  views. 


ClestenTS,  Commimoner: 


Troy  is  situated  at  the  intersection  of  the  roads  of  the  Alabama 
Midland  and  the  Georgia  Central  eoinpanies.  Montgomery  is 
at  the  terminus  of  the  Alabama  Midland^  fifty-two  miles  north- 
vest  from  Troy,  and  shipments  to  Montgomery  over  that  road 
'from  New  York,  Baltimore  and  northeastern  cities,  and  from 
the  Atlantic  seaports,  Brunswick,  Savannah,  Charleston^  West 
Point  and  Norfolk,  and  from  Port  Royal,  S.  C,  and  Gainesville, 
Ocala  and  Tampa,  Fla,,  pass  through  Troy. 

The  Savannah,  Florida  &  Western  Railway  and  the  Ocean 
Steamship  Company,  and  the  Savannah,  Florida  &  Western 
Railway  and  Merchants  &  Miners  Transportation  Company, 
form  with  the  Alabama  Midland  Railway  two  through  lines, 
the  former  from  New  York  and  the  latter  from  Baltimore,  over 
which  traffic  is  carried  on  through  rates  and  through  bills  of 
lading  to  Troy  and  through  Troy  to  Montgomery.  The  Georgia 
Centn\l  forms  througli  lines  in  conneetion  with  the  Ocean  Steam- 
ship Company  and  Merchants  &  Miners  Transportation  Com- 

ny  to  Troy  and  Montgomeiy  from  New  York  and  Baltimore, 
The  class  rates  in  cents  per  hundred  pounds,  except  class  F, 
which  is  per  bbL,  over  the  above  lines  (sea  and  rail)  from  New 
York  and  Baltimore  to  Troy  and  Montgomery,  rei^pectively, 
as  foUowa: 

*  Decided  August  15, 1898.    Interstate  Commeire  Reports,  Vol.  VI,  pp*  3-86. 
OverruU'd  by  fli©  Supreme  Court,  mde^  p-  378,  i-nfra.    Chapter  XI 11  of  Hipley^s 
lilrondi^:   Riitej*  aiui  Regulation  deecribea  the  soutberii  baain^'-point  system 
type  uf  h>iig-ttiid-sliort-haul  problero.     At  p.  473  of  the  earn©  work  this 
tKo  is  treated  in  l\ji  legal  aapectA. 
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GUIF  OF  MEXICO. 


Ska  and  Kail 


From  New  York 

From  Baltimore 

Class 

To  Montgomery 

To  Troy 

To  Montgomery 

To  Troy 

1        .... 

114 

136 

106 

129 

2 

98 

117 

90 

111 

3 

86 

103 

88 

98 

4 

73 

89 

70 

84 

6 

60 

74 

67 

70 

6 

49 

61 

46 

68 

A 

36 

— 

33 

— 

B 

48 

— 

46 



C 

40 

— 

37 

— 

D 

89 

— 

36 

E 

58 

— 

66 

— 

H 

68 

— 

72 

— 

F  (per  bbl.) 

_j 

78 

— 

66 

— 
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There  are  also  published  "all  rail"  rates  via  the'  "Great 
Southern  Despatch"  line,  from  New  York  and  Baltimore  to 
Troy  and  Montgomery.  On  this  line  traffic  is  carried  from 
New  York  to  Harrisburg  over  the  Pennsylvania  road,  from 
Harrisburg  to  Hagerstown  over  the  Cumberland  Valley  road, 
fi-om  Hagerstown  to  Bristol  over  the  Norfolk  &  Western,  and 
from  Bristol  to  Chattanooga  over  the  East  Tennessee,  Virginia 
&  Georgia  road.  .  .  .^ 

The  class  rates  in  cents  per  hundred  pounds  (except  class  F, 
which  is  per  bbl.)  over  the  above-described  "  all  rail "  lines  to 
Troy  and  Montgomery  from  New  York  and  Baltimore,  are  as 
follows  : 

All  Rail 


From  New  York 

From  Baltimore 

p 

To  Montgomery 

To  Troy 

To  Montgomery 

To  Troy 

1  .  .  .  . 

114 

144 

106 

130 

2 

98 

123 

90 

115 

3 

86 

108 

83 

105 

4 

73 

93 

70 

90 

5 

60 

77 

57 

74 

6 

49 

63 

46 

60 

A 

36 

— 

33 

— 

B 

48 

— 

45 

— 

C 

40 

— 

37 



D 

89 

— 

36 

— 

£ 

58 



55 



H 

68 

— 

65 



F  (per  bbl.) 

78 

~ 

72 

— 

It  appears  that  shipments  of  phosphate  rock  are  made  via  the 
Alabama  Midland,  as  the  terminal  road,  to  Troy  and  through 
Troy  to  Montgomery  from  Charleston  and  Port  Royal,  South 
Carolina,  and  from  Gainesville  and  other  points  in  Florida. 
The  roads  which  connect,  and  constitute  through  lines,  with  the 


1  These  routes  are  mapped  in  the  able  and  elaborate  argument  of  Judge  (£d.) 
Baxter  before  the  Supreme  Court.  U.  S.  Sup.  Court,  October  tenn,  18PA  Nn. 
663,  pp.  89  0<  aeg.  —  Ed. 
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Alabama  Midland,  from  those  cities  to  Troy  and  Montgomery, 
are  the  following :  .  .  . 

The  rates  in  cents  per  ton  on  phosphate  rock  from  Port 
Royal,  Charleston  and  Gainesville,  to  Troy  and  Montgomery, 
respectively,  are  as  follows : 


To 

From  Port  Royal 

From  Charleston 

From  Gainksvillb 

Troy     .... 
Montgomery  .     . 

822 
800 

822 
800 

822 
800 

The  following  roads  constitute  through  routes  or  lines  in 
connection  with  Alabama  Midland  to  the  Atlantic  seaports, 
Brunswick,  Savannah,  Charleston,  West  Point  and  Norfolk; 
to  wit, 

The  rates  in  cents  per  hundred  pounds  on  cotton  from  Troy 
and  Montgomery  respectively,  to  these  ports  are : 


From 

To 
Brunswick 

To 
Savannah 

To 
Charleston 

To 
West  Point 

To 
Norfolk 

Troy  .     .     . 
Montgomery 

47 
46 

47 
46 

62 
46 

51 

51 

When  the  complaint  was  filed  the  cotton  rate  from  Mont^ 
gomery  to  Brunswick,  Savannah  and  Charleston  was  40  cts.  per 
hundred  pounds.  It  has  since,  as  appears  above,  been  raised 
to  45  cts.  and  the  rate  from  Troy  to  Charleston  has  been  raised 
to  52  cts. 

None  of  the  traffic  involved  in  this  case  is  carried  by  the 
Georgia  Central  either  through  Troy  to  Montgomery  or  through 
Montgomery  to  Troy.  .  .  . 

But  as  to  the  Alabama  Midland  and  its  connections  consti- 
tuting througli  lines,  the  case  is  different.  Interstate  traffic  is 
carried  over  that  road  to  Troy  and  through  Troy  on  to  Mont- 
gomery, and  in  the  opposite'^  direction,  from  Troy,  and  from 
Montgomery  through  Troy,  the  haul  to  and  from  Montgomery 
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eing  52  miles  greater;  and  in  respect  to  this  traffic  the  proof 
shows  departures  from  the  rule  of  the  Statute,  (1)  as  to  class 
goods  shipped  from  New  York,  Baltimore  and  the  East;  (2) 
as  to  phospliHte  rock,  shipped  from  Port  Royal  and  Charles- 
ton, S*  C,  and  Gainesville  and  other  points  of  origin  of  such 
shipments  in  Florida;  and  (3)  as  to  cotton  shipped  from  Troy 
and  from  Montgi>mery  to  the  Atlantic  seaports,  Brunswick, 
Savannah,  Charleston,  West  Point  and  Norfolk.  As  will  be 
kJleen  from  the  tables  given  above,  the  "sea  and  rail'*  rates  on 
class  goods  from  Baltimore  to  Troy  range  from  12  cts.  per 
hmidred  pounds  on  chuss  6  to  iitl  cts.  6n  class  1  liigher  than 
those  on  such  goods  shipped  through  Troy  to  Montgomery, 
and  from  New  York  to  Troy,  from  12  cts.  to  22  cts.,  and  the 
**aU  raC  "  rates  from  Baltimore  and  New  York  to  Troy,  from 
14  cts.  to  30  cts.  These  class  rates  are  applied  to  sugar  and 
coffee,  which  are  tlie  heavy  goods  mostly  shipped  to  Troy  from 
the  East,  and  also  to  dry  goods,  notions,  and  many  other  com- 
modities. The  rate  on  phosphate  rock  from  Port  Royal,  Charles- 
ton, and  Gainesville  to  Troy  is  22  cts.  per  ton  higher  than  that 
on  such  rock  shipped  through  Troy  to  Montgomerj^  and  on 
cotton  the  rate  from  Troy  to  the  seaports,  Brunswick  and 
Savannah,  is  2  cts*  per  hundied  pounds  and  to  Charleston  7  cts, 
per  hundred  higlier  than  that  from  Montgomery  ma  Troy. 

Where  sulistantial  dissimilarity  of  circumstances  and  condi- 
tions is  set  up  by  defendant  carriei-s  in  justification  of  depart- 
ures from  the  **h>ng  and  sliort  haul"  rule  of  the  Statute,  the 
burden  is  upon  them  to  establish  such  dissimilarity.  Be  Liruia- 
viUe  ^f  N.  R.  Co.,  1  Inters*  Com.  Rep.  278,  1  I,  C.  C.  Rep.  81 ; 
Spartitnhurg  Board  of  Trade  \\  Riehmond  cf  D,  M.  Co.,  2  Inters, 
Cora.  Rep.  193,  2  I.  C.  C.  Rep.  304.  Water  competition  at 
Montgomery  via  the  Alabama  river,  is  adduced  as  a  justification 
in  the  answer  of  the  Alabama  Midland  and  by  some  of  the 
ler  defendants.  In  the  ease  of  Re  Louisville  ^f-  iV.  R,  Co,, 
:)ra,  it  was  held  that  '*  actual "  water  competition  **  of  con- 
trolling force  in  respect  to  traffic  important  in  amoimt**  may 
constitute  the  dissimilar  circumstances  and  conditions  author- 
ting  a  departure  from  the  general  rule  of  the  Statute.    In  the 
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oase  oi  ffarufeU  v*  Columbus  if  W.  R.  Co.y  1  Inters*  Com.  Rep. 
631,  1  L  G*  C\  Rtip.  236»  tiie  complaint  alleged  unjust  discrimi- 
nation against  Opelika  and  in  favor  of  Montgomery  and  Colum- 
bus, Water  coinpt^tition  at  Manigomery  via  the  Alabama  river 
was  (iis  in  the  present  ease)  set  up  by  way  of  justification.  This 
defense  was  not  sustained  and  the  Commission  in  oyemiling  it 
said,  ""  the  mere  fact  that  a  point  is  situated  upon  a  navigable 
stream  does  not  of  itself  justify  the  lesser  charge  for  the  longer 
hanl  to  so  el  I  pointj'  and  thaU  in  order  to  justify  such  lesser 
charge,  the  water  competition  must  '^control  the  carnage  of  the 
traffic  OH  tvhich  the  discrimination  is  made,''  In  that  case  it  is 
further  siiid,  *' The  Commission  is  awaie  that  an  independent 
and  active  line  of  steamei's  connects  Montgomery  with  the  At- 
lantic seaboard  at  Mobile,*'  but  that  the  fact  "without  more/* 
that  the  ^M^ailroads  have  w^ater  competition  and  are  compelled 
to  meet  it/'  is  not  held  to  be  ^^  sufficient  to  justify  the  lesser 
charge  for  the  longer  distance.''  Conceding  that  there  is  a  line 
of  boats  running  between  Montgomery  and  Mobile  (of  which 
fact,  however,  there  is  no  proof,  in  this  case)  that  alone  would 
not  be  sufficient  to  justify  the  greater  charge  to  Troy  than  to 
Moutgomery,  .  *  .  In  the  affidavit  fded  hy  counsel  for  the  de- 
fendants is  a  statement  that  '*  the  bminess  on  the  Alahama  river^  " 
according  to  the  report  of  the  United  States  Engineer,  for  the 
year,  1891,  was  52,349  bales  of  cotton  carried  hy  boat  and  44,500 
tons  of  other  freight/'  This  statement  .  .  .  purports  to  give 
the  entire  cotton  and  other  business  on  the  river  for  the  year 
named  without  stating  the  point  or  points  at  which  it  originated, 
or  the  direction  in  which  it  was  moved.  How  much  of  it  went 
from  Montgomery  or  points  above  or  below  Montgomery  down 
the  river  towards  Mobde,  or  from  Mobile  and  points  above  that 
city  up  the  river  to  Montgomery  does  not  appear.  As  showing 
water  competition  of  controlling  force  at  Montgomery  on  traffic 
to  that  city  from  New  York,  Baltimore  and  other  northeastern 
cities,  or  from  the  South  Carolina  and  Florida  phosphate  beds, 
or  from  Montgomery  to  the  Atlantic  seaports,  Brunswick* 
Charleston  and  Savannah,  the  statement  is  valueless.  (This  is 
true,  also,  as  to  the  traffic  from  St.  Louis  and  from  Louisville^ 
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Cincinnati  and  other  Ohio  river  points,  hereinafter  to  he  con- 
sidered.) There  are  regular  lines  of  ocean  steamers  from  those 
porta  to  New  York,  Baltimore  and  other  cities  on  the  northeast 
coast,  but  there  does  not  appear  to  be  such  line  from  Mobile, 
either  to  those  cities  or  to  any  foreign  port.  The  only  witness 
questioned  by  counRel  for  the  defendants  as  to  the  effect  of 
water  competition  at  Montgomery  on  shipments  of  cotton  to 
the  Atlantic  ports  testified  that  ^*  the  river  competition  plays 
no  great  part."  An  attempt  was  made  to  show  that  some  ship* 
ments  of  pho.sphate  rock  had  been  made  from  the  Flori(hi  points, 
Ocala  and  Tampa  (the  latter  on  tlie  Gulf  coast)  via  Mobile  and 
the  Alabama  river  to  Montgomery,  but  the  witness  testified 
that  he  had  never  known  such  shipments  to  be  made,  that 
he  himself  had  *^  tried  to  get  a  rate  by  that  line  to  Mont- 
gomery and  had  been  unable  to  get  it^"  and  that  he  thought 
it  impracticable  as  '*  the  goods  would  have  to  be  transferred  at 
Mobile  to  get  to  Montgomery  and  tlieii  would  have  to  be  hauled 
to  the  works.**  No  attempt  is  made  to  establish  sulistantial  dis- 
similarity of  circumstances  and  conditions  at  Montgomery  on 
the  grc»und  of  n^il  competition  further  than  by  proof  of  the 
fact  that  there  are  a  number  of  railway  lines  running  to  and 
through  that  city  connecting  with  different  parts  of  the  coun- 
try, Tliis  alone,  it  is  scarcely  necessary  to  say,  is  not  suffi- 
cient* Re  LouiwiUe  ^  N,  R,  Co.,  1  Inters.  Com,  Rep.  278, 1  L 
C.  C.  Kep.  SI. 

Our  conclusion  is  that  no  justification  hits  been  shown  for 
the  departures,  complained  of  and  established  by  the  proof, 
from  the  general  rule  of  the  4th  section  of  the  Act  to  Regulate 
Commerce. 

•  ••«##•• 

The  main  cause  of  complaint  on  the  part  of  Troy,  however, 
in  connection  with  this  system  of  making  exjiort  i-ates,  as  dis- 
clofied  by  the  evidence,  is,  that  while  its  Imnelits  are  givtyi  by 
the  rojids  composing  the  Soutljem  Railway  &  Steamship  Asso- 
ciation to  Montgomery  and  other  favored  localities  on  their 
lines,  they  are  denied  to  Troy,  and  it  is  contended  that  this  is 
an  unjust  discrimination  against  Troy*    This  contention  is  apart 
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from  and  independent  of  the  question,  whether  the  system  i 
itself  lawful  and  justified  as  applied  to  Montgomery  aud  other 
points.  If  it  be  lawful  in  itself,  it  cannot  lawfully  be  so  applied 
as  to  unduly  favor  one  locality,  to  the  prejudice  of  another* 
Both  the  Alal>ama  Midland  and  the  Georgia  Centnil  ai-a  mem- 
bers of  the  Sonthern  Hail  way  &  Steamship  Association,  jind 
Troy  as  well  as  Montgomery  is  located  on  those  roads.  The 
haul  from  Montgomery  over  the  Georgia  Central  to  the  Atlantic 
ports  named  is  ahout  10  miles  longer  than  from  Troy  over  that 
road,  and  the  haul  from  Montgomery  to  those  ports  over  the 
Alabama  Midland  is  52  miles  longer  than  from  Troy,  and  is 
also  through  Troy.  The  charge  of  the  lesser  lute  from  Mont- 
gomery than  from  Troy  over  the  Georgia  Central  would  seem 
to  be  a  discrimination  against  Troy  and  over  the  Alabama  Mid- 
land, also,  a  departure  from  the  "  long  and  short  haul  rule  "  of 
the  Statute,  The  principal  article  of  export  shipped  from  Troy 
and  Montgomery  over  these  roads  to  the  Atlantic  is  cotton.  The 
cotton  business  of  Troy  is  large,  amounting  in  1892  to  38,500 
bales^  aggregating  in  value  J?l,500,000,  nearly  a  third  of  its 
total  business  of  all  kinds.  No  excuse  is  offered,  and  we  are 
unable  to  conjecture  any  valid  reason,  why  Troy  is  excluded 
from  the  l>enefit  of  the  export  system  of  rate  making  applied  to 
Montgomery.  The  Huctuations  in  ocean  rates  at  the  southern 
ports  and  other  matters  set  up  by  the  southern  carriers  as  ren- 
dering necessary  or  justifying  this  system,  would  seem  to  apply 
to  shipments  from  Troy  as  well  as  from  Montgomery, 

It  appears,  as  alleged  in  the  complaint,  that  on  shipments  of 
cotton  from  Troy  viu  Montgomery  to  New  Orleans,  the  shipjier 
is  charged  the  full  local  rate  to  Montgomery  both  by  the  Ala- 
bama Midland  and  the  Georgia  Central,  The  local  from  Troy 
to  Montgomery  is  23  cts.  per  hundred  pounds  and  the  rate  from 
Montgomerj^  on  is  45  cts.,  making  a  total  through  rate  from 
Troy  to  New  Orleans  of  68  cts.  The  testimony  is  that  under 
this  rate  Troy  is  debarred  from  shipping  cotton  via  New  Orleans 
for  Europe  and  is  left  only  the  outlet  via  Savannah  and  other 
Atlantic  ports,  and  that  this  is  a  disadvantage  to  Troy  inasmuch 
as  cotton  shipped  via  New  Orleans  is  classed  **New  Orleana 
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cotton,'*  \i4iich  is  valued  at  from  ^^  tu  ^  of  a  cent  per  pound 
higher  than  other  cotton. 

The  haul  from  Troy  to  Montgomeiy  may  be  made  either  over 
the  Ahibama  Midland  or  via  L  iiiun  Springs  over  tlie  lines  of  the 
Georgia  Central  and  from  Montgomery  to  New  Orleans  it  is  made 
over  the  Louisville  &  Nashville  road. 

In  the  case  of  Harwell  v.  Columbus  cf  IF.  Ji.  Co,,  1  Inters, 
Com.  Rep.  631,  1  L  C.  C.  Rep.  236,  cited  in  his  brief  by  counsel 
for  complainant,  it  was  chiugerl  that  thiough  rates  and  through 
bills  of  lading  were  unjustly  denied  to  Opelika  on  shipment^i  of 
cotton  via  Montgomery  to  New  Orleans,  and  the  Commission 
held  that  such  through  rates  and  bills,  l>eing  important  faeOities 
in  the  transportation  of  cotton  and  being  given  on  other  com- 
modities and  to  other  points  similarly  situated,  should  be  given 
Opelika  and  that  the  refusal  of  the  same  in  the  absence  of  a 
valid  excuse  for  such  i*efusal  was  an  unjust  discrimination  against 
Opelika,  In  the  present  ease,  however,  it  is  neither  alleged  nor 
proven  that  throngh  rates  and  billing  are  denied  Troy  on  ship- 
ments  of  cotton  via  Montgomery  to  New  Orleans,  but  that  on 
the  haul  from  Troy  to  Montgomery  over  either  the  Alabama 
Midland  or  the  Georgia  Central,  the  local  rate  between  those 
points  is  charged  and  collected  as  a  part  of  the  through  rate  to 
New  Orleans,  The  charge  is  in  legal  effect  that  the  aggregate 
through  rate  thus  arrived  at  is  unjustly  discriminatory  against 
Troy-  ^^  While,'*  as  was  said  in  the  case  of  the  Railroad  Com. 
of  Florida  \.  Savannah,  F,  ^'  W,  R.  Co.,  3  Inters.  Com.  Rep. 
688,  5  L  C,  C.  Rep,  13,  "the  complainant  has  no  interest  in 
the  division  the  defendants  miiy  make  between  themselves  of 
a  through  rate  and  that  divisi<tn  does  not  determine  what  the 
charge  to  the  public  should  be,  yet  ^  it  is  not  without  signifi- 
cance in  determining  what  are  reasonable  rates  for  the  whole 
distance  on  the  lines  in  question,' "  See  Brady  v.  Pennsylvania 
R  Co,,  2  Intera.  Com.  Rep.  78,  2  L  C.  C.  Rep.  131.  The  dis- 
tance  from  Troy  to  Montgomery  over  the  Alabama  Midland 
(the  short  line)  is  52  miles  and  from  Montgomery  to  New 
Orleans  over  the  Louisville  &  Nashville  road,  320  miles.  The 
rate  of  23  cts.  per  hundred  pounds  from  Troy  to  Montgomery 
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is  4.42  mills  per  mile ;  the  rate  of  45  cts.  from  Montgomery  to 
New  Orleans  is  1.40  mills  per  mile;  the  rate  of  47  cts*  from 
Troy  to  Savannah  (359  miles)  is  1.30  mills  per  mile ;  and  the 
rat-e  of  45  cts.  from  Montgomery  to  Savannah  (411)  miles  is  1.09 
mills  per  mile.  There  is,  also,  a  through  rate  on  cotton  from 
Columl»us,  Ga.,  tt*  New  Orleans  of  50  cts,  per  hundred  potintls. 
The  distance  from  Columbus  to  New  Orleans  over  the  Georgia 
Central  via  Union  Springs  to  Montgomery  and  thence  over  the 
Louiisville  &  Nashville  road  is  414  miles,  and  this  rate  of  oOctfi, 
is  1.20  mills  per  mile.  It  thus  appears  that  the  rate  of  23  cte. 
from  Troy  to  Montgomerj^  ia^  on  a  mileage  basis,  four  times  u& 
large  as  that  from  Montgomery  to  Savannah  and  more  than 
three  times  as  large  as  the  rates  from  Montgomeiy  and  from 
Columbus  to  New  Orleans,  and  from  Troy  to  Savannah.  The 
aggregate  through  rate  from  Troy  to  New  Orleans  of  68  ct^, 
yields  1.80  mills  [)er  mile* 

Through  nites,  it  is  true,  are  not  requii-ed  to  be  made  on  a 
strictly  mileage  basis,  but  mileage  is  as  a  general  rule  an  ele- 
ment of  importance  and  ^*dne  regard  to  distance  proportions 
should  be  observed  in  connection  with  the  other  considerations 
that  are  material  in  fixing  transportation  charges."  McMorran 
v.  Grand  Trunk  11  Co,  of  Canada,  2  Inters.  Com.  Rep.  604,  3 
L  C.  C.  Rep.  252.  The  cost  of  the  services  in  railway  transpor- 
tation is  the  expense  of  the  two  terminals  and  the  intermediate 
haul.  The  termiujd  expenses  remain  the  same  without  reference 
to  the  length  of  the  haul.  A  local  rate  covers  the  expenses  of 
both  terminals,  but  a  division  of  a  through  rate  allotted  to  either 
of  the  terminal  carriers  of  the  through  line  can  only  embrace 
tlie  expense  of  one  tenninal,  and  because  of  this  difference  in 
expense  among  other  reasons,  local  rates  are  made  as  a  general 
rule  much  higher  in  proportion  to  the  length  of  haul  tlmn 
through  rates  or  any  division  thereof.  A  local  rate,  which  pre- 
sumably is  adopted  as  covering  both  the  initial  and  final  expenses 
of  the  haul,  is  prima  fade  excessive  as  part  of  a  through  rat« 
over  a  througli  line  composed  of  two  or  more  carriers.  The  rate 
of  23  cts.  from  Troy  to  Montgomery  is  admitted  to  be  the  local 
between  those  pointa,  which  is  charged  on  a  haul  originating  at 
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the  former  and  entling  at  the  latter  arul  lieiice  covers  the  expense 
bo  the  carrier  {either  the  Alabama  Midland  ar  the  Georgia  Cen- 
tral) at  both  terminals. 

On  the  hanU  from  Montgomery  to  New  Orleans,  from  Mont- 
gomery to  Siivannah,  from  Troy  to  Savannah  and  from  Columbus 
to  New  Orleims^  there  are  the  ex]iense«  of  both  terminals  as  well 
as  the  haul  from  Troy  to  New  Orleans,  It  cannot  be  assumed 
that  on  a  haul  frotn  Troy  to  New  Orleans  the  initial  expenses  at 
Troy  are  greater  than  at  Montgomery  on  haul  from  that  ptnnt 
t<:)  New  Orleans  or  lo  Sa%^annali,  or  at  Columbus  on  haul  from 
that  point  to  New  Orleans,  or  at  Troy  itself  on  a  haul  in  the 
opposite  direction  to  Savannah.  No  reason  has  been  shown,  and 
we  can  conceive  of  none,  why  a  higher  proportionate  rate  should 
be  charged  on  cotton  from  Troy  to  New  Orleans  than  from  Mont- 
gomery, or  from  these  other  ptjints  on  the  several  hauls  men- 
tioned. The  disproportion,  as  we  have  seen,  is  attribiitiihle  to 
the  charge,  as  a  part  of  the  through  rat«  to  New  Orleans,  of  tha] 
local  from  Troy  to  Montgomer^^  and  the  truth  iippears  to  be 
that  this  exaction  of  the  local  rate  is  an  incident  and  in  pur- 
suance of  what  is  termed  the  *-* trade  center,''  or  '^basing,"  or 
"distributing  point'*  system,  which  tlie  Commission  has  more 
than  once  condemned  as  unjust  discrimination  and  in  violation 
of  law,  and  which  we  will  he  called  on  to  refer  to  more  at  length 
in  connection  with  the  class  rates  from  Louisville,  Cincinnati 
and  St,  Louis  to  Montgomer}^,  Columbus  and  Troy,  hereafter  to 
be  considered. 

A  rate  from  Troy  to  New  Orleans  based  on  the  present  mile- 
age rate  from  Montgomery  to  that  city  would  amount  to  52,21 
cts.  As  a  general  rule,  however,  while  the  aggregate  through 
rate  steadily  increases  as  the  distance  increases,  the  rate  per 
ton  or  hundredweight  per  mile  decreases.  Under  this  rule,  the 
distance  from  Troy  being  52  miles  greater  than  from  Mont- 
gomery, the  rate  per  hundred  pounds  per  mile  from  Troy,  in 
the  absence  of  exceptional  conditions,  should  he  slightly  less 
than  that  from  Montgomery.  In  view  of  this  rule,  and  of  the 
i-ate  of  60  cte.  from  Columbus,  a  longer  distance  point  by  42 


368 


RAILWAY  PROBLEMS 


miles  than  Troy,  our  conclusion  is  that  the  through  rate  oi^^ 
cotton  from  Troy  via  Montgomery  to  New  Orleans  should  nov^^ 
exceed  50  cts.  per  hundred  pounds. 

The  class  rates  in  cents  per  hundred  pounds  (except  clas^-...^ 
F,  which  is  per  bbl.)  to  Troy,  Montgomery  and  Columbus  froir —  n 
Louisville,  Cincinnati  and  St.  Louis,  are  given  in  the  ioUowin  g 
table: 


From  LouiavUle^  Kjf,^  to 
Troy,  Ala.      .     .     . 
Montgomery,  Ala.  . 
Colambias,  Ga.  .     . 


From  Cincinmilir  0 
Troy,  Ala.     .     .     . 
MotjLgtiiiiery^  Ala* , 
ColumbiUi,  Gil  .     , 

From  SL  LouU^  3fa 
Troy  J  Ala.      .     .     . 
Momgomery,  Ala.  . 
Columbiia,  Ga.   .     . 
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The  local  class  rates  in  cents  per  hundred  pounds  (exc5«pt 
class  F,  which  is  per  bbl.)  from  Montgomery  and  Columl>us, 
respectively,  to  Troy,  are  as  follows: 
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From  Montgomery  to  Troy 
From  Columbufl  to  Troy 
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It  was  testified  at  the  hearing  by  Mr.  Bashinsky,  a  witness 
for  the  complainant,  that  on  goods  shipped  on  through  bills  of 
lading  from  Louisville  and  the  West  to  Troy,  the  Troy  merchant 
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IS  charged  the  full  local  rate  from  ^lontgomeiy  to  Troy,  and  the 
counsel  for  the  Aluhiima  MidUud  .states  in  his  brief,  that  "the 
tlirongh  rate  from  Troy  to  any  western  market  is  nuide  up  by 
adding  the  local  rate  from  Troy  to  Montgomery  to  the  through 
rate  from  Montgomery  to  the  West/*  From  a  comparison  of  the 
above  local  rates  with  the  difference  between  the  riites  from 
Louisville  and  the  other  cities  named  to  Montgonieiy  and  Troy, 
respectively,  it  will  be  found  that  this  is  true  only  as  to  rates 
on  goods  of  class  6,  The  difference  between  the  class  6  rate 
to  Montgomery  and  that  to  Troy  from  all  these  points  is  21  ets., 
w4iich  is  the  local  rate  on  that  cluss  from  Montgomery  to  Troy. 
On  the  otlier  classes  the  local  rate  from  Montgomery  to  Troy 
exceeds  the  proportion  of  the  through  rate  between  those  points 
as  follows: 
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The  distance  from  Louisville  to  Montgomery  over  the  Louis- 
ville tV'  Nashville  road  is  490  miles  and  from  Montgomery  to 
Troy  over  the  Alabama  Midland,  52  mUes»  The  following  table 
show\^  the  mileage  rate  on  tlie  different  classes  in  mills  per  hun- 
dred pounds  yielded  by  the  through  rate  from  Louisville  to  Mont- 
gomery and  by  the  additional  charge  on  through  shipments  from 
Louisville  to  Troy  for  the  haul  from  Montgomery  to  Troy: 
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The  testimony  is  that  the  Troy  merchant  gets  the  most  of  his 
heavy  goods  from  the  West.   The  class  6  (on  which  the  through 
rate  from  Louisville,  St  Louis  &  Cincinnati  to  Troy  is  made  by 
the  addition  of  the  local  from  Montgomery  to  Troy)  embraces 
sugar,  coffee,  flour,  buckwheat,  animal  food,  cement,  axle  and  car 
grease,  green  hides,  iron  architecture,  agricultural  implements, 
nails,  spikes,  and  many  other  heavy  as  well  as  light  articles  in 
constant  demand,  too  numerous  to  be  set  forth  here.    Classes  4 
and  B  on  which  the  difference  between  the  local  rate  and  pro- 
portion of  through  rate  from  Montgomery  to  Troy  as  shown 
above  is  only  1  and  2  cents,  are  applied,  the  former,  among 
numerous  other  articles,  to  machinery  of  all  kinds,  agricultural 
implements,    earthenware,    moldings,   engines,   castings,  axes, 
cotton-seed-oil  mills,  dry  hides,  window  glass,  ale,  beer,  porter, 
canned  beef  and  pork,  canned  fruit  and  potatoes ;  and  the  latr 
ter,  among  many  other  articles,  to  salted  beef,  pork  and  bacon. 
It  seems  probable,  that  the  statement  above  referred  to,  made 
by  the  witness  and  counsel,  that  the  through  rate  from  Louia- 
ville  and  the  west  via  Montgomery  to  Troy  is  made  up  of  tie 
rate  to  Montgomery  plus  the  local  on  to  Troy,  is  substantially 
true  as  to  the  goods  constituting  the  bulk  of  the  traffic  fiom 
those  points  to  Troy.    When  the  mileage  rate  from  Louisvi^e 
(wliich  point  is  taken  as  an  illustration)  to  Montgomery,  is  com- 
pared with  that  from  Montgomery  on  to  Troy,  it  seems  cl^^ 
that  the  rate  to  Troy  on  all  the  classes  is  made  from  Montr 
gomery  as  a  ''basing  point."    This  comparison,  it  will  appear 
from  the  table  given  above,  shows  that  the  proportion  of    *he 
rate  from  Montgomery  to  Troy  is  from  four  to  seven  times  as 
large  per  mile  as  that  from  Louisville  to  Montgomery. 

The  following  table  shows  the  sum  of  the  rates  on  class  goods 
from  Louisville  to  Montgomery  and  Troy,  respectively,  plus  the 
rates  from  those  points  on  reshipment  to  Brundidge,  Ozark,  and 
Dothan : 


THE  ALABAMA  MIDLAND  CA8E  371 

Ik  Cbkts  per  100  Pounds,  except  Class  F,  which  is  per  Barrel 
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Brundidge,  Ozark  and  Dothan  are  towns  and  stations  on  the 
Alabama  Midland  Railway,  all  east  of  Troy  and  shipments  to 
them  over  that  road  from  Montgomery  pass  through  Troy. 
Bnindidge  is  17  miles  from  Troy  and  69  from  Montgomery; 
Ozark,  40  miles  from  Troy  and  92  from  Montgomery;  and 
Dothan,  68  miles  from  Troy  and  120  from  Montgomery. 

The  sum  of  the  rates  from  Louisville  to  Columbus  and  Troy, 
respectively,  plus  the  rates  on  reshipments  from  those  cities  to 
Brantley,  in  cents  per  100  lbs.,  except  class  F,  which  is  per  bbl., 
is  as  follows  : 
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Brantley  is  on  the  Georgia  Central  road  26  miles  south  of 
Troy  and  111  miles  from  Columbus,  and  goods  shipped  from 
Columbus  to  Brantley  over  that  road  pass  through  Troy.    A 
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"  >^  nsc«risT  i3.  rases  oa  reshipaientB  preTaOs  as  to  points 
'r=isz  :c  Tnj  m  '^e  A':fcmma  Midland  and  north  of  Troy  on 
liii*  rr*^:rr^  C^inmL  the  «ii5Caiices  of  ^liiieh  from  Troy  are  much 

li?!5&  'r::LT  frroL  ebinir  M :o.:gomerT  or  Columbus ;  and  the  situ- 
ACLTH  iz.  lii*  r2sc«i!c  is  the  same,  when  the  shipments  originate 
iz  CiziiLHJiazd.  L3if  ocher  Ohio  lixer  points,  and  at  St.  Louis,  as 
▼Ml  dijej  xme  frrin  L<?aisTiIIe. 

Tb^  nice  thii  the  sum  of  the  rates  from  points  of  origin  to 
p<FLz:3  cf  desdnation.  as  shown  in  the  above  tables,  on  reship- 
menc  tr».^m.  Moatgomenr.  Columbus  and  Troy,  are  greater  in 
oases  oi  such  r^shipments  from  Troy  than  from  Montgomery 
^^nd  Colombosw  15  attributed  by  the  complainant  to  alleged  rela- 
riTely  unjast  through  rates  to  Troy  as  compared  with  those  to 
Moatg»:'mery  and  Colambus.    There  is  no  allegation  and  no  proof 
tha:  the  ntes  to  M'.^ntgomery  and  Columbus  are  unreasonable  ii> 
them^silrfis — Xb^^-thrpugh  rate  to  Troy  is,  therefore,  the  object 
of  arrack. 

The  differences  in  rates  as  against  Troy,  it  will  be  noted,  are 
much  smaller  on  reshipments  from  Columbus  than  on  reship- 
ments  from  Montgomery,  and  the  local  rates  from  Columbus  to 
Troy  are  much  greater  than  the  difference  between  the  through 
rates  to  Columbus  and  those  to  Troy.  It  is  not  shown  that  there 
are  through  rates  from  Louisville,  St.  Louis  and  Ohio  river  points 
via  Columbus  to  Troy  based  on  the  Columbus  rate^  and  the  natural 
course  of  the  traffic  from  those  points  to  Troy  appears  to  be  via 
Montgomery.  As  before  stated,  the  through  rates  to  Troy  are 
based  on  the  Montgomery  rates  and  in  making  them  Montgom- 
ery is  treated  as  a  '•  trade  center"  or  "basing"  point  and  Troy 
as  a  local.  This  is  Conceded  on  the  part  of  the  defendants.  The 
vice  in  the  through  rate  to  Troy,  if  any,  arises  from  this  fact 
and  from  the  consequently  greatly  disproportionate  charge  for 
the  haul  from  Montgomery  to  Troy,  when  compared  with  that 
from  Louisville  and  the  west  to  Montgomery. 

Tlie  "trade  center"  or  *^ basing  point"  system  has^h^n  in 
many  cases  j)ronounced  unlawful  by  this  CommissioiK  . . .  In  the 
Louisville  ^^'  Nashville  case,  it  is  said  in  this  connection,  that 
\\w  Act  to  Regulate  Commerce  **aims  at  equality  of  right  and 
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privilege,  not  less  between  towns  than  between  individuals,  and 
will  no  more  sanction  preferentiiil  rates  for  the  purpose  of  per- 
petuating distinctions  than  of  creating  them  ; '"  and  in  the  Martin 
case,  the  Statute  in  declared  to  be  one  ^"^  enacted  in  the  interest 
of  equality  as  between  large  and  small  interests/*  under  which 
'*  there  can  be  no  unjust  discrimination  in  gi%'ing  to  large  and 
small  towns  relatively  equal  lates."    It  is  further  said  in  tlie  hitter 
case,  that  '"a  fatal  ditliculty  with  the  theory  that  a  trade  center 
as  such  is  entitled  to  specially  favorable  rates  is  found  in  the 
faet^  that  it  is  in  conflict  with  the  spirit^and  purpose  of  the  Act 
to  Regulate  Commerce  —  one  of  the  reasons  for  the  passage  of 
which  w^as,  that  by  means  of  rebates  and  other  contrivances, 
large  towns  and  heavy  dealers  secured  advantages  which  gave 
1;hem  a  practical  monopoly  of  markets  and  shut  out  the  small 
tow^ns  and  sjurII  dealers/'    lo  a  recent  decision  by  the  Supreme 
Court  of  the  United  States  in  a  case  brouglit  up  from  tlie  U.  S. 
Circuit  Court,  for  the  District  of  Colorado  ( Unmn  Pac.  R,  Co.  v. 
Goodridije,  149  IT.  S.  680,  37  L.  ed.  896)  M\\  Justice  Biown,  in 
speaking  of  the  purpose  of  the  Colorado  act  under  consideration 
aB  being  the  same  as  to  intrastate  commerce  as  that  of  the  Act  to 
Regulate  Commerce  as  to  interstate  connnerce,  says  very  forcibly, 
that  it  was  designed  **to  cut  up  by  the  roots  the  entire  system 
of  rebates  and  discriminations  in  favor  of  particular  locaUtus, 
special  enterprises,  or  favored  corporations,"  and  pertinently  re- 
fers to  the  fact^  that  carriers  being  dependent  upon  the  will  of 
the  people  for  their  corporate  existence,  are  ''bound  to  deal 
fairly  with  the  public,  to  extend  tliem  reasonable  facilities  for 
the  transportation  of  their  persrms  and  i^rm>erty,  and  to  put  all 
their  patrons  upon  an  almolute  equafiti/,''  . .  J  The  fact,  therefore, 
insisted  upon  by  counsel  for  the  roads  as  a  matter  of  defense, 
that  Montgomery  is  a  much  larger  city  with  more  extensive 
busineas  interests  than  Troy,  and  is  and  has  been  treated  by  the 
roads  in  making  rates  to  Troy  and  other  surrounding  towns  as 
a  *^ trade  center"  or  ** basing  point,*'  is  no  justification  for  dis- 
criminations in  those  rates  in  favor  of  Montgomery,  I 

Water  and  rail  competition  at  Montgomery  are  also  set  up  a.s 
justifying  the  disproportion  in  the  rates  in  question  as  between 


374 


RAILWAY  PROBLEMS 


Troy  and  Montgomery.  Here,  as  we  have  shown  in  connection 
with  the  violations  of  the  long  and  short  haul  rule  of  the  Statute, 
these  defenses  are  not  sustained  by  the  proof.  Water  competi- 
tion via  the  Alabama  river,  in  order  to  control  rates  from  St 
Louis  and  Louisville,  Cincinnati  and  other  Ohio  river  points, 
on  traffic  from  those  cities  stopping  at  Montgomery,  must,  it  is 
obvious,  grow  out  of  transportation  of  such  traffic  via  Mobile  up 
the  river  to  Montgomery.  The  carriage  of  goods  by  river  from 
or  via  Montgomery  to  Mobile  would  be  limited  in  its  effect  to 
rates  to  the  latter  city.f  Water  transportation  may  be  possible 
from  localities  on  the  Ohio  and  Mississippi  rivers  via  those 
rivers  to  the  gulf  at  New  Orleans,  on  the  gulf  to  the  Alabama 
river  at  Mobile,  and  up  that  river  to  Montgomery,  and  the 
Mobile  &  Ohio  Railroad  carries  freight  from  St  Louis  to  Mobile, 
which  might  be  transported  thence  up  the  Alabama  river  to 
Montgomery.  No  competition  by  either  of  these  routes  is  shown 
in  this  case  on  traffic  from  St.  Louis  or  Ohio  river  points  to 
Montgomery,  and  it  does  not  seem  probable  that  such  competi- 
tion of  controlling  force  is  likely  to^rise.V  That  it  does  not  now 
exist  would  appear  to  be  indicatecffly  the  lower  rates  from  St. 
Louis,  Cincinnati  and  Louisville  to  Mobile  than  to  Montgomery 
at  present  prevailing  as  shown  in  the  following  table : 

Rates  in  Cents  per  100  Poinds,  except  Class  F,  which  is  per  Barrel 
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Although  over  the  lines  of  the  Louisville  &  Nashville  Com- 
pany the  distances  from  all  three  of  tlie  above  cities  to  Mobile  is 
180  miles  greater  than  to  Montgomery',  and  the  haul  to  Mobile  is 
through  Montgomery,  tlie  rates  to  the  latter  are  materially  higher 
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than  to  tbe  former,  f  The  higlier  rates  to  Montgomeiy  tlitan  to 
Mobile  shown  in  the  above  table  seem  inconsistent  with  the 
claim  that  the  rates  to  Moiitgouier}^  are  controlled  by  water 
competition  via  MobUe  up  the  AlaVjama  river  to  Montgomery.  I 
♦  ••»♦♦♦•• 

Our  conclusion  on  this  branch  of  the  case  is,  that  the  through 
class  rates  from  LouLsville,  St,  Louis,  Cincinnati  and  the  West 
to  Troy  are  relatively  unjust  to  that  city,  when  compai'ed  with 
those  to  Montgomery,  and  that  this  injustice  arises  from  the 
practice  of  basing  the  Troy  rates  on  the  rates  to  Montgomery  as 
a  **  trade  center.*' 

The  question  remains  to  be  determined,  what  the  rates  to 
Troy  shall  be.  In  arriving  at  a  conclusion  on  this  point,  no 
hght  is  fui-nished  by  proof  of  cost  of  service  or  otlier  matters 
proper  to  be  considered  in  determining  what  rates  are  just  and 
reasonable  from  the  standpoint  both  of  the  carrier  and  shipper* 
If  there  is  an  expense  iriL  ident  to  the  cuntinuation  of  the  through 
haul  to  Troy,  which  calls  for  and  justifies  exceptional  rates,  the 
harden^  as  we  have  se^n,  is  ui)on  tlie  carrier  U)  sliow  it.  The 
Toads,  however,  do  not  ehiiilffl^iat  there  is  anything  in  the  nature 
of  the  service  of  transportation  to  Troy  which  justifies  the  dis* 
pro|Kjrtionate  rates  cliarged  to  that  city,  but  base  their  defense 
of  those  rates  on  another  and  distinct  ground  (wliich  we  h<*ld 
not  to  be  -established)  namely,  dissimilarity  of  circumstances 
and  conditions  resulting  from  water  and  rail  competition  at 
iMontgomery.  In  ihe  ahsence  of  proof  of  exceptional  conditions, 
the  transportation  from  Montgomery  to  Troy,  including  termi- 
nal expenses,  will  be  presumed  tt»  be  not  more  costly  to  the 
carrier  than  for  like  distances  in  the  same  or  like  territor}\  On 
examinatioQ  we  find,  that  the  class  rat^es  from  Louisville,  Cin- 
cinnati and  St,  Louis  and  Ohio  river  points  generally,  are  the 
same  to  Columbus,  Eufaula  and  Opelika.  The  distances  from 
Louisville  and  St  Louis  to  Columbus  by  the  shortest  available 
route  (that  via  Biimingham  and  Opelika  over  the  Columbus  & 
Western  road)  are  9  miles  greater  and  by  the  routes  iria  Montr 
gomery  are  about  42  miles  greater  than  to  Troy.  The  distance 
from  Cincinnati  to  Columbus  by  the  shortest  route  appears 
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H         to  be  about  14  miles  les^  than  to  Troy.    ThJ  distances  to  Eufaal^* 
H         are  greater  than  to  Troy,  and  to  Opelika  they  are  somewh^:^^^ 

H         less.    The  distances  from  the  cities  named  to  Columbus  an_--^^ 
H       ^EufauUi  l>eing  on  the  average  greater  than  to  Troy  and  oth^^^^ 
H         things  being  equal,  the  rate  to  Troy  should,  if   anything,  b"*"^^ 
H         slightly  less  than  to  those  cities.    No  substantial  dissimilarit-^;^^^ 
H         of  circumstances  and  conditions  justifying  a  higher  rate  to  Troj^i^S* 
H         has  been  attempted  to  he  shown.    The  class  rates  in  cents  pe^^^^r 
H         hundred  pounds  (except  class  F,  which  is  per  bbl.)  to  Columbuosrr^  s, 
H         Eufauk  and  Opelika,  and  to  Troy,  from  Louisville,  and  th^  ^e 
H         excess  of  the  Troy  rates  over  those  to  Columbus^  Eufaula  anc^-^d 
H         Opelika  are  given  in  the  following  table :                                             ^ 
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H             The  excess  of  the  Troy  rate  is  the  same  under  the  rates  from      H 
^1^    Cincinnati  and  St.  Louis.                                                                         H 

^^^        Columbus  and  Eufaula  are  located  in  or  are  contiguous  to       H 

■  the  territory  in  which  Troy  is  situated,  and  the  former,  tit  least,        H 
H          is  in  active  competition  with  Troy  for  business  in  the  country       H 
H          immediately  around  Troy.    We  are  of  the  opinion  that  the  class       H 
H          rates  to  Tioy  from  Louisville,  Cincinnati  and  St,  Louis  should       H 
H         l>e  at  least  as  low  as  those  above  given  to  Columbus  and  Eufaula*       H 

■  It  is  claimed  on  the  part  of  the  roads^  that  the  establishment       H 
H          of  lower  rates  to  Troy  will  disarrange  and  call  for  a  readjust-       H 
H          meat  of  the  rates  to  the  localities  around  Troy  in  order  to  pre*       H 
H          vent  unjust  discrimination  in  favor  of  Troy  and  against  such       H 
H          localities.    It  appears  from  the  tariffs  on  file  with  the  Cnraniis-       H 
H          sion,  that  the  through  rates  to  these  points  around  Troy  are       H 
H          made  on  the  basis  of  the  rates  to  Montgomery  plus  the  local       H 
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es  from  Montgomery  on^iii  other  words,  that  Mimtgomery 
~S  given  the  undue  advantage  of  a  **  trade  center*'  as  against 
these  points.  This  being  the  case,  these  rates  now  call  for 
readjustment  with  a  view  of  remedying  the  unjust  discrimina- 
tion thus  appearing.  The  adjustment  of  the  rates  to  these  pouits 
80  as  to  make  them  conform  to  tlie  reduced  rates  wliieli  we  have 
ordered  for  Troy,  will  tend  to  bring  them  in  line  with  the  law 
and  do  away  with  the  unjust  discrimination  in  favor  of  Mont- 
gomery already  existing  under  them.  It  certainly  cannot  he 
held  to  be  a  valid  objection  to  the  correction  of  unlawful  rates 
to  one  locality,  that  it  involves  a  like  correction  as  to  other  loeal- 
itiea.  Unjust  disci iniination  as  between  localities  or  individuals 
cannot  be  essential  to  the  business  prosperity  of  the  roads;  on 
the  contrary,  we  believe  that  in  the  end,  if  not  immediately, 
their  financial  welfare  would  Ix*  promoted  by  the  application  in 
the  matter  of  rate  making  of  the  principle  of  aljsolute  fairness 
as  between  all  interests,  large  and  small,  enjoined  by  the  Statute. 
Rates  should  in  the  first  instance  1j*3  fixed  upon  a  fairly  remu- 
nerative basis  and  then  so  applied  as  to  result  in  no  undue 
advantage  or  disadvantage  to  any  interest.  It  will  devolve  upon 
the  roads  to  make  whatever  changes  in  rates  to  surrounding 
towns  may  be  incidental  to,  and  a  necessary  consequence  of, 
compliance  in  good  faith  with  our  order  in  reference  to  the 
rates  to  Troy. 

In  pui*suance  of  the  conclusions  arrived  at  in  this  case,  it  is 
ordered,  that  the  roads  participating  in  the  trafiic  involved  cease 
and  desist,  (1)*  from  charging  and  ct>lleeting  on  c^iss  goods 
shipped  from  Louisville,  St.  Louis  and  Cincinnati  to  Troy  a 
higher  mte  than  is  now  charged  and  collected  on  such  shipments 

Columbus  and  Enfaula  ;  (2),  from  charging  and  collecting  i^n 
f^tton  shipped  from  Troy  via  Mojitgomeiy  to  New  Orleans  a 
higher  through  rate  than  50  cts.  per  hundred  pounds  ;  (8),  from 
charging  and  collecting  on  shipments  of  cottun  from  Troy  for 
export  via  the  Atlantic  seaports,  Brunswick,  Savannah,  Charles- 
ton, West  Point  and  Norfolk,  a  higher  rate  to  those  ports  tlian 
is  charged  and  collected  on  such  shipments  from  Montgomery; 
(4),  from  charging  and  collecting  on  cotton  shipped  from  Troy 


378  RAILWAY  PROBLEMS 

to  Brunswick,  Savannah  and  Charleston,  a  higher  rate  than  is 
charged  and  collected  on  such  shipments  from  Montgomery 
through  Troy  to  those  ports ;  (5),  from  charging  and  collecting 
on  class  goods,  shipped  from  New  York,  Baltimore,  and  the 
northeast,  to  Troy,  a  higher  rate  than  is  charged  and  collected 
on  such  shipments  to  Montgomery ;  and  (6),  from  charging  and 
collecting  on  phosphate  rock  shipped  from  the  South  Carolina 
and  Florida  fields  to  Troy  a  higher  rate  than  is  charged  and 
collected  on  such  shipments  through  Troy  to  Montgomery. 


Interstate  Commerce  Commission 

V, 

Alabama  Midland  Railway  Co.,  et  al.^ 

Long  and  Short  Haul 

«««««««« 
Whether  competition  between  lines  of  transportation  to  Mont- 
gomery, Eufaula,  and  Columbus  justifies  the  giving  to  those 
cities  a  preference  or  advantage  in  rates  over  Troy,  and,  if  so, 
whether  such  a  state  of  facts  justifies  a  depjirture  from  equality 
of  rates  without  authority  from  the  Interstate  Commerce  Com- 
mission, under  the  proviso  to  the  fourth  section  of  the  act,  are 
questions  of  construction  of  the  Statute,  and  are  to  be  determined 
before  we  reach  the  question  of  fact  in  this  case. 

It  is  contended  in  the  briefs  filed  on  behalf  of  the  Interstate 
Commission  that  the  existence  of  rival  lines  of  transportation, 
and  consequently  of  competition  for  the  traffic,  are  not  facts  to 
be  considered  by  the  Commission  or  by  the  courts  when  deter- 
mining whether  property  transported  over  the  same  line  is  car- 
ried under  "  substantially  similar  circumstances  and  conditions," 
as  that  phrase  is  found  in  the  fourth  section  of  the  act. 

1  Known.as  the  **  Alabama  Midland"  case,  stated  in  the  preceding  chapter. 
Decided  by  the  Supreme  Court  of  the  United  States,  November  8,  1897.  168 
U.  S.  144. 
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Sach,  evidently,  wtts  not  the  constnirtion  fjut  Bpon  this  pro- 
Tision  of  the  Statute  by  the  Coionn.ssiuii  it^self  in  the  present 
case,  for  the  reeord  discloses  that  the  Coniniission  made  some 
allowance  for  the  alleged  disgimihirity  of  c ire ti instances  and  con- 
ditioDs,  arising  out  of  competition  and  situation,  as  affecting 
transportation  to  Montgomery  and  Troy,  respectively,  and  that 
among  the  errors  assigned  i.^  one  complaining  thiit  the  court 
erred  in  not  holding  that  the  rates  prescrihed  l)y  the  Commission 
in  its  order  made  due  allowance  for  such  dissimilarity. 

So,  too,  in  case  In  re  LouimHlk  <)-  N,  i?.  Co.,  1  Inters.  Com- 
merce  Com,  R.  77,  in  discussing  the  long  and  short  haul  clause, 
it  was  said  hy  the  Com  mission,  per  Judge  Cooley,  that  "it  is 
impossilJe  to  resist  the  eonclusion  that  in  finally  rejecting  the 
*  long 'and  short  haul  clause'  of  the  House  Bill,  which  pue- 
scribed  an  inflexible  rule,  not  to  he  departed  from  in  any  case, 
and  retaining  in  sidistancc  the  fourth  section  as  it  had  piissed 
the  senate,  lioth  houses  understood  that  they  were  not  adopting 
a  measure  of  strict  prohibition  in  resiject  to  charging  more  for 
the  shorter  than  for  the  longer  distance,  but  that  they  were, 
instead,  leaving  the  door  open  for  exceptions  in  certain  cases, 
and,  among  others,  in  cases  where  the  circumstances  and  , 
conditions  of  the  traflSc  were  affected  by  the  element  of  com- 
petition, and  where  exceptions  might  be  a  necessity  if  the  com- 
petition was  to  continue.  And  water  competition  was,  beyond 
doubt,  especially  in  view.''   ~^  -*       -^n^        "i 

It  18  no  donCt  true  tnat  m  a  later  case  (Railroad  Communon 
of  Georgia  v.  Clyde  S.  S,  Co.,  5  Intel's.  Commerce  Com.  R. 
326)  the  Commission  somewhat  modified  their  holding  in  the 
Louisville  &  Nashville  Railroad  Company  Case,  just  cited,  by 
attempting  to  restrict  the  competition  that  it  is  allowable  to 
consider  to  the  cases  of  competition  with  water  carriers,  com- 
petition T^ath  foreign  railroads,  and  competition  with  raikoad 
lines  wholly  in  a  single  state :  but  the  principle  that  competition 
in  such  cases  is  to  he  considered  is  atliimed. 

That  competition  is  one  of  the  most  obvious  and  effective 
circumstances  that  make  the  conditions  under  which  a  long  and 
short  haul  is  performed  substantially  dissimilar,  and  as  such 
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must  liavebcen  in  tlie  contemplation  of  Congress  in  the  passa 
of  the  Act  to  Regulate  Commerce,  litis  been  held  by  many  or 
the  circuit  courts.        •♦••»♦ 

In  oiitler  further  to  guard  against  any  misapprehension  of 
the  scope  of  our  decision,  it  may  be  well  to  observe  that  we  do 
not  hold  that  the  mere  fact  of  competition,  no  matter  what  its 
character  or  extent,  necessarily  relieves  the  carrier  from  the 
restraints  of  the  third  and  fourth  sections,  but  only  that  these 
sections  are  not  so  stringent  and  imperative  as  to  exclude  in  all 

ses  the  matter  of  com  i>e  tit  ion  from  consideration,  in  deter- 
lining  the  questions  of  -*  undue  or  unreasonable  prefei'ence  or 
advantage,''  or  what  are  *' substantially  similar  circumstances 
and  cojuHtions."  The  competition  may  in  some  cases  be  such 
aMn  having  due  regard  to  the  interests  of  the  public  and  of  the 
carrier,  ought  justly  to  have  effect  upon  the  rates,  and  in  such 
cases  there  is  no  absolute  rule  which  prevents  the  Commission 
or  the  courts  from  taking  that  matter  into  consideration. 

It  is  further  contended  on  behalf  of  the  appellant  that  the 
courts  below  erred  in  holding,  hi  effect,  that,  competition  of 
carrier  with  carrier,  both  subject  to  the  Act  to  Regulate  Com- 
merce, will  justify  a  departure  from  the  rule  of  the  fourth  sec- 
tion of  the  act  without  authority  from  the  Interstate  Commerce 
Commission,  under  the  proviso  to  tliat  section. 

In  view  of  the  conclusion  hereinbefore  reached,  the  proposition 
comes  to  this :  That  when  circumstances  and  conditions  are  sub- 
stantially dissimilar  the  railway  companies  can  only  avail  them- 
selves of  such  a  situation  by  an  application  to  the  Commission* 

The  language  of  the  proviso  is  as  follows : 

That  upon  application  to  the  Conrmisaion  appointed  under  the  provisions 
of  this  act,  such  Ctiniiue^n  carrier  nmy,  in  npecial  eai*os»  at't<*r  invf^stigation 
by  the  ComtnissioB,  Vie  auth«)ri/.ed  to  charge  less  for  longf?r  than  short«T 
distances  for  the  transportation  of  persons  or  property*  and  the  Commisaioa 
may  from  time  to  time  prescrihe  the  extent  to  which  anch  designated  com- 
mon carrier  may  be  relieved  from  the  op€ratioii  of  this  section  of  this  act 

The-  claim  now  made  for  the  Commission  is  that  the  only 
body  which  has  the  power  to  relieve  milroad  companies  from 
the  operation  of  the  long  and  short  haul  clause  on  account  of 
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the  existence  of  competition,  or  any  other  similar  elcuu'm  which 
would  make  its  ap|jliciitioii  unfair,  is  the  (Jomuiissioii  itself, 
which  is  bound  to  consider  the  question,  upon  application  by 
the  railroad  company,  hot  whose  decision  is  discretionary  and 
unreviewable. 

The  first  observation  that  occurs  on  tliis  proposition  is  that 
there  appears  to  t>e  no  allegation  in  the  bill  or  petilir>n  raising 
such  an  issue*  The  gravamen  of  the  complaint  is  that  the 
defendant  companies  have  continued  to  charge  and  collect  a 
greater  compensation  for  services  rmdcred  in  transportation  of 
property  than  is  prescribed  in  the  order  of  the  Commission.  It 
was  not  claimed  that  the  defendants  were  precluded  from  show- 
ing in  the  courts  that  the  difference  of  rates  complained  of  was 
justitied  by  dissimilarity  of  circumstances  and  conditions,  by 
reason  of  not  having  applied  to  the  Commission  to  be  relieved 
from  the  operation  of  the  fourth  section. 

Moreover,  this  view  of  the  scope  of  tljc  proviso  to  the  fourth 
section  does  not  appear  to  have  ever  been  acted  upon  or  enforced 
by  the  Commission.  On  the  contrary,  in  the  case  of  In  7*e  Louis- 
nlle  ^  N.  R.  Co,  v.  iHterstate  Commerce  CommfMskm^  1  Inteis* 
Commerce  Com.  R.  57,  t!ie  Commission,  througli  Judge  Cooley, 
said,  in  speaking  of  the  effect  of  the  introduction  into  the  fourth 
^iietion  of  the  words,  '*  under  substantially  similar  circumstances 
conditions,"  and  of  the  meaning  of  the  proviso  : 

That  which  the  Act  doee  not  declare  unlawful  must  remain  lawful ^  if  it  ^ 
I  8o  before  ;  and  that  wliieli  it,  ftiiLs  to  forbid  the  carrier  is  left  at  Hl>erty  I 
Mo,  without  perniissiou  of  any  oiie.    *    *   ♦     The  charging  or  rec*?iving  I 
the  greater  comf>eii8atina  for   the   shorter  than   for  the   longer    liaul   is 
ti»*n  to  be  forbidfieti  only  when  both  are  under  gubstantially  similar  cir- 
cuiiistances  and  conditions ;  and  therefore  if  in  any  ease  the  carrier,  with- 
out first  obtaining  an  order  of  relief,  shall  depart  frfim  the  general  rule, 
it»  doing  eo  will  not  alone  convict  it  of  illt'galitVt  «ince,  if  the  circumstances 
and  conditions  of  the  two  haul*  are  disBimilar,  the  Statute  iy  not  violated* 
•  •   •    B*?yond  question,  the  carrier  must  judge  for  itself  what  are  the  I 
atially  Bimilar  ciremnslancefl  and  conditions  *'  whieli  ureclude  the  | 
rate,  rebate,  or  drawV>aek  which  h  made  unlawful  by  the  second 
ieciion,  since  no  tribunal  is  emp«>wered  to  judge  for  it  until  after  the 
carrier  has  acted,  and  then  only  for  the  purpose  of  determining  whether 
its  action  constitutes  a  violation  t>f  law.    The  carrier  judges  on  peril  of 
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the  consequences,  liul  the  special  rate,  rebate,  or  drawback  which  it  grants 
is  not  illegal  when  it  turns  out  that  the  circumstances  and  conditions  were 
not  such  as  to  forbid  it;  and,  as  Coujjress  clearly  intended  this,  it  must 
also,  when  using  the  same  wordu  in  the  fourth  section,  have  intended  that 
the  carrier  whose  iirivilege  was  in  tlie  same  way  limited  by  thera  should 
In  the  game  way  act  upon  itfi  judgment  of  the  liniiiing  circumstancea  and 
conditions. 


,  ,  .  We  are  unable  to  suppose  that  Congress  intended,  by  the 

fourth  section  and  the  proviso  thereto,  to  forbid  common  carriers, 
in  cases  where  the  circumstances  and  conditions  are  substim- 
tially  dissimilar,  from  making  different  rates  until  and  unless 
the  Commission  shall  authorize  theni  so  to  do.  Much  less  do  we 
think  that  it  was  the  intention  of  Congress  that  the  decision  of 
the  Commission,  if  applied  to,  could  not  he  reviewed  by  the 
courts.  The  provisions  of  section  16  of  the  act,  which  author- 
ize the  court  to  "  proceed  to  hear  and  determine  the  matter 
speedily  as  a  court  of  equity,  and  without  the  formal  plead- 
ings and  proceeding  applicable  to  ordinary  suits  in  equity,  but 
in  such  manner  as  to  do  justice  in  the  premises,  and  to  this 
end,  such  court  shall  have  power,  if  it  think  iit.,  to  direct  and 
prosecute  in  such  mode  and  by  such  persons  as  it  may  appoint^ 
all  such  inquiries  as  the  court  may  think  needful  to  enable  it 
t<j  form  a  just  judgment  in  the  matter  of  such  petition/'  extend 
as  well  to  an  inquiry  or  proceeding  under  the  fourth  section  as 
to  those  arising  under  the  other  sections  of  the  act. 

Upon  tliase  conclusions,  that  competition  between  rival  routes 
is  one  of  the  matters  which  may  lawfully  be  considered  in 
making  rates,  and  that  substantial  dissimilarity  of  circumstances 
and  conditions  may  justify  common  carriers  in  charging  greater 
compensation  for  the  ti^ansportatir^n  of  like  kinds  of  property 
for  a  shorter  than  for  a  longer  distance  over  the  same  line,  we 
are  brought  to  consider  whether,  upon  the  evidence  in  the  pres- 
ent case,  tlie  courts  below  erred  in  dismissing  the  Interstate 
I  Commerce  Commission's  complaint. 


4 
4 


The   Circuit  Court,  after  a  consideration  of  the  evideDce* 
expressed  its  conclusion  thus: 
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In  any  aspect  of  the  case,  it  seems  impossible  to  consider  this  romiilaint 
oi"  the  Board  of  Trade  of  Troy  against  the  ciefeudant  railroad  coijipanies, 
_  ticiilarly  the  Midland  and  Georgia  CeiitniJ  Railroads,  in  the  matter  of 
pIIb  charges  upon  properly  transported  on  their  roadti  to  or  from  points 
east  ur  ^est  of  Troy,  as  sjieeilied  and  cum  plained  oi\  obnoxious  to  the 
fourth  or  any  other  aection  of  the  Inte instate  Commerce  Act,  The  conditions 
are  not  aulmtantially  the  ^tumi,  and  the  circumstances  are  dissimilar,  so 
that  the  case  is  not  within  the  Statute.  The  case  made  here  is  not  tlie  case 
as  it  waa  made  before  the  Commission.  New  testimony  has  been  laken» 
and  the  ooricliision  reached  is  that  the  bill  is  not  sustained ;  that  it  should 
be  distuiased ;  and  it  is  so  ordered,    69  Fed.  227. 

The  Circtiit  Court  of  Appeals,  in  afBrming  the  decree  of  the 
Circuit  Couit>  used  the  following  language: 

Only  two  railrna^ls^  the  Alabama  Atidland  and  the  Georgia  Central, 
reach  Troy.  Each  of  tlipse  roadn  has  coimeftiou  with  other  Hues,  parti*'8 
hereto,  reaching  all  the  long-^Jistance  markets  mentioned  in  these  proceed- 
ings. The  Commission  finds  that  no  departure  from  the  long  and  short 
hatd  rule  of  the  fourth  aection  of  the  Statute,  as  against  Troy,  as  the 
shorter  distance  point,  and  in  favor  of  Montgomery,  as  the  longer  distance 
point,  appears  t^  be  chargeable  to  the  Georgia  Central.  The  rates  in  ipies- 
tion,  when  separately  considerr  d,  are  not  unreasonable  or  unjust.  As  a 
matter  of  buttiuess  necessity^  they  are  the  same  by  each  of  the  railroads 
that  reach  Troy,  The  Commission  concludes  that  as  related  to  the  rates  to 
Motitgomery,  Columbus,  and  Knfaula,  the  rates  tu  and  from  Troy  unjustly 
dincriminate  against  Troy,  and,  in  the  case  of  the  Alabama  Midlaod,  vio- 
late the  long  and  short  haul  rule. 

The  volume  of  population  and  of  business  at  Montgomery  is  many  times 
Urger  than  it  is  at  Troy.  There  are  many  more  railway  lines  running  to 
aad  through  Montgomeiy,  connecting  with  all  the  distant  markets.  The 
ftbama  river,  open  all  the  year,  is  capable,  if  need  be,  of  bearing  to  Mobile 
I  the  aea,  the  burden  of  all  the  goods  of  every  class  that  pass  to  or  from 
Montgomery*  The  comi)etition  of  the  railway  lines  is  not  stifled,  but  h  fully 
rUCognized.  intelligently  and  honestly  controlled  and  regulated,  by  the  traffic 
elation,  in  ita  nchedule  of  rates.  There  is  no  suggestion  in  the  evidence 
ftftt  the  traffic  managers  who  represent  the  carriers  that  are  members  of  that 
Mfiociation  are  incompetent^  or  under  the  bias  of  any  perscmal  preference 
for  MoDtgomery  or  prejudice  against  Troy,  that  has  led  them,  or  is  likely  to 
lead  tbem,  to  unjustly  dincriminat^  against  Troy,  Wlien  the  rates  to  Mont- 
gomery were  higher  a  few^  yeai-a  ago  than  now,  actual  active  waterdine  com- 
petition by  the  river  came  in,  and  the  rates  were  reduced  to  the  level  of  the 
loweat  practical  paying  water  ratea ;  and  the  volutne  of  carriage  by  the  river 
is  now  comparatively  small,  but  the  controlling  power  of  that  water  line 
remairia  in  full  force,  and  must  ever  remain  in  force  as  long  as  the  river 
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remaius  navigable  to  its  present  capacity.    And  this  water  line  afitects,  to 
degree  less  or  niore^  all  the  shipments  to  or  from  Montgomery  from  or  to  aU 
the  loiig-*ii stance  markets*    It  would  not  take  cotton  from  Montgomery  to 
the  South  Atlantic  j:»orta  for  export^  but  it  would  take  the  cotton  to  th^ 
points  of  its  ultimate  destination,  if  the  railroad  rates  to  foreign  mart* 
through  the  Atlantic  port-*  were  not  kept  down  to  or  below  the  level  of 
profitable  carriagt!  by  water  from  Montgomery  through  the  port  of  Mobile. 
The  volume  of  trade  to  be  comj>eted  for,  the  numl»er  of  carriers  actuaUy 
competing  for  it,  a  constantly  open  river  present  t-o  take  a  large  part  of  it 
whenever  the  railroad  rates  rise  yp  to  the  mark  of  profitable  wat^r  carriage, 
eeern  to  ua,  as  they  did  to  the  Circuit  Court,  to  constitute  circumstances  and 
couditione  at  Montgomery  substantially  dissimilar  from  those  existing  at 
Troy,  and  to  relieve  the  carriei-s  from  the  charges  pri^ffrr^.^d  against  them 
by  its  board  of  triide-    We  do  not  diacuss  the  third  and  fourth  contentions 
of  the  counsel  for  the  appellant,  further  than  to  say  that  within  the  limits 
of  the  exercise  of  intelligent  good  faith  in  the  conduct  of  their  business,  and 
subject  to  the  two  leading  prohibitions  that  their  charges  shall  not  be  unjust 
or*uiirea»onahle,  and  that  they  shall  not  unjustly  discriminate  so  as  to  give 
undue  preference  or  di^nad vantage  to  traffic  or  persons  ahnilarly  circum. 
stanced,  the  Act  to  Regulate  Commerce  leaves  common  carriers,  as  they  were 
at  the  common  law,  free  to  make  special  rates  looking  tf)  the  increase  of  their  ^M 
business^  to  classify  their  traffic,  to  adjust  and  apportion  their  rates  so  astofl 
meet  the  necessities  of  commerce  and  of  their  own  situation  and  relation 
to  it,  and  generally  to  manage  their  important  interests  upon  the  same  ^ 
principles  which  are  regarded  as  sound,  and  adopted,  hi  other  trades  audH 
^N^^Hirstiits.    Tiie  carriers  are  better  qualifietl  to  adjust  Buch  matters  than 
any  court  or  board  of  public  administration,  and,  within  tlie  limitations 
suggested,  it  is  safe  and  wise  to  leave  to  their  traffic  managers  the  adjusting 
of  dissimilar  circumstances  and  conditions  to  their  business.    21  C.C.  A.  51^ 
74  Fed.  7 15. 


I 


The  last  sentence  in  this  extract  is  objected  to  by  the  Commis^ 
sion's  eoonsel,  as  declaring  that  the  det-ernu nation  of  the  extent 
to  which  tliHcHmiiiation  is  justified  by  circumstances  and  condi- 
tions shonid  be  left  to  the  carrier.  If  so  read,  we  should  not  be 
ready  to  adopt  or  approve  such  a  position*  But  we  understand 
the  statement,  read  in  the  connection  in  which  it  occurs,  to  mean 
only  that»  when  once  a  substantial  dissimilarity  of  circumstances  U 
and  conditions  has  been  made  to  appear,  the  carriers  are,  from  ™ 
the  nature  of  the  question,  better  fitted  to  adjust  tlieir  rates  to  suit 
such  dissimilarity  of  circumstances  and  conditions  than  courts  or 
commissions ;  and  when  we  consider  the  difliculty»  the  practical 
impossibility,  of  a  court  or  a  commission  taking  into  view  the 
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various  and  continually  changing  facts  that  bear  upon  the  question, 
And  intelligently  regulating  rates  and  charges  uccoRlingly,  the 
ol)ser\'^ation  objected  to  is  manifestly  jnsL  But  it  does  mrt  mean 
tliat  the  action  of  the  carriers,  in  fixing  and  adjustiiag  the  rates. 
Id  such  instances,  is  not  subject  to  revision  by  the  Conmiission 
and  the  courts^  when  it  is  charged  that  such  action  has  resulted 
in  rales  unjust  or  unreasonable,  or  in  uujust  discrimuiations  and 
references. 


Aire 


Coining  at  last  to  the  questions  of  fact  in  this  case,  we  encoun- 
ter a  large  amount  of  conflicting  evidence.    It  seems  undeniable, 
^fca  the  effect  of  the  evidence  on  both  sides,  that  an  actual  dis* 
similarity  of  circumstances  and  conditions  exists  tetweeo  the 
bities  concerned,  botli  as  respects  the  volume  of  their  respective 
Hfcrade^  and  the  competition,  affecting  rates,  occasioned  by  rival 
Broutes  by  land  and  water.    Indeed,  the  Comunssion  itself  recog- 
nized such  a  state  of  facts»  by  making  an  allowance  in  the  rates 
prescribed  for  dissimilarity  resulting  from  competition ;  and  it 
was  contended  on  behalf  of  the  commission,  both  in  the  courts 
below  and  in  this  court,  that  the  competition  did  not  justify  the 

I  discriminations  against  Troy  to  the  extent  shown,  and  that  the 
tillowance  made  therefor  by  the  Commission  was  a<lue  allowance. 
The  issue  is  thus  restricted  to  the  question  of  the  preponder- 
ance  of  the  evidence  on  the  respective  sides  of  the  controversy. 
We  have  read  the  evidence  disclosed  by  the  record,  and  have 
endeavored  to  weigh  it  with  the  aid  of  able  and  elaborate  discus- 
sions by  the  respective  counsel. 
No  useful  purpose  w\iuld  be  served  by  an  attempt  to  fonnally 
state  and  antUyze  the  evidence,  but  the  result  is  that  we  are  not 

I  convinced  that  the  courts  below  erred  in  their  estimate  oft  the 
evidence,  and^  tha^.  we  perceive  no  error  in  the  principles  of  law 
on  which  they  proceeded  in  the  application  of  the  evidence. 

The  decree  of  the  Circuit  Court  of  Appeals  is  accordingly 
affirmed. 

Mr.  Justice  Harlak,  dissenting: 

1  dissent  from  the  opinion  and  judgment  in  this  case.    Taken 
in  connection  with  other  decisions  defining  the  powers  of  the 
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Interstate  Commerce  Coimiiission,  the  present  decision,  it  seems 
to  nie,  goes  fnr  to  make  that  Commission  a  useless  body,  for  all 
practical  purposes,  iind  to  defeat  many  of  the  important  objecte 
designed  bo  he  aecomplished  by  the  various  enactments  of  Con- 
gress relating  to  interstate  commerce.  The  CommLssion  waa 
established  t-i*  protect  tlie  public  against  the  improper  practices 
of  transportation  eompiinies  engaged  in  commerce  among  the 
several  states.  It  has  been  left,  it  is  true,  with  power  to  make 
reports  and  to  issue  protests.  But  it  has  been  shorn,  by  judicial 
interfiretation,  of  authority  to  do  anything  of  an  effective  char- 
acter. It  is  denieil  many  of  tlie  powers  which,  in  my  judgment,  _ 
were  intended  to  be  conferred  upon  it.  Besides,  the  acts  of  Con-  f 
gress  are  now  so  construed  as  to  place  communities  on  the  lines 
of  interstate  coramei^ce  at  ihv  merey  of  competing  railroad  com- 
panies engaged  in  such  commerce.  The  judgment  in  this  case, 
if  I  do  not  misai>prehen<l  its  scope  and  effect,  proceeds  upon  the 
ground  that  railroad  companies,  when  competitors  for  interstate 
business  at  certain  points,  luay,  in  order  to  secure  traflicfor  and 
at  those  points,  establish  rates  that  will  enable  them  to  accom- 
plish that  result,  although  such  rates  may  discriminate  against 
intermediate  points.  Under  such  an  interpretation  of  the  statr 
utes  in  question,  they  may  well  he  reganled  as  recognizing  the 
authority  of  com[)eting  railroad  companies  engaged  in  interstate 
commerce — when  their  interests  will  be  subserved  thereby  — 
to  build  up  favored  centers  of  population  at  the  expense  of  the 
business  of  the  country  at  large*  I  cannot  believe  that  Congress 
intended  any  such  result,  nor  do  I  think  that  it.s  enactmeu_ 
properly  iuterpreted,  would  lead  to  such  a  result. 


a7> 
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THE  SOUTHERN  BASING  POINT  SYSTEM 
The  Dawson,  Ga.,  Case^ 

Prouty,  Commissioyier : 

The  complainant  in  this  case  is  a  mercantile  organization  rep- 
resenting the  commercial  interests  of  the  city  of  Dawson,  Ga. 
No  question  is  made  about  its  competency  to  prosecute  this 
proceeding.  The  complaint  is  that  freight  rates  now  in  force 
from  New  York  and  northeastern  cities,  from  Cincinnati,  Ohio, 
Nashville,  Tenn.,  Chattanooga,  Tenn.,  and  New  Orleans,  La.,  to 
Eufaula,  Ala.,  and  Georgetown,  Americus  and  -Albany,  Ga.,  as 
compared  with  those  to  Dawson,  Ga.,  are  in  violation  of  the 
third  section  of  the  Act  to  Regulate  Commerce,  in  that  they 
work  an  undue  preference  against  Dawson.  .  .  . 

The  clsiss  rates  from  the  points  aboved  named  are  as  fol- 
lows :    [Abridged.  —  Ed.] 

Rates  in  Cents  per  100  Pounds,  bxcept  Class  F,  which  is 
PEB  Babrbl 
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Frmi  New  York,  mr.,Uf 

Dawson,  Ga.,  - 

■.i' 

i 

via.  sea  and  rail »    »    t    . 
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^78 

81 

^*   all  rail 
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121107  01 

75   61 
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1  Decided  March  27, 1899.  Interstate  Commerce  Reports,  Vol.  VIII,  pp.  142- 
167.  Other  similar  case^  have  been  recently  decided  for  Cordele,  Ga.  {Ibid,, 
Vol.  VI,  343) ;  Griffin,  Ga.  {Ibid.,  Vol.  VII,  226) ;  Hampton,  Fla.  {Ibid,,  Vol. 
VIII,  503);  Wilmington,  S.C.  (Ibid.,  Vol.  IX,  118);  and  Tifton,  Ga.  {Ibid., 
Vol.  IX,  100). 
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Rates 

IN 

Cents, 

ETC 

(continued) 
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(fiiuKl  on  EufaalB.) 

The  commodity  rate  on  sugar  from  New  Orleans  is,  per  hun- 
dred pounds,  to  Eufaula,  Americus  and  Albany  18  cents,  to 
Dawson  31  cents.  ♦♦♦♦♦* 
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An  examination  of  this  map  shows  that  the  lines  of  the  de 

fendant  Central  of  Georgia  Railway  Company  reach  Americus^a* 
Albany,  Eufaula  and  Dawson,  its  outlying  termini  being,  so  tc^- 
speak,  Savannah  upon  the  coast  and  Atlanta,  Birmingham  and. 
Montgomery  in  the  interior.    The  line  of  the  defendant  Georgia^ 
&  Alabama  Railway  Company  reaches  Americus,  Albany  ani 
Dawson,  its  termini  being  Savannah  upon  the  coast  and  Mont- 
gomery in  the  interior.    It  also  has  a  line  extending  from  Co- 
lumbus to  Albany  through  Dawson,  crossing  the  main  line  ab 
Richland.    The  Plant  System  connects  Albany  with  Brunswick: 
upon  the  Atlantic  seaboard. 

Traffic  from  New  York  and  other  Atlantic  cities  may  reach, 
these  different  points,  either  all  rail  or  by  rail  and  ocean.  The 
rate  in  the  two  cases  is  somewhat  different,  but  one  is  supposed 
to  be  fairly  the  equivalent  of  the  other.  Traffic  coming  by  ocean 
and  rail  would  reach  Savannah  by  water,  from  whence  it  might 
pass  by  either  of  the  defendant  lines  to  any  one  of  the  points  in 
question,  except  Eufaula,  which  is  only  reached  by  the  Central 
of  Georgia  Railway.  Traffic  coming  all  rail  from  the  North 
would  also  ordinarily  pass  through  Savannah,  although  it  might 
reach  these  points  through  lines  farther  inland.  The  rate  is  the 
same  by  all  routes.  The  distance  from  Savannah  to  these  sev- 
ei*al  points  by  the  Central  of  Georgia  Railway  is  — 

To  Americus 262  miles 

To  Dawson 289     " 

To  Eufaula 335     •* 

To  Albany 298     ** 

Traffic  passing  over  this  line  from  Savannah  would  naturally, 
although  not  necessarily,  pass  through  Americus  and  Dawson 
in  reaching  Eufaula,  and  through  Americus  in  reaching  Albany. 

The  distance  from  Savannah  by  the  Geoi*gia  &  Alabama 
Railway  is  as  follows  : 

To  Americus 199  miles 

To  Dawson 268     ** 

To  Albany 276     •* 

Traffic  from  Savannah  to  Albany  by  this  line  would  pass 
through  Dawson.    The  distance  from  Brunswick  to  Albany  via 
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tile  Plant  System  is  171  miles,  and  from  Albany  to  Dawson  by 
t^lie  Gtforgia  iSt  Alabama  liue  23  miles. 

I        The  short  line  all  mil  distance  from  New  York  is  — 
[               To  Americas    ..*.... 1036  miles 
I               To  Da\\son 1063     " 
'                To  Eufaula       .     ,     ,     , 1100     ♦* 
L               To  Albany  ,     .     .     . ,     1072     " 
For  the  purposes  of  this  inquiry  Cincinnati,  Nai^hville  and 
Chattanooga  may  be  treated  as  one  gioup*    Traffic  from  these 
I>oints  reaches  the  pouits  in  question  through  either  Atlanta, 
Birmingham  or  Montgomery-     The  rate  by  all  those  gateways 
is  the  same  and  t!ie  difference  in  distanee  is  not  considerable. 
■Traffic  for  all  these  points  via  the  Central  of  Georgia  Railway 
xxiight  come  to  that  line  at  Atlanta,  Birmingham  or  Montgomery, 
The   Georgia  *fc  Alabama  %vouhl    ordinarily  receive   trailic  for 
H^mericus,  Dawson  or  Albany  at  Montgomery.    The  distance  by 
t,lxat  line  from  Montgomery  is  — 

To  Amedcus 141  miles 

To  Dawson 126     ** 

To  Albany     . 102     ** 

Traffic  from  these  points  via  Montgomery  over  this  line  would 
pass  through  Dawson  in  reaching  Albmy*       •  •  ♦ 

New  Orleans  freight  reaches  the  points  in  question  over  the 
defendant  lines  ordiiiaiily  through  Montgomery^  although  it 
might  come  through  points  north  of  Montgomcr}%  but  in  that 
event  the  distance  would  be  considerably  increased^    The  short 

^line  distance  from  New  Orleans  is  — 
To  Eufaula .     ,     401  miles 
To  DawHon 447      ** 
K          To  Aiuericus 4tl2      ** 
P         To  Albany 483     ** 
The  rat^s  from  all  the  points  in  question  to  Americus^  Albany 
and  Eufaula  aj  e  arbitrarily  made ;  that  is,  these  points  are  re- 
garded as  base  pnints.    The  j-ate  to  Dawson  is  said  to  be  the 
lowest  coml»i nation,  which  is  onderstood  to  mean  the  lowest 
through  rate  which  can  be  made  by  adding  the  local  rate  from 
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some  base  point  to  Dawson.  It  was  further  said  in  testimony 
that  the  lowest  combination  at  the  present  time  in  most  cases 
was  that  upon  Eufaula. 

Daw8on  is  a  town  of  from  2500  to  3000  inhabitants.  It  has 
one  wholesale  and  some  fifty-four  retail  establishraents.  Several 
important  industries  are  located  at  that  point, 

Americus,  Albany  and  Eufaida  are  nil  towns  of  from  5500 
to  8000  inhabitants.  They  have  from  four  to  eight  wholesale 
bouses  each«  with  industries  of  various  kinds,  two  or  three  times 
as  extensive  as  Dawson.  The  only  two  lines  of  railway  at 
AniericuH  are  those  of  the  defendants*  and  the  same  is  true  of 
Dawson.  Albany  has,  in  addition  to  the  lines  of  the  defendants, 
the  Plant  System  from  Brunswick  upon  the  seaeoast  in.  The 
only  line  at  Eufuula  and  Georgetown  is  the  defendant  Central 
of  Georgia  Railway.        ••♦♦♦• 

We  find  nothing  in  the  commercial  conditions  exii?ting  at 
Eufaula,  Americas  and  Alkiny  which  requires  the  defendants  to 
give  tliose  tow^l5  better  freight  rates  than  Dawson  or  justifies 
them  in  so  doing.  Albany  has  in  the  Plant  System  an  additional 
line  of  railwaj^  which  is  an  aggressive  competitor  for  business 
from  New  York  and  other  Atlantic  ports,  and  which  might  per- 
haps reasonably  justify  a  somewhat  better  rate  from  such  points, 

Eufaula  is  situated  upon  the  Chattahoocliee  river*  The  dis- 
tance from  Columbus  to  Eufaula  is  about  105  miles,  from  Eufaula 
to  Alaga  about  125  miles,  and  from  ALiga  to  River  Junction  50 
miles.  Some  five  or  six  different  railways  connect  at  Columbus. 
The  Plant  System,  running  from  Brunswick  through  Alaga  to 
Montgomery,  crosses  the  river  at  Alaga,  while  the  Louisville  & 
Nashville  touches  it  at  Uiver  Junction,  upon  the  west  bank,  and 
fhu  Florida  Central  &.  Peninsular  at  Chattahoochee,  upon  the 
east  bank.  Counsel  for  the  defendants  stated  ujion  the  argument 
that  lie  did  not  claim  that  traffic  reached  the  points  in  question 
from  points  like  New  York  or  New  Orleans  by  way  of  the  ocean 
and  the  Chattahoochee  river,  but  that  he  did  claim  that  this 
river  was  navigable,  and  that  there  were  in  fact  lines  of  steam- 
boats upon  it  which  brought  into  easy  connection  different  towns 

-^n  the  river  itself. 
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It  did  not  appear  what  the  rate  of  freight  was  between  Cnlum- 
ons  and  Eufaula,  nor  whether  freight  from  the  points  in  question 

H^v^^  ever  actURlly  transported  to  Enfaula  by  way  of  Columbus 
^tid  the  river.  Neither  did  it  appear  what  the  rate  or  the  move- 
**^ont  of  freight  was  between  Alaga,  River  Junction  and  Eufaula. 

■T^he  rates  from  New  York,  Cincinnati^  and  the  other  points  in 
^^^stion  are  the  same  to  Columbus  and  Eofaula,  while  to  Alaga 
^li^y  are  materially  higher,  being  ordinaiily  somewhat  higher 
^han  to  Dawson,  At  River  Junction  and  Chattahoochee,  where 
^^H  competition  again  l)eeonies  possible,  they  are  about  the  same 
^^  at  Eufaula.  No  reason  was  given  to  account  for  the  fact  that 
**iver  competition  between  Columbus  and  Eufaula  could  reduce 

■  ^Vie  Eufaula  rale  to  a  level  with  the  Columbus  rate,  while  the 
^^me  competition  between  Columbus,  Eufaula,  Alaga,  and  River 
J^  unction  left  the  mtes  at  Alaga  materisdly  above  those  at  Eufaula, 

■  ^^^ducing  them  again  at  River  Junction  to  the  same  leveh 

"  We  lind  that  there  is  no  movement  of  freight,  and  no  proV 
utility  that  any  freiglit  will  be  moved,  fn^m  New  York,  Cincin- 
nati, Nashville  and  New  Orleans  by  water  to  Eufaula  or  any 
other  point  upon  the  Chattjihoochee  river,  and  that  the  lower 
rates  to  Eufaula  are  not  justilied  by  any  such  possible  competi- 

^tion.    There  is  communication  for  about  ten  months  each  year 
W  steamboat  between  different  points  upon  that  river  which 
WFords  actual  means  for  the  transiKU  tation  of  freight  between 
such  points. 
The  testimony  shows  this  service  to  l>e  about  triweekly  dur- 
ing  the  season  of  nuvigntion.   We  fuid  that  this  competition  ex- 
H    isting  between  Columbus  and  Eufaula  does  not  uecessitivte  the 
V    maintenance  of  the  same  rate  at  Eufaula  as  at  Columbus.    Just 
W     what  relation  l>etween  the  Cnhim}>us  and  Eufaula  rates  that  com- 
petition might  establish,  we  liave  no  means  of  determining.    In 
our  opinion  it  does  not  enter  into  the  fixing  of  the  present 
I         Eufaula  rates. 

■  Eufaula  is  situated  upon  the  west  bank  of  the  Chattahoochee 
river.  Georgetown  is  a  small  village  just  opposite  Eufaula  upon 
the  east  bank,  and  the  rate  to  Geoigetown  is  of  necessity  sub- 
stantially the  same  as  the  Enfaula  rate.  •  #  # 
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Formerly  rates  in  the  State  of  Georgia  from  Atlanta  to  Alban 
were  lower  than  rates  from  Atlanta  to  Dawson.  Upon  complain' 
of  the  Dawson  Board  of  Trade,  the  Railroad  Commission 
Georgia,  on  Sept^mljer  1,  1897,  ordered  an  adjustment  of  thei 
lates  so  that  all  rates  from  Atlanta  and  ail  rates  which  bas< 
upon  Atlanta  were  made  tlie  same  to  Dawson  and  Albany.    In. 
accordance  with  this  order  tlxe  intrastate  rate-s  are  now  the  sami 
from  Atlanta  to  these  two  points*  hut  the  interstate  rates,  wbic 
are  made  through  Atliuita  or  which  base  upon  Atlanta*  as  all 
these  rates  both  from  the  East  and  from  the  West  in  effect  do» 
still  favor  Albany  as  hereinbefore  set  forth» 


a 
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It  is  plain  that  the  rates  under  consideration  create  a  preference 
against  Dawson  in  favor  of  Albany,  Americus  and  Eufaulit. 
Americus  Ls  to  the  northeast,  Albany  to  the  southeast,  and 
Eufaula  to  the  west,  of  Dawson,  thus  surrounding  it  upon  all 
sides*  And  yet,  no  matter  from  wliat  point  the  traffic  comes, 
whether  fmm  the  North,  the  East,  the  South  or  tlie  West,  the 
rate  to  all  these  points  is  lower  than  to  Dawson 

It  is  equally  clear  that  this  preference  works  to  the  disadvan- 
tage of  Dawson  as  compared  with  Eufaula,  Americus  and  Albany, 
This  follows  l>oth  from  necessary  inference  and  from  actual  testi- 
mony. The  Dawson  merchant,  whether  wholesale  or  retail,  pays 
just  so  much  more  for  his  goods  than  hLs  brother  merchant  in 
these  surroundiog  towns,  and  this  amount  is  in  many  cases  a  very 
considerable  one. 
same  price  as  does  the 
he  loses  exactly  so  much,  and  is  therefore  prejudiced  to  exactly 
that  extent.  If,  upon  the  other  hitnd,  be  recoups  himself  far 
this  difference  in  the  freight  rate  by  an  increased  price  to  his 
customer  at  or  in  the  vicinity  of  Dawson,  then  that  customer  im 
injured  to  exactly  the  same  extent, 

It  is  found  lis  a  fact  from  the  testimony  in  the  case  tliat  it  Ib\ 
impossible  to  do  a  wholesale  business  from  Daw^son  in  com-' 
petition  with  any  one  of  these  three  towns  in  territory  which 
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If  he  sells  his  goods  to  the  consumer  at  tbdfl 
the  merchant  in  Aracrirus,  Albany  or  Eufaula, 
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l€*gitimately  belongs  to  Dawson,  and  it  is  also  found  that  in  the 

development  of  tbat  cenier  these  increased  freight  rates  are  a 

serious  drawback. 

The  question  then  renmins.  Is  this  p»reference  an  undue  one? 

Even  if  it  does  work  to  the  disadvantage  of  Dawson,  is  it  not 

justifiable? 

The  defendants  insisted  in  their  answei"s  that  so  far  as  Eufaula 

Was  concerned  these  rates  were  jiistitied  by  water  competition 

upon  the  Chattahoochee  river.  The  answers  alleged,  and  some 
attempt  was  made  to  show  liy  the  testimony  of  witnesses,  that 
commodities  consumed  at  Eufaula  were  actually  brought  from 
Kew  York,  Cincinnati  and  New  Orleans  by  ocean  or  river  and 
ocean  to  the  mouth  of  the  Chattahoochee,  and  thence  carried 
up  that  river  to  Eufaula  and  other  points  upon  it.  This  claim 
was  not,  however,  supported  by  the  testimony,  and  was  formally 
akmdoned  by  coun^sel  for  defense  upon  the  argument,  who  stated 
that  he  did  not  claim  upon  the  evidence  that  freight  was  brought 
by  ocean  to  the  mouth  of  the  Chattalioochee,  and  fiom  thence 
carried  up  the  river  to  these  different  points  like  Knfaula,  but  he 
did  claim  that  the  Chattalioocliee  river  connected  different  lines 
of  railway  touching  it  at  different  points,  and  thereby  brouglit 
these  lines  of  railway  into  competition  with  each  other.  The 
Chattahoochee  river  is  navigable  during  a  portion  of  the  year, 
and  is  at  the  present  time  navigated  \>y  several  small  steamboats, 
which  afford  communication  between  the  various  points  upon 
that  river  from  Colo  ml  ma  to  Apalachicola.  That  river  is  crossed 
by  several  railroads  at  Cohunbus,  by  the  Central  of  (Georgia  Kail- 
miy  at  Eufaula,  by  the  Phmt  System  at  Alaga,  and  is  tonched 
by  the  Louisville  &  Nashville  at  River  Junction,  and  the  Florida 
Central  &  Peninsular  at  Chattahoochee. 

The  only  line  of  railroad  reaching  Eufaula  is  that  of  the  de- 
fendant Central  of  Georgia  Railway  Company.  There  are,  how- 
ever, several  lines  at  Columbus  whicli  create  active  competition 
at  that  point,  and  the  contention  of  the  defendants,  ajs  stated  by 
counsel  in  his  argument  and  in  his  printed  brief,  is,  that  inasmuch 
as  these  two  pointj^  nrc  connected  by  the  river,  1  uglier  rat^s  can- 
not be  maintJiined  at  Eofaula  than  are  maintained  at  Columbus. 


3L)6 


KAILWAV   PROBLEMS 


tre 
en  ■ 

rofl 

I 


This  contention  hiui  been  examined  and  rejected  in  the  findings 
of  faet,  Eufanla  is  105  miles  from  Columbus,  Its  water  con- 
nection with  Colutubus  is  by  small  steamers  which  pass  it  on  their 
way  to  A]>ahiebicola  three  times  a  week  for  ten  months  in  the 
year.  No  tlirungh  rate  via  Columbus  and  the  river  is  maintained, 
nor  does  the  ease  show  tbat  a  pound  of  freight  ever  passed  frora^ 
New  York,  Chattanooga  or  New  Orleans  tbrongh  Columbus  and" 
down  the  river  to  Enfaula.  There  is  nothing  in  this  situation 
which  leads  to  the  conviction  that  the  rates  at  Eufaula  are 
appreciably  affected  by  this  river  competition,  —  especially  when 
this  same  competition,  operating  in  exactly  the  same  way,  pro- 
duces no  effect  at  Alaga  or  River  Junction. 

Very  probably  tlie  Central  of  Georgia  Company  believes 
good  policy  to  make  tlie  low  rate  to  Eufaula,  thereby  developin 
that  town  and  stimulating  tlie  movement  of  freight  to  and  from  it ; 
but  might  not  the  same  policy  result  in  an  incret^sed  movement, 
to  Dawsnn,  and  at  all  events  lias  not  Dawson  the  right,  underj 
the  Act  to  Regulate  Commerce,  to  insist  upon  equal  treatment  f] 

The  remaining  alleged  justification  for  this  discrimination 
against  Dawson  is  railway  competition  or  the  competition  of 
markets  acting  through  the  railways.  As  ah'eady  said,  the  Ceii*j 
tral  of  (Tet)rgia  Kailway  is  the  only  line  reaching  Eufaula  and' 
traffic  whether  from  the  East,  the  West  or  the  North  must  enterj 
that  town  over  tliat  line.  Tmffic  from  New  Orleans  to  Dawson 
would  pass  by  tlie  short  Hue  tlirough  Eufaula,  and  this  might 
justify  a  lower  rate  to  Eufaula  than  to  Dawson.  The  short  line 
distance  from  Nashville  and  Cincinnati  is  through  Chattanooga, 
and  is  less  to  I>awson  than  to  Eufauht.  It  is  difficult  to  see, 
therefore,  how  the  higlier  rate  to  Dawson  tlian  to  Eufaula  from 
these  points  can  be  justified,  and  we  hold  that  it  is  not. 

In  case  of  New  York  and  correspond ing  eastern  cities  the  dis- 
crimination is  even  more  manifest.  Traffic  from  these  points, 
wliether  by  rail  or  liy  ocean,  ordinarily  reaches  Eufaula  through 
Savannah.  In  passing  from  Savannah  to  Eufaula  it  would  natu- 
rally pass  through  Dawson,  and,  by  whatever  route  it  went,  the 
distance  to  Eufaula  would  be  greater  than  to  Dawson*  The  cora- 
petition  at  Eufaula  we  have  already  referred  to.    At  DawsoJ 
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the  Georgia  &  Alabama  Railway  is  a  direct  corapetitor.  We  can 
see  no  possible  reason  wljy  rates  to  Eufaula  from  New  York  and 
other  easteiii  poiiitw  sbuidd  1)6  lower  than  to  Dawson,  and  we 
think  that  the  maintenanee  of  sueh  rates  is  witbouL  justification, 
and  is  in  violation  of  tlie  third  section. 

Comparing,  now,  Americus  and  Albany  with  Dawson,  we  find 
that  traffic  from  New  York  and  eastern  points  readies  Anierieus 
and  Dawson  by  tlie  lines  of  both  defendanti*  through  Savannah. 
The  distance  from  Savannah  to  Americus  is  considerably  less  than 
to  Dawson.  While  the  distance  to  Albany  by  the  Hjies  of  the 
defendants  is  as  great  as  that  to  Dawson,  the  Plant  System  brings 
Alljany  nearer  to  the  seaeoast  at  Brunswick,  and  gives  it  an  addi- 
tional means  of  connection  with  New  York,  whifh  would  entitle 
it  to  as  low  a  rate  as  Americus*  W^e  do  not  tliink,  therefore, 
that  it  can  be  affirmed  that  under  no  circumstances  should 
Americus  and  Albany  receive  a  better  rate  from  New  York  and 
the  East  than  Dawson, 

Traffic  from  Nashville,  Cuicinnati  and  Chattanooga  miglit 
reach  these  three  points  over  the  lines  of  the  dcfcndauts  in  vari- 
ous ways*  The  short  line  in  all  cases  is  througii  Chattanooga  and 
Atlanta,  and  is  somewhat  less  to  Americus  and  somewhat  greater 
to  AHiany  than  to  Dawson.  While  as  a  transportation  proposi- 
tion this  difference  in  distance  is  insignificant,  we  are  not  prepared 
toafKrm  that  inider  no  rate  adjustment  might  the  rates  to  Ameri- 
cus be  less  than  those  to  Dawson,  but  we  do  hold  tliat  under  no 
circumstances  should  the  rate  to  Albany  be  lower  than  the  lute 
to  Dawson,  In  this  we  determine  with  reference  to  interstate 
rates  what  the  Commission  of  (Georgia  has  already  established  in 
respect  to  rates  within  the  State. 

Tniffic  from  New  Orleans  for  either  of  these  three  points  passes 
by  the  short  line  througii  Birniingham,  the  distance  to  Americus 
and  Albany  being  substiuitially  the  same,  and  that  to  Dawson 
somewhat  less.  We  hold  that  there  is  no  justification  for  a  lower 
rate  from  New  Orleans  to  either  Americus  or  Albany  tlian  to 
Dawson. 

It  is  urged  that  these  rates  have  been  made  under  stress  of  com- 
petition between  eastern  and  western  markets.    It  is  said  both 
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the  Etist  and  the  West  demand  a  rate  which  will  entitle  either 
section  to  sell  in  this  territory. 

But,  first,  is  there  any  reaBon  why  the  market  of  production 
shoultl  demand  an  equality  which  is  not  also  accorded  to  the  mar- 
ket of  consumption?  If  New  York  and  Chicago  demand  the 
same  right  to  sell  inlx)th  Eufaula  and  Americus,  may  not  Diiw- 
son  demand  the  same  right  to  purchase  in  either  miu^ket  that 
Eufaula  or  Amerieus  has? 

Then,  again,  what  eastern  and  western  markets  ask  for  is 
equal  rights.  They  do  not  demand  a  higher  rate  to  Dawson  than 
to  Amerieus.  These  defendants  absolutely  control  the  situation 
both  at  Dawson  and  at  Amerieus.  Now,  if  it  be  true  that  the 
rate  must  be  the  sartie  to  Araericus  from  both  the  East  and  from 
the  West,  why,  nevertheless,  cannot  that  rate  Ije  somewhat  raised 
from  all  directions  and  tlie  Dawson  rate  correspondingly  lowered  ?  ^ 
Tlie  discrimination  of  whicli  Dawson  complains  would  thereby 
be  removed  and  the  adjustment  lietween  eastern  and  western  ] 
markets  equally  preserved. 

The  situation  complained  of  in  this  case  grows  out  of  the  sys- 
tem of  basing  points,  which  prevails  in  Southern  territory.  For  ' 
the  purpose  of  making  rates  into  this  territory  certain  points  are 
selected  to  which  an  arbitrary  rate  is  made,  the  rate  to  surround- 
ing points  being  deternnned  by  adding  to  these  arbitrarj^  base 
rates  the  local  rates,  Amerieus,  Albany  and  Eufaula  are  basing  ■ 
point-s,  and  by  virtue  of  that  circumstance  enjoy  the  low  rates  in 
question.  Dawson  is  not  a  bjising  point*  Now,  granting  that  the 
carrier  may  make  lower  rates  to  competitive  points  tlian  are  made 
to  intermediate  noncompetitive  points,  we  think  it  clear  that  the 
carrier  is  not  at  liberty  in  tlie  selection  of  these  baling  points  to 
determine  that  this  town  shall  have  the  benefit  of  the  low  rate  ' 
and  that  to\\ii  shall  not,  when  the  means  of  competition  and  the 
conditions  suiTounding  that  competition  do  not  materially  differ. 
Take  aa  an  illustration  Amerieus  and  Dawson.  The  only  tw^o 
railroads  serving  these  towns  are  the  lines  of  the  defendants.  No 
^vat4^r  cr^mpetition  is  involved.  The  distances  from  the  marketa 
in  question  to  these  two  cities  are  substantially  the  same.  Now, 
what  reason  is  there  for  giving  Araericus  a  rate  of  18  cents  per 
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himdred  pounds  on  sugar  from  New  Orleans,  wkile  Dawson  pays 
a  rale  of  *61  cente  upon  the  same  tioimiiodity  ? 

It  should  be  carefully  noticed  that  the  rate  to  Americus  is  an 
arbitrary  i*ate.  If  that  rate  were  fixed  by  adding  to  the  com- 
petitive ocean  rate  between  New  York  and  Savannjdi  the  rate 
of  the  Georgia  Kailrotid  Commission^  it  might  be  said  that  the 
Americus  rate  was  fixed  by  competition  lieyond  the  control  of 
either  of  the  defendants.  Such  is  not,  however,  the  case.  The 
ntte  to  Americus  is  less  than  the  rate  to  points  like  Huntington, 
Leslie  and  De  Soto  upon  the  line  of  the  Georgia  «i^  Alabama 
mt  of  Americus*  Why,  then,  is  it  that  the  rate  to  Americus 
is  made  lower  than  the  surrounding  rates  and  lower  than  the 
Dawson  rate  ? 

Counsel  for  the  defendants  stated  upon  the  argument  that  it 
was  owing  to  competition  between  the  Central  of  Georgia  and 
tiie  Georgia  &  Alabama,  and  that  the  same  competition  did  not 
operate  at  Dawson,  altliough  the  same  means  of  competition 
existed.  He  said  that  tlic  rate  to  Americus  was  made  by  one 
line,  and  that  the  other  line  must  accept  that  rate  or  refuse  the 
business. 

The  cit}^  of  Dawson,  in  its  distress,  asks  of  the  Traffic  Manager 
of  the  Central  of  Georgia  Railway,  "  Why  do  you  make  the  low 
rate  to  Americus  and  maintain  the  high  rate  to  Dawson?"  and 
the  answer  is,  "^  I  make  the  low  rate  to  Americus  because  my 
competitor,  the  Georgia  &  Alabama  Railway,  over  which  I  have 
no  control,  makes  that  rate,  and  I  must  either  meet  it  or  go  out 
"of  the  business.  I  do  not  make  a  corresponding  rate  to  Dawson 
because  my  competitor,  the  Georgia  &  Alabama  Railway,  does 
uot  make  such  a  rate."  Thereupon  the  city  of  Dawson  turns  to 
the  Traflic  Manager  of  the  Georgia  &  Alabama  Railway,  and 
mquires,  '^  Why  is  it  that  you  make  the  low  rate  to  Americus 
while  maintaining  the  high  rate  to  Dawson  ?  *'  and  again  the 
answer  is,  *"I  make  the  low  rate  to  Americus  because  my  com- 
petitor, the  Central  of  Georgia  Railway,  over  which  1  have  no 
control,  makes  that  rate,  and  I  must  meet  it  or  refuse  the  busi- 
ness. I  do  not  make  the  same  rate  to  Dawson  because  my  com- 
titor,  the  Central  of  Georgia  Railway,  does  not.*'    This  is 
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worse  thcan  Hindoo  Mythology,  according  to  which  the  earth 
was  supported  upon  the  back  of  a  tortoise,  whicli  in  turn  rested 
on  the  back  of  an  elcphaitt.  In  that  case  the  turtle  at  least 
had  something  to  8tand  upon. 

Now,  it  is  pretty  apparent  unless  the  traffic  managers  of  these 
lines  can  give  some  intelligent  reason  for  making  the  low  I'ate  atH 
AmericU8  and  not  at  Dawson,  the  Act  to  Regulate  Commerce, 
which  foihids  an  undue  piefcrenee*  is  violated. 

Counsel  for  the  defendants,  being  pressed  with  this  observa- 
tion, said  that  in  the  present  instance  the  justification  for  the 
lower  rate  at  Americus  was  found  in  the  fact  that  Am  eric  Ui* 
was  a  larger  trade  center  than  Dawson,  and  therefore  entitled  i 
a  better  rate. 

By  the  Census  of  1890  the  population  was : 

Of  Macon 22  J4Q 

Of  Coluuibua 17,30a 

Of  MoutgOTDery 21,883 

Of  Americus 6,398 

Of  Albany 4,iI0§ 

OfEiifttula .  4,394 

Of  Dawson .  2,284 

Macon  had  six,  Columbus  three,   Montgomery  sir,  Albany] 
three,  Americus  two,  Eufaula  one,  and  Daw.son  two  railroads. 

Americus  with  tJOOO  inhabitants  and  two  railways  had  the 
same  rate  as  Columbus  with  17,000  inhabitants  and  three  rail- 
ways;  Albany  with  4000   inhalutanti*   and  three   mil  ways  oh-M 
tained  the  same  rates  as  Matron  with  22,000  inhabitants  ami  sixfl 
railways;  Eufaula  with  4000  inhabitants  and  one  railway  ob-S 
tained  the  same  mtes  as  Montgomery  with  21,000  inhabitants  j 
and  six  railways.    Still,  these  defendants  who  make  and  partici-™ 
pate  in  the  aforesaid  rate  adjustments,  insist  that  Dawson  with 
2000  inhabitants  and  two  railways  is  not  entitled  to  the  same 
rat^  as  Americus  with  6000  inlialntants  and  the  same  two  rail- 
ways.   It   should  be  observed  that  this  discrimination   is  one 
which  fortifies  itself  from  year  to  yean  since  the  more  favomble 
freight  rate  increases  every  day  the  difference  in  population  be* 
tween  Americus  and  Dawson.    It  was  said  upon  the  argument, 
and  not  denied,  that  when  the  Georgia  &  Alabama  Railway  was 
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firet  corapleted  between  Aniericua  aiid  Savaimab,  Americus  uikI 
Dawson  clid  not  dififer  materially  in  size. 

Jt  lias  been  found  as  a  matter  of  fact  that  there  are  no  com- 
mercial or  competitive  eoiiditiruLs  at  Ameiicns  which  entitle  that 
city  to  a  better  rate  than  Daw8on.  Under  aunie  different  ad jiist- 
laent  of  freight  rates  Anierieus  raight  be  entitled  in  some  in- 
stances to  a  better  rate  than  Dawson.  So  long  as  the  present 
system  of  rate  making  is  continued,  we  hold  that  Dawson  should 
be  given  the  same  rate  as  Americus*  We  do  not  approve  that 
systenu  but  if  the  defendants  pnt  and  continue  it  in  force  they 
caimot  be  heard  to  say  that  Dawson  should  not  receive  tbe  same 
treatment  as  Americus. 

In  accordance  with  the  foregoing  views  an  order  will  be  made 
directing : 

First :  That  the  Central  of  Georgia  Railway  Company  cease 
*nd  desist  from  maintaining  higher  rate.**  from  New  York  and 
other  eastern  pointn  to  Dawson  than  are  miiintuined  to  Enfaula ; 
Second  :  That  lK>th  the  defendants  cciise  and  desist  from 
maintaining  liigher  rates  from  Nashville,  Cincinnati  and  Chat- 
tinooga  to  Dawson  than  to  Albany ; 

Tbird:  That  kfth  the  defendants  cease  and  desist  from 
maintaining  high(*r  rates  from  New  Orleans  to  Dawson  than  to 
Americus  or  Albany  : 

Fourth  :  That  so  long  as  the  present  system  of  rate  making 
is  adhered  to,  the  defendants  cease  and  desist  from  niaintaming 
higher  rates  from  any  of  the  points  in  question  to  Daw^son  than 
fire  maintained  to  ATiif;pf>yfj,  / 


XVI 

RATES  TO  COMPETING  LOCALITIES 

The  Danville,  Va.,  Case^ 

Pbouty,  Commissioner: 

•  «•««««• 

The  rates  complained  of  are  divided  in  the  complaint  into 
four  groups.  Firet,  those  to  Danville  from  northern  and  eastern 
cities ;  second,  rates  on  sugar,  molasses,  rice,  and  coffee  from 
New  Orleans  to  Danville ;  third,  rates  from  certain  western 
points  to  Danville ;  fourth,  the  rate  on  tobacco  from  Danville 
to  western  points. 

1.  Freight  from  northern  and  eastern  cities  may  come  to 
Danville  either  all  rail  or  by  rail  and  water.  This  case  does 
not  show  to  what  extent  all  rail  competition  exists,  but  it  fairly 
appears  from  the  testimony  that  the  great  bulk  of  buch  traffic 
is  brought  by  water  to  Norfolk,  or  to  some  point  in  that  vicin- 
ity which  may  be  conveniently  designated  as  Norfolk,  and  is 
from  thence  carried  by  rail  to  its  destination.  Taking  New 
York  as  a  type  of  these  cities,  the  class  rates  to  Lynchburg 
and  Danville  are  as  follows : 


Rates  in  Cents  per  100  Pounds,  except  Class  F,  which  is  per  Barrel 
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47 
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38 
47 
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33 
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24 

B 
27 
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24 
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29 
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H 
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33 
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Lynchburg,  Va.^  water 
and  rail     ..... 

Danville,  Va*,  water  and 
rail    ...,.,, 

m 

4fl 

1  Decided  February  17,  1900.  Interstate  Commerce  Reports,  Vol.  VIII, 
pp.  409-442.  Kesumed  in  Ibid.,  Vol.  VIII,  pp.  671-583.  Finally  disposed 
of  in  the  Chattanooga  decision.  See  Ripley's  Railroads:  liates  and  Regu- 
lation, p.  483. 
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The  map  on  the  following  page  gives  a  general  idea  of  the 
focatioii  of  the  point-s  in  question  and  the  lines  of  trantvportation 
ttivolved. 

This  traffic  comes  by  lx>at  to  Norfolk*  From  Norfolk  the 
Southern  Railway  leads  directly  to  Danville,  distance  205  miles. 
T*he  short  line  from  Norfolk  to  L;yiichburg  is  by  the  Noifolk  & 
^V'estern  204  miles.  The  distance  by  the  Chesapeake  &  Oiiio 
^■^  231  miles.  Lynchburg  is  upon  the  Southern  road,  66  miles 
*icirth  of  Danville,  and  a  third  route  from  Norfolk  to  Lynchburg 
is  by  the  Southern  to  Danville  205  miles  and  from  Danville 
to  Lynchburg  66  miles,  making  271  miles  in  alL  Lynchburg 
is  upon  the  main  line  of  both  the  Chesapeake  &  Ohio  and  the 
Norfolk  &  Western. 

There  are  three  lines  of  railway  leading  north  and  east  from 
Danville,  which  were  formerly  independent,  but  are  now  all 
controlled  by  the  Southern.  These  are  the  Atlantic  &  Danville 
to  Norfolk^  the  Richmond  &,  Danville  to  liicbmond,  and  the 
Lynchburg  &  Danville  to  Lynchburg. 


Rates  from  eastern  cities  to  Richmond  are  much  lower  than 
to  Lynchburg,  due  proktbly  to  the  fact  that  Richmond  has  by 
the  James  river  direct  water  communication  with  the  Atlantic 
seaboard.  All  other  rates  appear  to  be  uniformly  tlie  same  to 
Norfolk,  Richmond  and  Lynchburg,  certainly  to  Richmond  and 
Lynchburg.  For  the  pur|iose  of  avoiding  unnecessary  repetition, 
only  the  rate  to  Lynchburg  will  be  given. 

2.  The  rates  on  sugar,  molasses,  rice^  and  coffee  from  New 
Orleans  to  Lynchburg  and  Danville  are  as  follows : 


FaoM  New  Orleans  to 

Sua  Alt 

MOLASSES 

COPTEE 

ItlCE 

Lynchburg  .     

DanTiUe . 

32 
43 

2(i 
37 

40 

61 

32 
48 

The  Southern  alone  carries  this  traffic  into  Danville,  but 
it  may  bring  it  either  from  the  North  ria  Lynchburg  or  from 
the  South*     The  Chesapeake    &    Ohio,   Norfolk    «!*   Western, 


404 


THE  DAJ^^VILLE,  VA.,  CASE 


405 


I 

I 


and  Southern  all  compet'e  for  this  same  traffic  to  Lynchburg, 
Richmond,  and  Norfolk,    Such  traffic  may  leave  New  Orleans  by 
various  routes.    It  may  reacli  the  Southern  road  over  eiiher  the 
Louisville  &  Nashville,  the  Queen  ^  Crescent,  or  the  lUiuoie 
Central,  and  it  may  also  reach  the  Chesapeake  <&  Ohio  and  Nor- 
folk  &   Western  over  either  of  those  lines.    In  going  hy  tlie 
Southern  to  either  Lynchburg  or  Richmond  it  passes  through 
Danville,  by  whatever  route  it  starts. 

•  ••««««• 

8,  Rates  from  Cincinnati  and  Louisville  are  the  same  to 
Lynchburg  and  also  to  Danville.  Those  rates^  together  with 
t.he  rates  from  C*hicago  and  East  St,  Louisi  are  given  below: 


■      Bates  ih  Cents  i-er 
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W     ^rom  Louimille,  Ky,^ 
and  Cincinnati  0.|  to 
Lynchburg,  Va.      .     . 

■  thmviUe,  Va.     .     .     . 

From  Chhaijo,  lU.^  to 
Ljncliburg,  Va.     .     . 

■  Haoville,  Va.     .     ,    . 

1        Fr<yni  Ea»t  St.  Louis, 

I                m,  to 

Lynchburg,  Va.      .     . 
Danville^  Va.     .     .     . 
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The  Southern  Railway  reaches  in  effect  with  its  own  iron 
Louisville  and  Cincinnati  from  Lynchhurg  and  Danville. 
Tmftic  from  either  of  these  cities  to  Lynchburg  hy  that  route 
would  necessarilj'  pass  throug^h  Danville.  Tlie  Chcsnpeake  & 
Ohio  also  reaches  both  Louisville  and  Cincinnati.  The  Norfolk 
&  Western  by  its  connections  takes  traffic  from  these  two  cities. 
The  distances  by  the  several  routes  are  as  follows : 
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From  Cincinnati 
To  Lynchburg 
via  tlie  Chesapeake  &  Ohio  474  miles ; 
via  the  Norfolk  &  Western  510  miles ; 
via  the  Southern  742  miles. 

To  Danville 
via  the  Southern  676  miles. 

From  Louisville 
To  Lynchburg 
via  the  Chesapeake  &  Ohio  637  miles ; 
via  the  Norfolk  &  Western  551  miles ; 
via  the  Southern  722  miles 

To  Danville 
via  the  Southern  656  miles. 

«  «  «  «  «  •  •  •♦ 

TraflBc  from  Chicago,  St.  Louis  and  other  parts  of  the  West 
and  Southwest  passes  through  Cincinnati  and  Louisville,  reach- 
ing those  points  by  various  lines.  It  might  be  expected  that 
the  same  difference  in  rate  would  prevail  between  Lynchburg 
and  Danville  in  case  of  traffic  originating  beyond  and  passing 
through  Cincinnati  and  Louisville  as  in  case  of  traffic  originat- 
ing at  those  cities,  but  an  inspection  of  the  rates  above  given 
shows  that  the  discrimination  against  Danville  is  very  decidedly 
greater  with  freight  starting  at  St.  Louis  or  Chicago  than  it  is 
with  the  same  freight  when  it  originates  at  Louisville  or  Cincin- 
nati.   The  reason  for  this  will  be  stated  later. 

4.  The  rate  on  leaf  tobacco  from  Danville  to  Louisville  is  40 
cents  per  hundred  pounds,  while  the  rate  from  Lynchburg  and 
Richmond  to  the  same  point  is  24  cents  per  hundred  pounds. 
The  Southern  road  makes  this  nite  and  carries  this  traffic  from 
Richmond,  Lynchburg  and  Danville,  that  from  Richmond  or 
Lynchburg  passing  through  Danville  en  route  for  Louisville. 
Tobacco  i-ates  from  Danville  to  other  western  destinations 
are  correspondingly  higher  than  those  from  Richmond  and 
Lynchburg. 

All  the  rates  above  referred  to  are  made  and  participated  in 
by  the  Southern  Railway.  In  case  of  all  those  rates,  no  matter 
from  what  direction  the  traffic  comes,  it  is  carried  through  Dan- 
ville to  Lynchburg  or  Richmond.    The  complainants  insist  that 
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^y  thus  making  the  lower  charge  to  the  more  distant  point  tlie 
defendant  violates  the  4th  section  and  is  also  guilty  of  an  unjust 
discrimination  under  the  3d  section. 

The  defendant  juntities  the  difference  in  rates  hetween  Dan- 
^ViJle  upon  the  one  hand  and  Riehniond  and  Lynchhurg  on  the 
*^t:her  by  ijhowmg  the  existence  of  competitive  conditions  at 
^lie  two  last-named  pDint^,  The  claim,  hricHy  stated,  seems  to 
tn?  this : 

Baltimore  is  an  important  commercial  center,  and  is  so  sit- 
't:aat€d  and  has  such  railroad  eonnectinns  that  it  competes  both  in 
domestic  business  and  as  a  port  of  expi>it  and  import  with  other 
oommercial  centers  upon  the  Atlantic  seaboard,  like  New  York, 
X*hiladelphia,  et<;.    The  lines  of  railway  connecting  these  cen- 
li^rs  with  tlie  West  are  strong  tnuik  lines,  and  are  so  situated 
I   that  competition  hetween  them  has  been  unusually  active.    Tliw 
Erie  Canal  to  New  York  bus  lieen  and  is  an  important  factor  in 
fixing  the  Baltimore  rate,  especially  the  export  rate,  which  has 
generally  been  the  same  as  the  domestic  rate*    From  all  these 
eauses  it  had  resulted,  previous  to  tlie  construction  of  the  Ches- 
apeake &  Ohio  Railway,  that  the  Baltimore  rate  from  almost  all 
directions  was  an  extremely  low  one* 

When  the  Chesapeake  &  Ohio  Railway  was  completed  from 
Cincinnati  through  to  Richmond  and  Norfolk,  these  points  were 
put  into  communication  with  the  West  in  the  same  manner  that 
Baltimore  was  by  its  lines  of  railway,  and  that  company  at  once 
adopted  the  policy  of  making  its  rates  from  the  West  to  Rich- 
mond and  Norfolk  the  same  as  the  Baltimore  rate^  This  was 
probably  done  for  two  reasons :  Fii-st,  to  enable  Richmond  and 
Norfolk  to  compete  with  Haiti o>ore  for  the  wholesale  trade  in 
intermediate  territory ;  second,  that  the  Cliesapeake  &  Ohio 
might  conduct  through  the  port  of  Norfolk  an  export  and 
import  business. 

After  the  passage  of  the  Act  to  Regulate  Commerce,  the 
Chesapeake  &  Ohio,  under  its  interpretation  of  the  4th  section 
of  that  Act,  applied  no  higher  rate  to  intermediate  points  than 
was  applied  to  Norfolk  upon  business  moving  east,  antl,  in  most 
cases,  to  Cincinnati  upon  business  moving  west;  and  this  had 
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the  effect  of  giving  intermediate  points  as  low  a  rate  as  Norfolk 
or  Cincinnati.  The  origiiuil  line  of  the  Chesapeake  &  Ohio  did 
not  pass  through  Lynchhurg,  but  about  1886  it  acquired  a  line 
of  railway  leading  from  Clifton  Forge  through  Lynchburg  to 
Richmond,  and  the  effect  of  this  was  to  give  Lynchburg  the 
Richmond  rate. 

Still  later,  when  the  Norfolk  &  Western  Railway  was  com- 
pleted through  Lyncljburg  to  Norfolk,  that  company  was  obliged 
to  adopt  those  nites  of  the  Chesapeake  &  Ohio  to  Richmond, 
Lynchburg  and  Norfitlk  which  were  then  in  effect.  It  aUo 
placed  the  same  construction  upon  the  4th  section  which  the 
Chesapeake  tSc  Ohio,  together  with  most' northern  roads,  had, 
and  charged  no  more  to  the  intermediate  tliaa  to  the  distant 
point  in  either  direction.  This  gave  all  stations  upon  the  main 
line  of  the  Norfolk  &  Weslern  the  same  rate  as  Norfolk.  The 
Southern  came  int^  this  field  of  competition  hvst  of  all.  When 
that  company  detennined  to  compete  for  this  tratBc  it  simply 
met  the  rates  of  the  Chesapeake  tfe  Ohio  and  the  Norfolk  &  M 
Western  which  were  already  in  effect,  and  tljis  is  all  it  has  ever  ■ 
done.  It  lias  not  reduced  tlie  Richmond  or  Lynchburg  or  Nor- 
folk rate.  It  has  not  raised  the  Danville  rate.  It  has  in  no  way  M 
intensified  the  discrimination  against  Danville,  but  has  simply 
left  the  situation  where  it  found  it.  By  entering  tliis  competi- 
tive field  it  did  not  injure  Danvdle ;  to  withdraw  from  it  would 
not  l>enefifc  Danville,  The  business  is  a  source  of  some  profit 
to  the  Southern  Company ;  therefore  that  conntany  should  be 
allowed  to  continue  in  it» 

The  above  is  the  claim  of  the  Southern  Railway  Company 
defeiuliint,  its  we  understand  it.  The  facts  stated  in  that  claim 
are  for  the  most  part  correct.  The  Baltimore  rate,  owing  to 
various  competitive  influences,  was,  previous  tfi  the  construction 
of  the  Chesapeake  &  Ohio  Railway,  an  extremely  low  rate*  We 
find  from  the  testimony  in  this  case  that  the  Chesapeake  &  Ohio 
detennined  to  place  Richmond  and  Norfolk  upon  an  equality 
with  Baltimore  in  the  matter  of  rates,  and  that  subsequently, 
upon  the  passage  of  the  Interstate  Commei-ce  Act,  it  so  inters 
preted  the  4th  aection  of  that  Act  as  to  give  to  all  intermediate 
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points  as  low  a  rate  as  the  more  distant  point.  When  the  Nor* 
folk  &  Western  entered  Richmund,  Lynchburg  and  Norfolk  it 
found  this  relation  in  rates  iii  effect,  and  that  rehitioii  bus  ever 
since  been  maintained.  The  Souihern  was  the  last  competitor 
to  enter  this  terntory,  and  we  find  upon  tlie  testimony  of  Mr. 
Culp,  its  Tmllic  Manager,  thai  the  policy  of  that  line  has  been 
to  meet  at  Richmond,  Lynchbiirj^^  and  Norfolk  the  rates  made 
by  othei  lines. 

We  do  not  find,  as  claimed  b}-  the  Sou  I  hern  Railway,  that  the 
Baltimore  i-ate  has  fixed  the  Richmond  and  Norfolk  rate.  Upon 
the  other  hand,  these  two  rates  have  mutually  mteracted  the 
one  upon  the  other,  and  while  the  Baltimore  rate  has  been  sub- 
ject to  reductions  by  influences  from  the  north  as  well  as  from 
the  south,  we  think  that  tlie  Norfolk  rate  may  have  operated 
to  reduce  the  Baltimore  rate  quite  as  frequently  as  the  reverse* 
Neither  do  we  find,  as  claimed  by  this  same  defendant,  that  the 
Che^^apeidte  c^  Ohio  has  been  responsible  all  along  for  the  Rich- 
mond, Lynchburg  and  Norfolk  rates,  and  that  the  Norfolk  & 
Western  upon  enteruig  the  field,  and  subsequently  the  South- 
ern, have  simply  met  those  rates.  These  three  lines  of  railway 
are  in  competition  for  this  business,  and  there  is  no  evidence 
which  satisfies  us  that  any  one  of  them  lias  been  in  the  past,  or 
will  be  in  the  future,  entirely  responsible  for  fluctuations  in  the 
petitive  rates.        •♦*#•• 

The  Southern  Railway  Company  was  organized  in  July, 
1894,  for  the  purpose  of  etVecting  the  c<tnsolitiation  of  certain 
railway  properties*  As  a  result  of  that  consolidation  tliat  com- 
pfmy  almost  or  quite  from  the  first  owned  a  through  line  from 
the  Ohio  river  to  Norfolk,  as  well  as  to  Richmond  ;Lnd  Lynch* 
burg.  Previous  to  this  time  the  roads  compasing  the  Southern 
had  not  competed  for  western  business  to  these  three  points, 
but  the  Southern  decided  at  once  to  become  such  competitor, 
and  hiis  teen  since. 

The  lines  of  railway  eonqwsing  the  Southern  had,  previous 
to  the  consolidation,  formed  a  throiigli  route  for  the  transporta- 
tion of  merchandise  froni  New  Orleans  to  Richmond,  Lynchburg 
and  Norfolk.     It  does  not  very  clearly  appear  to  what  extent 


so  ell  lines  north  of  Danville  bad  engaged  in  traffic  between 
northern  cities  and  Lynchburg, 

Wlint  has  been  said  sutTicientlj^  states  the  competitive  con- 
ditinn8  existing  at  Kichrnond  and  Lynchburg  as  compared  with 
Daoville.  There  is,  however,  still  another  phase  of  this  situa- 
tion which  wliould  be  especially  referred  to. 

It  has  been  already  seen  that  the  Chesapeake  iSc  Ohio,  the 
Norfolk  &  Western,  and  Southern  all  compete  for  business 
from  Louisville  and  Cincinnati  to  the  three  cities  in  question. 
It  has  been  further  noticed  that  the  difference  in  rates  on  traffic 
originating  north  of  the  Ohio  river  is  much  greater  than  in 
case  of  traffic  originating  at  Cincinnati  &  Louisville,  although 
the  competition  between  these  rival  lines  is  through  Cincinnati 
&  Louisville,     The  reason  seems  to  be  this: 

In  the  making  of  mtes  between  the  West  and  the  Atlantic 
seaboard  the  New  York-Chicago  rate  is  taken  as  a  base.  The 
rate  from  Chicago  to  Baltimore  is  a  certain  differential  below 
that  from  Chicago  to  New  York.  Rates  from  various  sections 
in  the  West  to  New  York  are  a  percentage  of  tlie  Chicago  rate. 
Thus,  Louisville  is  a  100  per  cent  point,  and  the  rate  from  there 
to  New  York  or  Baltimore  is  the  same  as  Chicago^  Cincinnati 
is  an  87  per  cent  point,  and  the  rate  from  Cincinnati  would  be 
87  per  cent  of  the  mte  from  C-liicago  to  Baltimore,  Now,  Rich- 
mond and  Lynchburg  take  the  Baltimore  rate,  and  upon  tlie  rule 
above  stated  the  rate  fiom  Cincinnati  to  Richmond  and  Lynch- 
burg ought  to  be  less  than  the  rate  frf>m  Louisville.  It  seems, 
however,  that  at  some  time  in  the  past  the  lines  leading  from 
Louisville  insisted  upon  making  the  same  rate  from  that  city  as 
from  Cincinnati,  It  further  appears  that  the  same  lines,  w^orking 
proV)ably  through  Southern  territory,  insisted  that  the  Danville 
rate  should  approach  quite  nearly  the  Lynchburg  rate  on  Louis- 
ville and  Ciocinnati  business. 

The  rate  from  Chicago  to  Danville  is  made  by  adding  to  the 
Louisville  and  Cincinnati  rate  the  local  rate  fmra  Chicago  to 
those  cities;  that  is,  traffic  which  has  come  from  Chicago  to 
Louisville  pays  exactly  the  same  rate  from  Louisville  to  Danville 
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ftgdoes  traffic  which  originates  at  Louisville.  The  local  firstr<?lass 
ate  from  Chicago  to  Louisville  in  40  cenU,  whicb^  added  to  the 
fiiBtrclass  rate  from  Louisville  to  Danville,  makes  a  through  rate 
of  $1.08  ;  but  the  rat-e  from  Chicago  to  Baltimore,  fin^t  class,  is 
72  centSt  and  since  Lynchburg  takes  the  Baltimore  rate  the  rate 
from  Chicago  to  Lynchburg  is  also  72  cents.  This  rate  of  72 
cents  is  divided,  from  Chicago  to  the  north  bank  of  the  Ohio 
river  23  cents,  and  from  the  river  to  Lyuchburg  49  cents. 

The  testimony  was  that  Danville  merchants  bought  largely 
in  the  markets  of  Cliicago  and  St.  LnuLs,  and  but  little  in  those 
of  Cincinnati  and  Louisville,  so  that  the  Clricugo  and  i>t.  Louis 
rates  are  the  ones  which  especially  concern  that  city- 
It  \i^U  be  seen  from  an  examioation  of  the  foregoing  facts 
that  through  rates  to  luid  from  all  directions,  whether  north* 
east,  souths  or  we^t,  are  higher  to  Danville  than  to  Richmond 
and  Lynchburg.  The  comjilaiiiants  insist  that  this  disciimina- 
tion  in  favor  of  the  two  cities  hist  named  is  most  detrimental 
to  the  material  interests  of  L>anville.  ♦  •  • 

It  appears  from  the  testimony  that  it  has  been  possible  to  ship 
tobacco  from  Danville  to  Richmoud,  store  it  for  a  time  at  Rich- 
mond* and  send  it  along  to  market  upon  the  same  rate  that  it 
could  have  been  shipped  from  Danville  itself  in  tlie  first  instance, 
although  the  first  carnage  from  Danville  to  Rielimond  was  by 
the  Southern,  and  the  fmal  shipment  from  Richmond  may  have 
passed  back  through  Danville  over  the  same  line. 

The  complainants  insist  that  not  only  does  this  discrimination 
in  freight  rates  cripple  the  bui>iness  industries  already  located 
at  Danville,  but  that  it  prevents  the  establishment  of  new 
industries  at  that  point.  .  .  . 

The  complainants  further  insist  that,  in  addition  to  the  spe- 
cific injuries  previously  pointed  out,  the  general  effect  is  most 
baleful.  This,  as  we  have  often  remarked  in  previous  easels, 
must  also  be  true.  The  cost  in  Danville  of  everything  into 
which  the  freight  rate  enters  is  more  than  in  the  favored  locali* 
ties,  and  unless  there  are  some  compensating  circumstances  the 
effect  of  this  must  be  to  decrease  the  value  of  property  and  to 
depress  all  kinds  of  business  in  that  city. 
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Twenty  years  ago  Danville  was  a  town  of  some  3000  inliaK 
itants.  To-day  it  is  a  place  of  nearly  20,000,  Must  of  this 
growth  had  taken  [»lace  previous  to  the  hist  ten  years.  In  the 
whole  period  it  hns  developed  more  than  Lynchburg,  but  it 
is  not  at  the  ]) resent  tiiiie  as  thriving  as  its  rival.  It  will  be 
remembered  that  Lynchburg  only  received  the  Richmond  rate  ■ 
when  the  Chesapeake  &  Ohio  obtained  possession  of  the  Rich- 
mond &  Allegheny  Railroad,  about  tH86.      •  *  • 

The  Southern  Railway  was  organized  in  1894  for  the  purpose 
of  consolidating  certain  railroad  properties,  and  it  lias  since  its 
organization,  from  time  to  time,  tiiken  on  additional  properties* 
The  lines  which  it  now  controls  into  Danville  were  originally 
built  and  operated  by  independent  companies,  ...  In  1886  or  i 
thereabouts  the  Richmond  &  DiUiville  Company  leased  the  Vir- ' 
ginia  Midland,  which  it  continued  to  operate  from  then  on  until 
ab3orl)ed  by  the  Southern.  The  complainants  insist  that  pre- 
vious to  the  lease  of  the  Virginia  Midland  and  while  these  roads 
were  in  competition  for  business,  Danville  enjoyed  substantial 
equality  in  freight  rates  with  Lynchburg  and  Rit-hmond. 

The  Tratlic  Manager  of  the  Soutliern  Railway  testified  that  he 
had  been  familiar  with  the  rate  situation  in  this  vicinity  since  i 
18T5,  and  that  during  that  time  rates  had  beeu  uuifoiTuly  higher 
to  Danvillf  than  to  cither  Richmond  or  Lynchburg.  ,  .  .  Gen- 
erally speaking  the  difference  was  greater  than  now  exists  in 
amount  and  perhaps  equally  great  in  peKrentage,  Since  1887 
the  published  rates  to  Danville  have  been  higher  by  about  the 
present  degree  than  to  Richinfmd  and  Lyncliburg, 

While  tills  is  true  of  the  established  rate,  the  testimony  of 
numerous  witjiesses  introduced  by  the  complainants  leaves  as 
little  doubt,  and  we  find,  that  previous  to  1886  the  actual  rate 
paid  by  Danville  was  not  materially  higher  than  that  of  its  com- 
petitors, Lyjichliurg  and  Richmond.  It  is  well  understood  that 
published  rates  previous  to  1887  were  not  ol»served.  Special 
rates,  rebates,  and  all  kinds  of  concessions  to  shippers  were  in 
those  days  the  rule,  not  the  exceptirvn  ;  and  we  are  satisfied  that  ^ 
merchants  at  Danville  then  obtained  nuich  l>etter  rates  in  com- 
parison with  their  crmipetitors  at  Richmond  and  Lynchburg 
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than  they  do  to-day.  It  is  not  probable  that  these  rates  were  in 
all  cases  equaL  The  avenige  was  probably  higher,  but  the  effect 
of  any  difference  against  Danville  was  not  felt  as  it  now  is,  for 
the  reason  that  business  is  now  transacted  upon  smaller  margins 
than  it  then  was*  From  about  1886,  when  tiiere  ceased  to  be 
effective  competition,  the  rates  were  better  maintained,  and  sine© 
then  the  business  interests  of  Danville  have  suffered  more  from 
the  effect  of  these  disc  rim  i  nations. 

The  defendant  Southei-n  Railway  insisted  that,  if  compelled 
to  reduce  its  rates  at  Danville,  it  must  make  corresponding 
reductions  throughout  its  intermediate  territory,  and  that  the 
effect  of  this  would  be  to  seriously  cripple  its  revenues.  An 
examination  of  rates  from  the  points  in  question  to  other  points 
upon  the  lines  of  tlie  Southern  Railway  reveals  the  fact  that 
those  rates  are  usuaUy  higher  at  the  present  time  than  the  Djm- 
ville  rate.  Rate.^  from  northern  and  eastern  cities  are  consider- 
ably higher  to  Greensboro  and  Raleigh  than  to  Danville,  being 
first  class  from  New  York  to  Danvilk'  06  cents,  Raleigh  84 
cents,  and  Greensboro  84  cents.  The  same  is  true  of  rates  from 
New  Orleans  and  from  the  West.  Thus,  the  rate  on  molasses  is 
ST  cents  t<o  Danville  against  47  cents  to  Raleigh  and  44  cents 
t0  Greensboro.  The  first-elass  rate  from  Chicago  is  il.08  to 
DaoTiUe,  and  81.33  to  Raleigh  and  Greensboro.  Flour  from 
CUcago  takes  a  rate  of  1 9  cents  to  Lynehburg^  34  cents  to  Dan- 
Tflle,  and  43  cents  to  Ilaleigh  and  Gieensboro*  This  is  true 
witliP&Bpect  to  rates  from  all  directions  in  Southern  Railway  ter- 
ritory south  and  southwest  of  Danville.  Traffic  for  Raleigh 
ttiJ  Greensboro  would  not  pass  through  Danville  ordinarily,  and 
seed  iKit  in  any  event,  but  these  towns  are  in  the  vicinity  of 
Dunrille,  and  are  in  comj^etition  with  that  city  in  much  the  same 
W9J  tliat  Danville  competes  with  Lynchburg ;  and  there  are 
vmat  instanees  in  which  tmffic  from  New  OrleauB  and  from  the 
W«t  tears  a  higher  rate  to  points  which  are  strictly  interme- 
fine  tku  to  Danville. 

rates  of  the  Southern  Railway  are  apparently  adjusted 
,'  upon  the  **  baling  point "  system,  which  so  generally  pre- 
Tiik  m  territory  south  of  the  Ohio  and  east  of  the  Mississippi 
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rivers.    This  system  has  Ijeeii  often  referred  to  and  commented 
upon  by  the  CominisHiun,  and  need  not  be  gone  into  here.    Aa  - 
is  well  understood,  tlie  central  idea  of  that  nystem  is  the  higher 
intermediate  rate.    There  is  nothing  in  this  case  to  show  what 
the  effect  upon  the  revenues  of  the  Southern  road  would  be  if 
the  rule  contended  for  by  the  complainants  were  applies  I  to  all 
thia  intermediate  territory,  and  those  mtes  reduced  to  the  level 
of  Lynchburg  and  Richmond.    It  is  certain,  however,  that  such 
an  application  of  the  4th  section  would  result  in  a  most  s%veep-j 
ing  reduction  of  rates,  and  would  very  seriously  impair  the  in-l 
come  of  the  Soutliern  Railway  unless  the  volume  of  Iratiie  was! 
very  materially  increased  ;  it  might  even  go  to  the  length  stated] 
by  the  Traffic  Manager  of  that  company,  of  entirely  eliminating j 
the  profits  accrumg  from  the   tiunsaction  of  business  in  that 
territory.         #••••#• 

Conchmons 


As  stated  in  the  St,  Cloud  Casc,^  the  question  for  this  Com- 
mission is  one  of  fact  arising  upon  the  whole  situation.  We 
are  to  consider  the  interest  of  the  producing  market,  the  consum- 
ing mfirket  and  the  carriers,  and  upon  the  whole  to  determine 
whetlier  there  is  such  a  dussimilarity  of  circumstances  and  con- 
ditions as  justifies  the  rates  in  question.  In  the  case  before  us= 
we  have  nothing  to  do  with  the  market  of  production,  for,  so  far 
as  the  testimony  shows,  there  is  no  question  its  to  what  market 
should  supply  Lynchburg,  Danville  and  the  surrounding  IochH- 
ties,  nor  what  market  slionld  receive  the  products  of  these 
locidities.  It  is  simply  a  questiim  of  the  avenues  by  which 
supplies  shall  be  transported  to  and  [products  carried  from  thli 
territory,  or,  in  other  words,  of  competition  between  carriers 
serving  the  same  markets. 

We  have  held  in  complaints  under  the  4th  section,  that  a  case 
for  the  enniplainant  was  made  out  l^y  the  mere  showing  of  the 
higher  rate  to  the  intci'mediate  point,  and  that  the  defendant 
was  tliereupon  required  to  justify  these  rates.    In  the  pi-esent 

1  Vide,  p.  2d7,  supra. 
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instance  the  complainant  has  gone  further,  and  has  shown  in  the 
tii^t  instance  the  injurious  effects  which  these  discrinjinatious 
inflict  upon  Danville*  We  may  follow  the  Barae  order,  and 
inquire  first  whether  Danville  is  actually  injured,  and  to  what 
extent,  by  the  adjustnient  of  rates  which  Is  cuniplained  of. 

The  testimony  establishes  as  a  matter  of  fact  that  the  brnxlen 
thereby  imposed  up(>n  the  complainants  is  a  most  serious  one, 
Tlie  facts  in  this  connection  have  Ix'cn  already  stated  and  need 
not  be  repeated  here.  • .  ,  The  case  appeals  to  us  more  strongly, 
perhaps,  for  the  reason  that  Danville  is  a  larger  community 
than  usually  prefers  complaints  of  this  sort.  It  cannot  be  saitl 
to  be  a  little  village  wliich  has  no  right  to  expect  to  do  business, 
for  it  is  a  city  which  in  the  past  has  done  business  and  whose 
people  desire  to  continue  it.  The  complainants  have  clearly 
established  the  injurious  effects  which  result  to  them  from  the 
obnoxious  rates* 

It  does  not  follow  from  this  alone  that  the  rates  in  question 
are  unjustifiable.  Deserted  warehouses  and  depreciated  values 
are  always  sad  objects  to  contemplate,  but  they  often  occur  in 
the  development  of  society;  and  if  the  avenues  of  commerce 
have  so  changed  as  to  dry  up  the  prosperity  of  this  partictdar 
lf>cality,  the  Interstate  Commerce  Law  cannot  grant  relief,  for 
that  law,  as  has  been  often  said,  was  not  intended  to  hamper, 
but  to  promote^  trade  and  commerce^  We  turn,  therefore,  to 
the  justification  of  the  defendant,  for  the  purpose  of  ascertain- 
ing whether  the  hardship  which  is  inflicted  upon  these  com- 
plainants is,  under  all  the  circumstances,  a  reasonable  one.  As 
stated  by  the  defendant  that  justification  is  this :  Owing  to  com- 
petitive conditions  the  Baltimore  rate  from  almost  all  direc- 
tions is  an  extremely  low  one.  When  the  Chesapeake  ^Jfe  Olno 
Itailwajr  was  completed  from  Cincinnati  to  Norfolk  the  manage- 
ment of  that  property  determined  to  put  Kiclmioud  and  Norfolk 
vpon  an  equality  with  Baltimore.  Subsequently,  by  the  acqui- 
MtloD  of  the  Richmond  &  Allegheny  Railroad,  Lynchburg  came 
to  be  on  the  main  line,  and  was  given  tlic  benefit  of  the  same 
mle.  When  the  Norfolk  &  Western  Railway  was  constructed 
to  Lynchburg  and  Norfolk  it  found  in  effect  and  adopted  this 
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system  of  rate  making.  The  Southern  came  last  of  all  into  the 
field  of  competitiun.  It  Bimply  accepted  the  rates  which  it 
aheady  found  in  effect  at  Lynchburg,  Richmond  and  Norfolk. 
Its  rate  to  Danville  is  a  reasonable  one.  The  rate  to  l^ynchburg 
h  lun-easonably  low,  but  yields  to  the  Southern  Company  some- 
thing above  the  actual  cost  of  movement.  By  handling  this 
trattie  tln^ough  Danville  the  rate  to  Danville  is  not  changed. 
Danville  is  not  therefore  injured,  and  the  Southern  llailvvay  is 
to  an  extent  benefited. 

The  facts  have  been  already  stated  in  our  findings  of  fact 
The  Baltimore  rate  is  an  extremely  low  one*  The  Chesapeake 
&  Ohio  did  determine  to  put  Richmond,  Lynchburg  and  Nar^' 
folk  upon  the  same  basis  with  Baltimore.  The  Xurfolk  & 
Western  did  adopt  the  same  [Hilicy.  The  Southern  Railway  did 
enter  this  competitive  field  last,  and  did  at  the  outset  meet  the 
rates  which  it  found  in  effect  by  the  Chesapeake  &  Ohio  and 
the  Norfolk  &  Western.  It  is  not  true  that  the  Baltimoi-e  rate 
has  during  all  the  time  since  the  completion  of  the  Chesapeake 
^.  Ohio  determined  i!ie  Richmond  rate,  l^pon  the  contriii-y,  the 
Bitltimore  and  the  Norfolk  rate  have  nmtually  affected  each 
other.  Competition  has  at  times  forced  down  the  Norfolk  rate 
below  that  of  Baltimt>re,  and  at  times  vice  verm.  The  resulting 
rate  has  always  been  a  low  one  as  compared  with  other  rates. 
It  cannot  be  found  as  a  fact  that  the  Southern  Railway  ba^ 
simply  accepted  tlie  rates  named  by  its  competitors. 

The  argument  urged  by  the  defendant  is  not  new.  It  is  the 
theory  upon  which  every  traffic  manager  justities  in  every  case 
the  making  of  the  lower  rate  to  the  more  distant  point.  If 
proof  of  the  facts  upon  which  that  deduction  rests  were  a  suffi- 
cient justilication^  there  are  few,  if  any,  violations  of  the  4th 
section  which  could  not  be  justified. 

That  argutnent  omits,  liowever,  one  most  important  factor, 
namely,  the  interest  of  the  public.  This,  as  well  as  the  interest 
of  tlie  can'ier,  must  be  considered.  The  Southern  road  insists 
in  this  case  that  Danville  would  not  be  benefited  if  it  should 
withdraw  from  Richmond,  Lynchburg  and  Norfolk  business. 
But  this  cannot  be  affirmed*    The  desire  to  transact  business  uti 
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the  more  distant  point  is  a  cnntiiuial  indueetnent  to  tlie  Southern 
road  to  obtain  an  eqniUible  udjustment  of  rates  between  the 
intermediate  and  the  more  distant  point.  If  the  Southern  can 
oidy  do  business  at  Lynchburg  by  procuring  a  just  relation  of 
rates  between  Lynchburg  and  Danville,  it  becomes  for  tlie  inter- 
est of  the  Southern  road  to  secure  that  adjustment  of  rates,  and 
it  will  use  all  its  enormous  power  to  that  end*  To-da}^  the 
Southern  Railway  constructs  its  Danville  tariffs  with  reference 
to  its  own  interest  alone.  An  order  requiring  a  proper  relation 
of  rates  between  Danville  and  Lynclibujg  as  the  condition  of 
transacting  business  at  Lynchburg  compels  that  company  to 
consider  the  interest  of  Danville  as  well  as  its  own.      *       ^ 

In  considering  this  case  it  may  be  well  to  refer  separately  to 
the  rates  from  each  direction  involved,  and  first  the  rates  from 
New  York. 

The  transportation  from  New  York  to  Norfolk  is  the  same 
whether  traffic  is  destined  to  Lynchburg  or  Danville.  The  dis- 
tance from  Norfolk  to  Danville  is  205  miles  by  the  Atlantic  & 
Danville  Railway,  which  is  the  direct  line.  For  the  year  end- 
ing June  30,  1899,  that  road  was  operated  by  an  independent 
company^  and  during  that  year  its  gross  receipts  were  $2083.97 
per  mile,  and  its  operating  expenses  71.11  per  cent  of  its  grosa 
earnings.  .  .  . 

As  a  pai-t  of  the  Southern  system  that  line  will  undoubtedly 
cany  much  more  traffic  from  Norfolk  to  Danville  than  it  did  as 
an  independent  line.  Still,  it  can  hardly  be  said  that  the  al>ove 
diYisions  afford  an  excessive  return  for  the  service  rendered. 
Whether  the  entire  rate  from  New  York  be  considered,  or  the  rail 
division  from  Norfolk  to  Danville,  the  present  rate  can  hardly  be 
said  to  be  extravagantly  high  ;  neither  is  it  extravagantly  low. 

There  are  three  lines  of  railway  by  which  this  traffic  can  reach 
the  city  of  Danville:  The  Atlantic  &  Danville,  from  Norfolk, 
the  Richmond  ^  Danville  from  Richmond,  and  the  Lynchburg 
&  Danville  from  Lynchburg.  Previous  to  the  acquisition  of 
the  Atlantic  i!^  Danville  by  the  Southern,  that  company,  as  we 
understand  the  testimony,  carried  traffic  from  Norfolk  to  Dan- 
*T  a  fouitli  route,  which  was  from  Norfolk  to  Greensboro, 
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270  miles,  aod  from  Greensboro  to  Danville^  48  miles.  If  these 
routes  were  all  independent  lines,  and  all  competing  bona  fide 
without  agreement  among  tlieiiiselves,  as  to  the  Danville  rate, 
we  think  the  effect  must  be,  and  ought  to  be,  to  give  Danville 
a  rate  not  much  above  that  of  Lynchburg. 

As  we  have  already  seen,  the  direct  line  from  Norfolk  to 
Lynchburg  is  by  the  Norfolk  &  Western,  and  the  distance,  204  j 
miles,  is  almost  identical  with  the  sliort  line  distance  to  Dan-  f 
ville.  Lynchburg  is  upon  the  main  line  of  both  the  Norfolk  ^ 
Western  and  the  Chesapeake  iS:  Ohio,  whose  location  is  such, 
and  the  volume  of  whose  traffic  is  such,  that  they  can  perhaps 
afiford  to  carry  freight  at  a  lower  price  than  the  Danville  lines. 
On  the  whole  we  are  impressed  that  legitimate  competitive 
conditions  would  entitle  Lyncliburg  to  a  somewhat  lower  rate 
than  Danville  on  traffic  from  the  North, 

We  turn  now^  to  rates  from  New  Orleans,  It  has  l>een  seen 
that  the  Norfolk  &  Western,  the  Chesapeake  &  Ohio,  and  the 
Southern  all  carry  this  traffic  into  Lynchburg,  Such  traffic 
generally  leaves  New  Orltsans  by  either  the  Illinois  Central, 
the  Queen  &  Crescent,  or  the  Louisville  &  Nashville.  There  are, 
however,  numerous  intermediate  routes  over  which  such  traffic 
may  pass.  All  traffic  delivered  by  the  Southern  necessarily 
passes  through  Danville  and  ^^  miles  lieyond  to  Lynchburg. 
The  shortest  line  from  New  Orleans  to  Lynchburg  is  via  the  Louis- 
ville &;  Nashville  to  Montgomery,  the  Atlanta  «fe  West  Point 
ti)  Atlanta  and  the  Sootliern  to  Lynchburg,  distance  971  miles* 
The  distance  by  this  line  to  Danville  is  905  miles.  The  shortest 
line  by  the  Norfolk  &  Western,  of  which  the  Southern  is  not 
a  part,  is  from  New  Orleans  to  Norton,  Va.,  via  the  Louisvill© 
&  Nashville,  and  from  Norton  to  Lynchburg  via  the  Norfolk  & 
Western,  the  distance  liere  being  1265  miles.  The  shortest 
route  by  the  Chesapeake  *&  Ohio  is  1326  niile^,  being  fmm 
New  Orleans  over  the  Illinois  Centml  to  Louisville,  and  from 
there  by  the  Chesapeake  &  Ohio,  As  will  l>e  seen  by  referring 
to  the  findings  of  fact  there  are  several  routes  by  which  the 
distance  is  less  than  1265  miles,  in  all  of  which  the  Southern 
is  an  impojtant  link. 
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Taking  now,  for  the  purposes  of  comparison,  the  short  line 
via  the  Southern,  the  short  line  via  the  Norfolk  &  Western,  and 
the  short  line  mi  the  Chesapeake  &  Ohio,  we  find  that  sugar 
iii  car  loads  is  carried  from  New  Orleans  to  Lynchburg  at  the 
following  rates  per  ton  per  mile : 

via  the  Soijihem  (^JA)  raille  ; 

via  (lie  Norfolk  &.  WeRieru  4.01  mills  j 

via  the  Chesiipeake  Jt  Obio  4.82  mills. 

Upon  the  same  trafJie  t^j  Danville  the  Southern  receives  9.49 
mills. 

Ordinarily  the  initial  carrier  makes  the  rate.  In  this  case  the 
Louisville  &  Nashville,  Queen  &  Crescent,  and  Illinois  Central, 
king  the  initial  carriers,  are  without  dooht  largely  responsihle 
for  the  rate  to  Lyncliburg,  while  the  Southeiii,  being  the  only 
carrier  which  enters  Danville,  can  control  the  rate  to  that  point. 
In  fixing  the  rate  the  initial  carrier  would  consult  its  own  inter- 
Mi  by  obtaining  as  long  a  haul  as  possible.  By  the  Norfolk  & 
Western  route,  ab*jve  referred  to,  the  Louisville  &  Nashville 
obtains  a  haul  of  1003  miles  from  New  Orleans  to  Noiton, 
while  the  Norfolk  &  Western  has  a  haul  of  only  262  miles. 
Other  things  being  equal,  the  Louisville  &  Nashville  would 
carry  New  Orleans  trafhc  for  Lynchburg  by  this  route.  These 
competitive  conditions,  this  bidding  for  business  ma  the  differ- 
ent lines  entering  Lynchburg,  have  undoubtedly  tended  to  force 
down  the  Lynchburg  rate. 

While  we  are  hardly  prepared  to  say  upon  the  testimony  in 
this  case  that  the  rate  from  New  Orleans  to  Dan%'ille  upijn 
sugar,  molasses,  coffee  and  rice  is  unreasonable  when  coosidei'ed 
in  and  of  itself,  we  are  strongly  of  impression  that  it  may  be. 
We  certainly  do  not  find  tluit  it  is  reasonable,  and  in  view  of 
the  rates  in  which  the  Southern  road  participates  by  various 
routes,  and  the  rates  which  its  competitors  make  upon  this  same 
traffic  by  other  lines,  those  rates  must  be  grossly  unreasonable. 

So  far  as  the  testimony  shows,  and  so  far  as  we  have  any 
understanding  of  the  matter,  liere  is  no  competition  of  contend- 
ing marketa.    With  respect  tu  tliis  litittic  from  New  Orleans, 
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Lpichbiirg  is  opon  no  great  thoroughfare  which  in  its  struggle 
for  competitive  bumiess  l^eyond  gives  to  it  an  unduly  low  rate. 
There  is  nothing  except  the  mere  competition  between  several 
different  lines  of  mil  way,  and  yet  that  competition  has  l^rought 
it  about  that  inerehandise  is  carried  for  the  inhabitant's  and 
merchants  of  Lynchburg  at  an  avemge  rate  per  ton  per  mile  of 
just  al>out  one  half  what  the  Southern  receives  for  the  same 
service  when  rendered  for  the  inhabitantij  and  merchants  of 
Danville,  but  66  miles  distant,  and  that,  too,  although  the 
Southern  carries  this  traffic  tlirough  Danville  under  exactly  the  M 
same  physical  conditions  for  Lynchburg  as  when  it  is  destined  ■ 
for  Danville  itself.  We  very  much  question  whether  in  serving 
these  two  conrpetitive  locnlities  eonipetititm  between  camel's 
should  be  allowed  to  have  any  such  unreasonable  and  unjust 
effect  as  this* 

/Rates  from  the  West  to  Danville  and  Lynchburg  exhibit  some 
peculiar  features.  It  will  be  remembered  that,  treating  the 
Cincinnati,  New  Orleans  &  Texas  Pacific  as  a  part  of  the 
Southern  system,  both  the  Cliesapeake  &  Ohio  and  the  South- 
ern reach  Louisville  and  Nashville  over  their  own  lines.  The 
Norfolk  &  Western  reaches  both  these  points  by  its  connections. 
Tliese  tliree  lines,  therefore,  are  competitors  for  traffic  Ijetween 
Cincinnati  and  Louisville  on  the  west,  and  Lynchburg  and 
Danville  on  the  east*  By  the  Southern  route  traffic  passes 
through  Danville  to  Lynchburg;  by  the  two  other  routes  it 
passes  through  Lynchburg  to  Danville, 

By  referring  to  the  findings  of  fact  it  will  be  seen  that  the  dis- 
tance by  the  Southern  to  Danville  is  considerably  greater  than 
by  either  the  Norftdk  &  Western,  or  the  Chesapeake  &  Ohio  to  ^ 
Lynchburg.    It  will  also  be  remcniliered  that  both  the  Norfolk  | 
&  Western  and  the  Chesapeake  &  Ohio  ti-ansact  a  large  through 
business  both  for  export  and  domestic  consumption  via  Lynch-  ■ 
burg,  and  that  Lynchburg  ttikes  tlie  same  rate  which  is  gmnted  ■ 
to  all  this  competitive  business.    An  examination  of  the  rates 
themselves  in  effect  from  Cincinnati  and  Louisville  to  Danville  m 
and  Lynchburg,  respectively,  shows  that  there  is  no  very  extrav-  m 
agant  difference  in  favor  of  Lynchburg  upon  class  rates.    The 
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widest  difference  seems  to  be  made  upon  grain  and  flour.  We 
hardly  tliink  it  can  be  said  that  the  rates  from  these  points  to 
Danville  are  in  the  main  unreasonably  high  when  considered  of 
themselves, if  it  is  possible  to  measure  a  rate  by  any  such  standard. 

Traffic  from  Chicago,  St.  Louis  and  other  points  similarly 
situated  comes,  or  may  come^  to  these  three  lines  at  either  Cin- 
cinnati or  Jjouisville,  and  the  rate  through  either  one  of  those 
points  must  determine  the  rate  througli  all  other  points.  The 
distance  from  pointn  beyond  Louisville  and  Cincinnati  by  these 
competitive  lines  is  the  same  respectively  as  from  those  two 
cities,  and  the  cost  of  movement  is  substantially  the  same 
whether  the  traftic  originates  at  Louisville  or  Cincinnati,  or 
whether  it  comes  to  these  lines  at  tliose  points.  We  might 
naturally  expect,  therefore,  that  the  same  difference  in  rate  to 
Lynchburg  and  Danville  would  obtain  in  the  eiise  of  traffic  from 
beyond  as  in  case  of  traflic  whicli  originates  at  Louisville  or  Cin- 
cinnatii  Such  is  not,  hf*wever,  the  fact.  Traflic  originating  at 
Chicago,  St.  Louis,  and  all  corresprmding  territory  takes  a  much 
lower  rate  proportionately  to  Lvnehburg  than  does  Cincinnati 
and  Louisville  tnifiic.  Thus,  tlie  first-class  rate  from  Cincin- 
nati is  to  Lynchburg  62  cents,  to  Danville  68  cents,  a  difiference 
of  but  6  cents  per  hundred  pounds.  From  St.  Louis  the  same 
class  rate  is  to  Lynchijurg  84  cents,  to  Danville  $L06,  a  differ- 
ence of  22  cents  per  hundred  pounds.  From  Chicago  the  first- 
class  rate  to  Lynchburg  is  72  cents,  while  the  corresponding  rate 
to  Danville  is  ^L08,  a  difference  of  36  cents  against  Danville. 
In  case  of  those  commodities  which  are  most  consumed  the  dif- 
ference is  even  more  marked.  Thus,  the  fli>ur  rate  from  Cin- 
cinnati to  Lynclibiirg  is  16  cents,  and  to  Danville  22  cents  per 
hundred,  a  difference  of  6  cents ;  while  from  Chicago  it  is  1 9  cents 
to  L}Tichburg.  and  34  cents  to  Danville,  a  difference  of  15  cents. 
Since  Danville  desires  to  purcliase  largely  in  the  markets  of 
St.  Louis,  Chicago,  and  corresponding  territoiy,  it  follows  that 
these  rates  are  the  ones  in  which  that  community  is  particularly 
interested, 

The  reason  for  this  discrimination  has  been  fully  stated  in 
the  findings  of  fact.     It  arises  out  of  the  rule  that  Lynchhurg 
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shall  take  the  Baltimoi'e  rate.  The  Danville  rate  is  in  all  eases 
made  by  addmg  the  local  rate  from  Chicago  to  the  Ohio  river 
to  the  Cincinnati  or  Louisville  rate  from  the  Ohio  riven  while 
the  Ljochbuig  rate  in  tletemuned  by  the  Baltimore  rate  from  the 
locality  in  question.  On  traffic  from  Chicago  to  Lynchburg  the 
carrier  from  Chicago  to  the  <7hio  river  receives  2S  cents»  and 
the  carrier  from  the  Ohio  river  to  Lynchburg  49  cents.  On  the 
same  traffic  destiuecl  to  Danville  the  carrier  north  of  the  Ohio 
river  receives  40  cents,  while  the  civrricr  from  that  river  to  Dan- 
ville receives  68  cents.  If  tlic  traffic,  whether  originating  at 
Cincinnati  or  Louisville,  reaches  Danville  via  Lynchburg,  the 
Southern  exacts  its  full  local  rate  of  36  cents.  The  divisions 
above  stated  are  those  of  tlie  first-class  rate,  but  other  mtes 
are  divided  upon  the  same  basis.  Broadly  stated,  carriei-s  from 
Chicsigo  and  St*  Louis  prurate  upon  business  to  all  points  on  the 
Norfolk  lV:  Western  Railroad.  To  all  points  in  territory  south 
of  the  Norfolk  &  Western  Itailroad  there  is  no  prorating,  but 
each  carrier  receives  the  sum  of  its  locals  to  and  from  the  Ohio 
river*         •#**•••• 

This  system  of  rate  making  into  Southern  territory  by  add- 
ing together  the  sums  of  the  locals  to  and  from  the  Ohio  river 
is  not  before  us  as  a  geneml  scheme  in  this  case.  We  are  only 
considt'iing  it  with  reference  to  the  city  of  Danville,  and  with 
reference  to  that  city  we  hold  it  to  be  utterly  iini-easoniible. 
Danville  is  situated  but  66  miles  south  of  Lynchburg.  It  is 
in  comp:^titinn  with  Lynchburg,  Now,  the.se  carriers  have  no 
right  to  put  in  effect  a  system  of  rates  which  prohibits  the  city 
of  Danville  from  transa<"tiog  Vmsiness  in  competition  with  the 
city  of  Lynchburg*  Whether  or  not  they  may  make  tlieir  i^ates 
into  Southern  territory  in  this  manner  is  something  about 
which  we  express  no  opinion,  but  if  they  desire  to  do  that  they 
must  so  adjust  their  rates  in  passing  from  Norfolk  &  Western 
to  Southern  territory  as  not  to  annihilate  the  city  of  Danville. 
They  have  no  right  to  put  that  locality  between  the  upfier  and 
nether  millstone  of  these  two  schemes  of  mte  making.  Rates  to 
Danville  must  l>e  adjusted  with  relation  to  rates  to  competitive 
localities  like  Lynchburg,  and  the  carriers  from  the  point  of 
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origin  to  destination  fihoulil  prnrnte  m  tluse  rates  if  they  par- 
ticipate iu  either  Lynchburg  or  Danville  Imsiness. 

Lynchburg  is  situated  but  GS  miles  from  Danville.  Danville 
rates  fmm  most  western  territory  and  from  New  Orleans  biiseiipon 
Lpchbui'g;  that  is,  they  are  made  by  adding  to  the  Lynchburg 
lite  the  Southern  local  rate  from  l^ynclibuig  to  Danville.  We  do 
not  think  that  the  rate  to  Danville  upon  this  through  business 
from  New  Orleans  or  fronr  the  West  ought  to  he  cunstrueted  upon 
that  basis.  Whatever  competitive  conditions  may  be  at  Lynch- 
burg, Danville  to  some  extent  should  enjoy  tiie  benefit  of  those 
competitive  conditions  liy  reason  of  its  proximity,  for  by  reason  of 
that  same  proximity  it  is  thrown  into  competition  with  Lynchburg. 
This  traffie  is  in  no  sense  local  traffic,  but  is  in  every  sense 
through  traffic.  There  is  ikj  loading  at  Lynchburg,  no  billing 
at  Lynchburg,  no  soliciting  of  tratbc  at  Lynchburg.  It  is  in  fact 
a  through  shipmcrrt,  and  U\  sonic  extent  Danville  should  enjoy 
the  benefit  oi  that  fact.  We  do  n^it  mean  that  the  Soniheni 
l{;iilway  may  nut  exact  frfjjn  the  Ntirfolk  <S:  Western  or  the 
Chesapeake  &  Ohio  a  division  upon  this  business  when  it  moves 
byway  of  Lynchburg,  whicli  is  equal  to  its  full  local  rate.  Per- 
haps it  may  di>  that  in  the  pn^tcction  of  its  own  line.  About 
that  we  are  called  upon  to  express,  and  we  do  express,  no  opin- 
ion. Wliat  we  say  is  that  in  determiinog  the  Danville  rate,  the 
Southern  Railway,  which  dominutes  thtit  sitnation,  must  recog- 
nize the  fact  that  this  business  is  through  business  upon  which 
Lynchbuig,  a  competitor  of  T)anvi!Ie,  enjoys  a  low  through  rate, 
and  upon  which  Danville  itself  is  entitled  to  a  through  rate. 

If  the  various  railroad  properties  leading  from  Danville  north 
to  the  line  of  the  Norfolk  &  Western  and  Chesapeake  &  Oliio 
were  operated  to-day  Ijy  their  original  builders  there  would  he 
three  independent  avenues  by  which  lliese  northern  roads  could 
obtain  access  to  the  city  of  Dnnville.  These  lines,  however, 
have  all  l>een  aVusorbed  by  one  corporation.  That  corpomtion 
enntrnls  every  line  leading  to  the  city  of  Danville,  with  the  un- 
important exception  of  the  Danville  &  Western,  and  by  virtue  of 
that  fart  it  is  able  to  exact,  as  it  does,  its  full  local  rate  from 
Lynciiburg  to  Danville. 
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As  already  remarked,  the  Soutli<jrii  Railway  is  the  consoHda- 
tioo  of  nuiiienms  iiidependent  railrnud  properties.  It  has  be- 
come through  thiB  pmeess  of  growth  a  great  railroad  systein 
embracing  to*day  a  mileage  of  more  than  GOOO  miles.  In  this 
operation  properties  which  were  worthless  have  been  put  to- 
gether to  fonn  a  valualple  whole,  Tiie  physical  condition  of 
those  [iroperties  has  been  enormously  improved.  The  facilities 
afforded  to  tlieir  patrons  have  been  increased.  The  whole  ter- 
ritory involved  must  Ije  henefited  by  this  amalgamation,  so  far 
as  its  ptiysieal  service  is  eoncerned. 

Tliis  enterprise  is  a  perfectly  legitimate  one.  Tlie  men  who 
have  conceived  and  executed  it  are  entitled  to  a  fair  return  upon 
the  money  which  has  been  actiiidly  invested  in  it.  They  are 
entitled,  in  addition,  to  a  reasonable  profit  upon  the  ability  to 
conceive  and  execute  a  project  of  this  sort.  They  have  no  right 
to  exact  a  return  upon  an  extravagant  capitalization,  but  what- 
ever has  honestly  and  in  good  faith  and  reasonably  gone  into 
this  enterprise  should  1m?  protected. 

On  the  other  hand,  the  people  in  tliis  territory  are  entitled  to 
protection.  The  Southern  Railway,  by  virtue  of  the  fact  that  it 
has  obtained  possession  of  and  nuw  controls  the  avenues  of  com- 
nmnicaUon  by  rail  between  the  city  of  Danville  and  the  outside 
world,  lias  no  right  to  deprive  that  community  of  the  competi- 
tive atlvantitges  which  the  enterprise  of  its  citizens  in  one  way  or 
another  had  secured,  and  upon  the  strength  of  wdiich  business 
conditions  have  grown  np.  It  must'  recognize  the  geogniphieid 
position  and  the  cnmniercial  im[)ortance  of  the  city  of  Danville, 

We  fully  realize  the  serious  consequences  to  the  Southern 
Railway  of  any  reduction  in  its  Danville  rate,  or  in  coiTespond- 
ing  rates  to  other  points.  Such  reduction  means  a  deduction 
from  its  net  revenues.  As  applied  to  the  volume  of  business 
handled  at  Danville  alone,  such  reduction  must  be  very  consid- 
eral>le,  —  it  cannot  from  the  testimony  in  this  case  be  determined 
just  how  considerable. 

Upon  the  other  hand  we  think  that  as  an  offset  to  this  the 
Sontliern  would  obtain  some  additional  revenue  by  virtue  of 
the  increased  amount  of  business  at  Danville.  The  ability  to  do 
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Imsiness  at  that  point  depends  largely  upon  tlie  freight  rate. 
The  amount  of  traffic  handled  in  and  out  of  Danvilk  is  deter- 
miiied  by  the  volume  of  business  transacted  theie,  —  by  the  pros- 
perity of  the  community.  Whether  tlie  Southern  Railway  shall 
reduce  its  rates  to  the  city  of  Danville  with  the  hope  of  therehy 
stimulating  an  additional  flow  of  traffic  is  purely  a  question 
of  policy  with  which  thLs  Commission  has  ordinarily  nothing  to 
do  ;  but  when  we  are  commanded  to  consider  the  interests  of  all 
parties,  we  must  consider  wliat  the  probahle  effect  of  our  order 
will  lie  upon  the  carrier  interested.  In  this  view  we  are  bound 
to  inquire  what  effect  it  will  have  upon  the  volume  of  traffic, 
and  the  consequent  increase  or  decrease  of  revenue.  Any  de- 
velopment at  Lynchburg  is  necessarily  shared  by  the  South- 
em  with  the  Norfolk  tS:  Westein  and  the  Chesapeake  &  Ohio, 
whereivs  any  corresponding  development  at  Danville  belongs  to 
the  Southern  Railway  Company  alone.  We  feel  that  a  reduction 
ia  the  Danville  rate  might  ultimately  be  for  the  advantage  of 
this  defendant. 

Under  our  original  interpretation  of  the  4th  section  the  duty 
of  this  Commission  in  determining  whether  that  section  had  been 
violated  was  a  comparatively  simple  one.  We  were  eonhned  to 
inquiring  whether  competition  between  carriera  not  subject  to 
the  Act  to  Regulate  Commerce  influenced  or  controlled  the  rate 
at  the  more  distant  point.  If  it  did,  that  created  the  dissimilar 
cinmmstances  and  conditions.  Now,  however,  we  are  Vjidden  to 
examine  the  whole  sitiuition,  and  to  determine  whether,  tak- 
ing all  things  into  account,  the  conditions  which  surround  that 
situation  justify  the  charging  of  the  higher  rate  at  the  inter- 
mediate point.  It  ia  impossible  to  apply  to  the  solution  of  that 
question  any  dcfmite  role.  Each  case  has  to  be  considered  upon 
its  own  peculiar  facts.  It  is  difiicult  in  &Yery  case  to  determine 
what  ought  to  ]m  done  in  justice  to  tlie  public  and  to  the  carrier, 
and  it  is  even  more  difficult  to  state  the  reasons  for  that  deter- 
mination. We  have  given  this  question  the  best  attention  we 
could.  It  is  an  extremely  perplexing  one,  but  it  must  l>e  de- 
cided, and,  without  attempting  to  state  the  reasons  more  fully 
than  has  been  already  done,  our  conclusion  is  this  : 
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We  li  t  unJerall  the  eircu instances  and  conditions  th© 

nUo  to   i  :    arg  may  properly  be  somewhat  lower  than  the 

rat©  10  Daiiville,    We  do  not  think  thai  the  present  difference  in 
rates  i;*  justifiable;  or,  in  other  words,  we  do  not  think  that  the 

'  clrcumstaiioes  and  conditions  justify  the  rates  now  in  force.    It 
ia  our  opinion  that  rates  from  northern  and  eastern  cities  to 

^Danville  and  mtes  from    New  Orleans  upon  the  commodities 
meatione<l  in  the  complaint  to  Danville  should  not  exceed  those  _ 
to  Lynchburg  by  more  than  10  per  cent,  and  that  rates  between  fl 
Danville  and  the  West  should  not  exceed  those  betw-een  Lynch- 
burg and  the  West  by  more  than  15  per  cent    This  also  applies 
to  the  rate  on  tobacco  from  Danville  to  Louisville.    It  may  well 
btT  called  outrageous  to  impose  upon  the  chief  industry  of  Dan- 
ville a  rate  from  Danville  to  Louisville  15  cents  above  the  rate  ^ 
from   Lynchburg  to  Louisville,  when   the  difference  in    rates  ( 
upon  that  chuss  of  merchandise  in  the  reverse  direction  is  only 
2^  cents.  .*#•••• 

[No  order  was  issued  by  the  Commission  at  its  first  hearing  ; 
hut  ten  months  later,  in  November,  1900,  after  a  rehearing  of  the 
case,  a  new  opinion  was  rendered,  concluding  as  follows.  —  Ed.] 

The  Southern  Railway  shows  that  in  the  year  1899  it  earned 
nothing  upon  its  ij^l 20,000,000  of  common  stock,  and  urges  that  m 
any  order  of  this  Commission  which  depletes  the  revenues  of  m 
that  company  deprives  the  owners  of  this  stock  of  their  property 
without  due  process  of  law.  M 

This  common  stock  was  issued  as  a  part  of  a  reorganization  m 
scheme  under  wliich  the  Southern  Railway  Company  came  into 
existence.  It  does  not  appear  that  the  persons  to  whom  this  stock 
was  originally  issued  ever  paid  one  dollar  in  actual  value  for  it 
It  simply  appears  that  the  stock  is  outstanding.  This  is  not 
enough.  Something  more  is  needed  when  a  claim  of  this  kind 
is  set  up  than  the  mere  fact  of  the  existence  and  amount  of  capi- 
talization. It  does  not  rest  in  the  whim  of  a  reorganization 
committee  in  W^all  Street  to  impose  a  perpetual  tax  upon  that 
wiaole  southern  conntry.  In  the  year  1899  the  Southern  Rail- 
way earned  net  about  4  per  cent  on  §40,000  a  mile  of  the  mileage 
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of  its  entire  system.  That  system  ext-ends,  as  a  rule,  through 
sparsely  populated  territories;  no  difficult  and  expensive  en- 
gineering feats  were  involved  in  its  construL'tiou,  nor  has  it 
in  [proportion  to  its  extent  many  expensive  terniinals.  It  will 
hardly  be  claimed  that  the  cost  of  reproducing  that  propei*ty  in 
its  pre-sent  sUte  would  equal  S^40,000  a  mile. 

The  Southern  Railway  is  of  great  Lunefit  to  the  territory 
which  it  serves,  and  the  money  invested  in  that  enterprise  is 
entitled  to  the  most  careful  protection;  hut  the  property  of  the 
citizens  of  Danville  is  just  as  sacred  as  aru  tlic  securities  of 
that  company.  No  order  should  he  made  by  this  Commission 
irhich  will  deprive  it  of  a  dollar  in  revenue  to  which  it  is  justly 
entitled,  but  we  find  nothing  in  its  lioancial  condition,  lis  shown 
by  the  testimony,  to  prohibit  a  change  of  rates  which  will  reduce 
to  a  limited  extent  its  receipts. 

This  is  not  a  question  of  revenue  altogether.  It  is  a  question, 
to  an  extent,  of  right  and  wrong.  The  Ijcggar  upon  the  sti-eet 
has  no  right  to  steal  roerely  because  he  is  lumgry  :  nor  has  the 
Southern  Railwa}"  a  right  to  do  an  unlawful  act  simply  because 
it  needs  revenue.  The  state  of  its  revenues  has  a  bearing  upon 
the  lawfulness  of  the  act,  but  is  not  conclusive. 

Railway  managers  are  prone  to  assume  that,  in  the  adjust- 
ment of  their  rates,  only  the  interest  of  their  own  J^^operties 
must  be  considered.  Mr.  Culp  was  asked  what  weiglit  he  gave 
to  the  interest  of  the  city  of  Danville,  to  it^  proximity  to  Lynch- 
burg, to  the  fact  that  it  was  a  competitor  ftf  Lynchburg,  and 
his  reply  in  effect  was,  none.  This  is  niither  just  nor  lawful. 
Railways  are  public  servants  and  subject  to  public  control.  In 
the  exercise  of  that  control  the  puldic  has  enacted  that  they 
shall  n(»t  unduly  discriminate  in  favor  of  one  locality  against  an- 
other, and  that  tliey  shall  not  charge  more  for  the  short  than  for 
the  long  liaul  under  similar  circumstfinces  and  conditions.  The 
Supreme  Court  has  declared  that  in  determining  what  are  sim- 
ilar  circam stances  and  conditions,  and  what  is  undue  discrimi- 
nation, reference  must  be  had  to  the  interest  of  all  parties,  not 
merely  the  railway.  After  considering  all  the  circumstances  and 
conditions  in  the  present  case  we  have  sustained  the  cnuq)laint 
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of  the  city  of  Danville,  and  have  indicated  in  a  general  way 
those  changes  in  rates  which  should  be  made.  If  upon  an 
actual  trial,  in  good  faith,  the  effect  of  those  changes  upon  the 
revenue  of  the  Southern  Railway  should  prove  to  be  more  seri- 
ous than  anticipated,  we  might  modify  the  opinion  already  ex- 
pressed, but  there  is  nothing  in  the  testimony  presented  upon 
this  motion  for  rehearing  which  leads  us  to  do  so  now,  and  the 
motion  is  denied. 

No  order  will  be  made  until  December  31,  1900.  If  the 
Southern  Railway  signifies  by  that  time  its  disposition  to  en- 
deavor to  make  this  readjustment,  such  further  time  will  be 
allowed  as  may  be  reasonably  necessary.  Otherwise  an  order 
will  then  issue  in  the  premises. 


xvn 

TRANSCONTINENTAL  FREIGHT  RATES 

The  St.  Louis  Business  Men's  League  Case^ 

Pbouty,  Commissioner: 

The  Business  Men's  League  of  St.  Louis,  the  complainant 
in  this  proceeding,  is  an  incorporated  body  whose  membership 
represents  some  two  thousand  persons,  firms  and  corporations 
engaged  in  business  in  St.  Louis  and  that  vicinity.  The  com- 
plaint is  that  the  defendant  carriers  unjustly  discriminate  by 
their  tariff  rates  against  St.  Louis  and  other  jobbing  houses  of 
the  middle  west,  and  it  is  alleged  that  this  discrimination  is 
effected  in  the  following  ways  : 

1.  By  making  a  lower  rate  to  Pacific  Coast  terminals  than 
to  points  upon  the  coast  which  are  farther  east,  and  through 
which  traffic  must  pass  in  reaching  the  terminal  points. 

2.  By  making  a  blanket  rate  from  all  territory  east  of  the 
Missouri  river  to  Pacific  Coast  destinations. 

3.  By  undue  and  unreasonable  differences  between  car-load 
and  less  than  car-load  rates,  by  an  unjust  system  of  varied 
commodity  rates,  and  by  unreasonably  refusing  to  permit  ship- 
ment of  mixed  car  loads.  •  •  •  •  • 

The  complaint  puts  in  issue  the  system  of  rate  making  be- 
tween the  territory  east  of  the  Missouri  river  and  Pacific  Coast 
points ;  and  in  order  to  understand  the  questions  raised  it  is 
necessary  to  state  briefly  what  that  system  is.  Only  west-boimd 
rates  are  involved. 

Certain  points  upon  the  Pacific  Coast,  of  which  Los  Ange- 
les, San  Francisco  and  Portland  may  be  taken  as  illustrative 

1  Decided  November  17,  1902.  Interstate  Commerce  Reports,  Vol.  IX, 
pp.  81S-372.  In  editing,  the  issues  concerning  mixed  car  loads  as  well  as  de- 
tails of  cost  of  less  than  car-load  service  have  been  omitted  for  simplification. 
These  matters  as  well  as  transcontinental  rates  in  general  are  discussed  in 
Ripley^s  Railroads:  Rates  and  Regulation.    (Index.) 
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It  will  be  seen  that  under  this  system  of  rate  making  the  rate 
upon  the  Pacitic  Coast  increiises  as  we  proceed  farther  east,  or 
as  the  distance  decreases,  until  limited  by  the  intermediate  class 
or  uommodity  rate.  Kates  are  uniformly  higher  at  the  nearer 
iateimediate  point  through  which  the  traliic  passes  than  at  the 
DJOre  distant  terminah  .  .  , 

Tlie  uomplaint  also  attacked  the  method  of  rate  making  from 
f^rritory  east  of  the  Missouri  river  to  the  Pacific  Coast,  and  this 
point  was  earoestly  pi^essed  by  the  complainants.    At  the  pres- 
ent time  these  ratios  are  made  upon  what  is  known  as  the  blan* 
*^t  systen) ;  that  is,  rates  from  all  tiuit  territory  are  the  same. 
^he  first<'lass  rate  for  instance  from  St.  Louis  to  San  Francisco 
's  13  per  hundred  pounds  and  tlie  same  rate  ohtains  from  New 
*  orL  •  ,  .   Commodity  rates  follow  the  same  rule,  and  in  general 
*t   may  be  stated  that .  .  <  all  common  points  east  of  the  Mis- 
^^^uri  river  take  the  same  rate  to  Pacific  Coast  terminals,  and  to 
Pilose  fioints  which  base  upon  Pacific  Coast  terminals.    This  so- 
^^lled  blanket  system  of  rate  making  is  vigorously  attacked  by 
^lie  complainants,  wlio  insist  that  what  are  termed  ^^  graded  ''  rates 
^lioulrl  obtain ;  that  is,  that  the  rate  should  increase  toward  the 
-A^tiantic  seaboard;  and  as  one  reason  for  this,  it  is  asserted  that 
^uch  graded  rates  were  until  recently  in  effect. 

There  is  no  means  of  determining  exactly  what  these  rates 
Xvere  previous  to  1887,  when  carriers  were'first  required  by  law 
to  publish  and  file  their  tariffs.  An  examination  of  the  first 
transcontinental  tariff  filed  with  the  Conrmission  sliows  that 
graded  rates  were  then  in  effect.  By  that  tariff'  the  iirst-class 
Tate  w^as,  from  the  Missouri  river  ®4,  from  the  Mississippi 
♦4.50,  from  Chicago  points  JS4.70  ;  while  east  of  Chicago  rates 
were  apparently  made  by  combination  upon  Chicago.  This 
tariff  seems  to  have  been  in  the  nature  of  an  experiment,  and 
ver}'  frequent  changes  were  made  lietween  that  date  and  Janu- 
ary U  1889,  when  a  tariff  was  put  into  effect  which  con  tinned 
substantially  the  same,  so  far  at  least  as  these  gradations  were 
concerned,  down  to  1894.  By  this  tariff  the  following  differ- 
entials or  grades  were  made:  from  the  Missouri  t^  the  Missis- 
sippi 20  centa;  from  the  Mississippi  to  Chicago  20  cents;  from 
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10  Ciiiiwaari  5  eeiilB :  from  Cin^inxiati  to  Pittsburg  5 
wmd  bom  VittMlkmtg  lo  Sew  To*  20  events.    Under  West- 
Taiiff  5a.T  l.rf«tiTe  April  11,  1893,  which  continued 
^m  ctoct  aiitfl  ll»  me  war  of  18W,  the    Brst-class   rate  vas 
fen  die  Minoiiii  RiTer*3;  from  the  Mississippi 
^•3.90;  bom  Cldeago  iS.«;  from  Cincinnati  *3.4o ;  from  Pitts- 
borg  ta-M.  ana  Ifoiii  New  York  #3.70,     The  same  principle 
waft  •ppficd  la  comnioditj  rates-  .  .  •     Previous  to  1894  the 
piiadple  id  graded  rates  was  uniformly  recognized  in  tianscon- 
ttoental  tariffs. 

In  the  beginning  of  that  year,  owing  to  conditions  which 
will  be  heteafter  detailed,*  a  transcontinental  mte  war  occurred 
which  lasted  actively  for  two  years,  and  the  effects  of  which 
continned  (or  sc^ne  time  afterwards*  One  of  the  fii-st  results  of 
this  disttErfaance  was  to  abolish  the  graded  rate ;  first  as  far  east 
as  Chicago*  and  later  all  the  way  to  the  Atlantic  coast.  Under 
the  tariff  of  June  25, 1898,  which  is  said  to  have  restored  trans- 
continental rates  to  a  normal  condition,  this  blanket  system 
was  retained. 

The  contention  of  the  complainants  in  this  respect  is  in  favor 
of  the  middle  west  as  against  the  Atlantic  seaboard.     Since  St     _  - 
Louis  is  more  than  one  thousand  miles  nearer  San  Francisco      ^r 
than  New  York  its  business  interests  insist  that  it  ought  to  be    =^^ 

given  the  advantage  •of  that  diffei-enee  in  distance.    The  defend-  ^ 

ants  justify  the  present  tariff  upon  the  ground  of  water  com- 
petition, and  the  facts  bearing  upon  that  issue  will  be  stated 
later.  No  particular  in<lostry  is  complaining.  The  testimony 
tended  to  hIiow  and  we  find  that  since  1894,  when  graded  rates 
were  first  aboltslied  and  the  blanket  system  put  in  effect,  the 
middle  west  has  been  steadily  gaining  in  its  sales  upon  the  Pa- 
cifit-^  Coast  in  comparison  with  the  Atlantic  seaboard.  Pacific 
Coast  jobbers  now  buy  much  mare  extensively  in  the  middle 
west  than  they  did  five  or  ten  years  ago-  Middle  west  jobbers^ 
sell  more  upon  the  Pacific  Coast  than  they  did  formerly.  It 
^WH  said  thai  al.  least  i)0  per  cent  of  the  goods  consumed  upon 
tho  I'acilic  Coast,  which  originate  in  the  east,  came  from  points 

»  R  44S,  infra. 


1 


TRANSl'iiMlNENTAL  FREIGHT   HATES 


433 


^ 


^est  of  Buffalo  ami  Pittsburg.     This  gain  of  the  middle  west 

ifi  IV^itie  Cuiist  business  seeois  to  Ih?  due  mainly  to  the  increase 

^f  maimfacturing  in  that  section,  and  in  a  nitnusure  to  the  fact 

tbs^t  Eiiddle  west  ]obl)ei8  and  nianufaeturers  have  woiktd  Pat ific 

^oaat  territi^ry  w^ith  more  vigor  and  persistenee  than  their  east- 

^1*11  coinpetitora.     It  will  be  obeervedj  moreover,  in  the  subse- 

l^^nt  statement  rtf  the  case,  that  freight  rates  from  1894  to  1898 

^^*:*re  iiiicli  ay  to  .stimulate  brisijieas  from  tlie  middle  west ;  and 

Jt     should  be  still  fnrt?tier  noted  tliat  while  the  terminal  rate 

*^    blanketed  from  the  Missouri  river,  the  '^intermediate'*  class 

'^^tes  in  all  cases,  and  intermediate  commodity  rates  in  many 

*^*^ stances,  are  still  graded.    The  first'-clasi*  intennediate  rate  to 

^"mlifornia  points  under  the  present  tariff  is:  from  the  Missouri 

*^Ter  *3.50,  from  the  Mississippi  $$J0,  from  Chieago  *3.90; 

"^^^hile  from  points  east  of  tidcago  the  rate  seems  to  be  made  by 

*^     combination  Uiioii  Chicago.    The  effect  of  this  is  to  give  the 

^^rlissouri  river  an  advantage  over  the  Misj*issippi  and  Chicago 

^"*n  all  territory  covered  liy  the  intermediate  rate,  and  to  virtually 

^^^rohiliit  business  from  jroints  east  of  Chicago  in  that  territory. 

The  most  serious  eomidaint  is  addressed  to  the  alleged  dis- 
^--Crimination  against  eastern  jobbers  in  favcvr  of  Pacific  Coast 
Ci  uhl>ei^*     By  eastein  jobliers  are  now  meant  all  those  located 
^^ast  of  the  Missouri  river,  although  it  does  not  appear  that 
^any  considerable  business  is  transacted  hy  jobbing  houses  east 
'^^f  Chicago*    The  tariff  cfmiplained  of  is  that  of  June  25,  1898, 
^nd  the  al>ove  discrimination  is  alleged  to  he  effected  l)y  making 
too  wide  a  difference  between  car  loads  and  less  than  car  loads, 
and  by  applying  a  scheme  of  varied  commodity  rates  which 
prevents  the  shipping  of  different  articles  of  a  similar  charac- 
ter in  the  same  package,  and  the  combining  of  similar  articles 
in  car  loads* 

It  is  very  difficult  to  state  in  a  comprehensive  way  the  extent 
of  the  difference  in  rates  applicable  to  ear-load  and  less  than  ear- 
load  shipments.  The  western  classification  places  many  articles 
in  the  4th  class  when  shipped  in  less  than  car  kmds,  and  in  the 
5th  class  w4ien  shipjied  in  car  loads.  The  difference  L>etween  4th 
and  5th  class  rates  is  30  cents  from  the  Missouri  river  and  25 
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tf^zwi  imm.  iib  Hi^eHrtyippt  iT^^er  hui  pmnsi  ease  It  has  already 
leea  ir^uefi  iiac  -xie  ^reac  mik  if  BaiucQiicnieiitmi  traffic  moves 
inno.  !oinixiii«iiiy  raoa^  An.  **i;imin»taHi  of  tiie  west-bound  com- 
mmiizj  -surS^  iiiowa  diaic  ±fl:>  Art^niis  «>  laoTe.  of  which  922 
na?-^  'Mtii  tar-^jumi  loii  JesK  tium  lac-tuail  cafis  ;  8S5  take  the  same 
rac^  rMOi  !aF-k)«Li  md  Lese  diaa  •ac^oaaL  while  463  are  provided 
-tIul  '!ar'U>aJ.  rass  jnlj.  <X  die  d±i  arcnnes  cakiiig  both  car-load 
ami  juau  diaa  '^ar-LDaii  ince^  die  ^S^Smnaxul  is  in  Teiy  many  in- 
s&uiees  o4  'lenia  p«r  100  p«)anila.  Thefe  are  152  instances  in 
wTLiih  dLLC  'ii^erem^e  is  Ie:«s  lOfi  2^  in  whieh  it  »  greater  than 
4»  :enc3.  Ll  '!a£ie  of  die  A6^  arai!les  whieh  take  only  a  car-load 
eommoditT  race,  any  Ie»  dLui  caF-Lood  movement  is  under  the 
eladrt  rate,  aod  this  pcodiiL*es  a  dxjlerential  which  is  very  much 
greater.,  being  in  :*«:'me  instances  more  than  #3.00,  in  almost  no 
ixkicance  less  than  f  !.•»  per  1«»  pounds^  and  making  a  less  than 
ear-IoQii  rate,  which  is  in  almost  every  instance  more  than  double 
the  car-load  race.  It  was  said  by  several  witnesses  for  the  com- 
plainants that  the  differential  would  average  50  cents  per  100 
p^>ands.  This  was  probably  intended  to  refer  to  the  traffic  in 
which  the  witness  was  interested,  and  it  seems  probable  that,  as 
applied  to  the  transportation  involved  in  this  proceeding,  that 
may  \p:  a  fair  average.  .  .  . 

It  i.s  much  more  important  to  understand  the  manner  in  which 
these  differentials  diseriminate  against  the  eastern  wholesaler, 
and  tJie  extent  of  that  discrimination. 

Tlie  great  bulk  of  manufactured  articles  consumed  upon  the 
Pacific  CyOrist  Ls  produced  in  the  east.  Whether  these  commodi- 
ti(?8  are  wholesaled  by  the  Pacific  Coast  jobber  or  by  the  middle 
went  johher  the  shipment  is  ordinarily  in  car  loads  from  the 
facU)ry  to  the  warehouse  of  the  jobber  and  in  less  than  car  loads 
from  then(!e  to  the  retailer.  Of  rail  shipments  from  eastern 
factoricH  by  Pacific  Coast  jolAoers  at  least  90  per  cent  goes  in 
car-load  lots  aiul  a  considerable  portion  of  the  balance  are  emer- 
gency ordtM's  which  n^quire  quick  delivery.  Upon  the  other 
liand,  t(\stiinony  showed  that  the  eastern  jobber  could  distribute 
to  the  retailor  in  car  loads  only  to  a  very  limited  extent.  When 
it  is  rcmenibored  that  the  warehouse  of  the  Pacific  Coast  jobber 
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18  located  at  a  terminal  point,  and  that  the  rate  from  the  east 
to  the  intermediate  point  is  made  by  adding  tlie  local  from  this 
terminal  point  back  to  the  intermediate  point,  it  will  be  seen 
that  the  wholesaler  upon  the  Pacific  Coast  has  the  advantage  of 
the  wholesaler  in  the  east  by  the  difference  between  the  car-load 
and  less  than  car-load  rate.  This  advantage  is  important  just 
in  proportion  as  the  value  of  the  goods  per  hundred  pounds, 
or  more  properly  the  margin  of  profit  per  hundred  pounds,  is 
greater  or  less. 

A  concrete  illustration  will  make  this  clear,  and  for  that  pur- 
pose we  may  take  bar  iron.  The  rate  on  this  commodity  from 
the  east  to  Pacific  Coast  terminals  is  C.  L.  75  cents,  L.  C.  L. 
11.25.  Assume  now  some  intermediate  point  to  which  the  local 
rate  from  the  terminal  is  50  cents  L.  C.  L.  The  Pacific  Coast 
jobber  pays  in  freight  upon  a  hundred  pounds  of  iron  delivered 
to  the  retailer  at  that  point  75  cents  to  his  warehouse  and  50 
cents  local,  in  all,  $1.25  ;  while  his  eastern  competitor  pays  on 
the  L.  C.  L.  shipment  from  his  warehouse  $1.75.  This  gives 
the  Pacific  Coast  jobber  a  clear  advantage  of  50  cents  in  the 
freight  rate  at  all  points  which  base  upon  the  terminal  point. 
The  testimony  of  the  complainants  tended  to  show,  nor  was  it 
denied  by  Uie  defendants,  that  the  profit  to  the  jobber  in  the 
handling  of  bar  iron  is  less  than  50  cents  per  hundred  pounds. 
Unless,  therefore,  there  l>e  some  compensating  advantage  to  the 
eastern  jobber  he  is  by  this  differential  prohibited  from  whole- 
saling this  commodity  to  retailers  upon  the  Pacific  Coast  when 
his  shipment  from  the  east  is  in  less  than  car  loads.    *        * 

What  is  true  of  bar  iron  is  also  true  of  most  classes  of  heavy 
hardware,  so  called,  which  include  most  kinds  of  manufactured 
iron  in  its  simpler  forms,  as  sheet  iron,  corrugated  iron,  nails, 
pipe,  horseshoes  and  in  general  any  form  of  hai-dware  where  the 
cost  of  manufacture  has  not  added  very  materially  to  the  price 
of  the  raw  material.  It  also  appeared  that  the  same  thing  was 
true  of  some  of  the  more  bulky  articles  among  drugs  and  medi- 
cines, paints  and  oils,  stationary  supplies,  wagon  material, 
plumbers*  supplies  and  some  other  lines,  with  respect  to  which 
the  differential  often  exceeded  and  generally  approximated  the 
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prodt  pior  hmuired  poands  to  the  wholesaler.  The  testimony  of 
leciilerf  apoa  the  Paeidc  Cottst  was  to  the  effect  that  after  the 
pamn^  in  of  che  t&ixff  of  Jane  25«  1898,  they  were  unable  to 
bay  oKUiy  of  the  heiiTier  articles  &om  eastern  jobbers.  We 
think  it  appears^  and  we  find,  that  with  respect  to  many  of  the 
moce  bdlkr  araeles  aboTe  named  the  differential  is  prohibitive 
against  the  eastern  wholesaler. 

While,  howerer.  this  is  true  of  many  heaTier  articles,  it  is  not 
tme  of  the  greater  number  of  commodities  in  which  the  eastern 
wholesaler  deals.  In  case  of  the  higher  priced  commodities  the 
profit  per  hundred  pounds  is  much  greater  than  the  differential. 
Wlien  the  tariff  comjdained  of  took  effect  the  Simmons  Hard- 
ware Company  determined  to  equalize  the  disadvantage  which 
its  customers  incurred  by  making  a  freight  allowance  of  50  cents 
per  hundred  pounds.  At  first  this  allowance  was  paid  upon 
all  articles,  but  it  soon  became  evident  that  there  were  certain 
articles  which,  including  the  freight  allowance,  were  handled  at 
actual  losss  and  that  company  very  soon  ceased  to  pay  freight 
allowances  upon  these  conmiodities.  The  vice  president  testified 
that  these  commodities  were  the  fifteen  following:  Shot,  bar 
le;uL  grindstones,  nails,  wire,  rope,  anvils,  sheet  zinc,  sheet  steel, 
horseshoes,  sheet  iron,  staples,  wire  staples,  small  chains.  Except 
so  far  as  these  articles  can  be  shipped  in  car  loads,  either  straight 
or  combined,  they  c;mnot  be  wholesaled  from  the  east  upon  the 
Paoifie  Coast.  It  \\-as  claimed  that  these  hea\'ier  articles  were 
usually  staple  commodities,  and  that  the  inability  to  handle 
them  was  a  serious  handicap  upon  the  eastern  jobber,  since  the 
retailer  preferred  to  j^tronize  that  concern  which  could  supply 
all  his  wants.  **♦♦••• 

The  jobbing  business  of  the  Pacific  Coast  is  transacted  under 
peculiar  conditions.  As  already  said,  the  supplies  of  the  jobber 
are  almost  entirely  drawn  from  the  east  and  middle  west^  Job- 
bing houses  are  situated  mainly  upon  the  coast,  and  these  sup- 
plies are  therefore  taken  to  the  coast  and  from  thence  sent  back 
into  the  interior.  Owing  to  the  method  by  which  rates  are 
made,  it  necessarily  follows  that  the  territory  to  which  the  coast 
jobl)er  can  distribute  is  limited.    It  has  been  seen  that  the 
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"intermediate  "  rate  limits  the  territoiy  within  which  the  rate  to 
intermediate  points  is  made  by  building  op  uptin  the  tenninal 
rate^  and  it  is  evident  that  as  soon  as  this  limit  is  passed  going 
towards  the  east  the  Pacific  Coast  Jobber  is  at  a  disadvantage  in 
the  freight  rate.  This  limit  is  not  the  same  ^\^th  respect  to  all 
commodities.  In  case  of  sheet  zinc,  as  we  have  already  seen,  it 
is  but  155  miles,  while  in  some  few  instances  the  combination 
extends  back  from  the  coast  a  thousand  miles^  possibly  farther. 
Nor  does  the  line  of  demarcation  so  fixed  exactly  correspond 
with  the  actual  business  limit,  since  the  jobber  can  only  operate 
in  territoiy  accessible  to  most  of  the  articles  in  which  he  deals. 
The  distance  towards  the  east  which  is  open  to  the  jobber  upon 
the  Pacific  Coast  varies  somewhat  in  different  lines  of  merchan* 
dise,  but  generally  speaking  it  is  abcmt  the  115th  meridian, 
flome  three  or  four  hundred  miles  from  the  coast.  It  was 
claimed  by  the  defendants,  and  not  seriously  denied  by  the 
complainants,  that  east  of  this  line  the  territorj^  was  exclusively 
occupied  by  the  eastern  wholesaler,  except  in  case  of  some  few 
articles  originating  upon  the  Pacific  Coast. 

This  scheme  of  rate  making  also  limits  the  territory  of  the 
individual  jobber  upon  the  Pacific  Coast  north  and  south  as 
well  as  east.  Rates  from  eastern  originating  points  are  the 
same  to  all  terminals.  Rates  to  interior  points  are  made  by 
adding  the  local  rate  to  the  nearest  terminal.  It  foUow^s  there- 
fore that  the  jobl>er  located  at  some  terminal  point  like  San 
Fmneisco,  as  he  goes  north  or  south,  very  soon  enters  the 
territory  of  some  other  terminal  point,  like  Portland  or  Los 
Angeles,  in  wliich  his  local  rate  is  greater  tlian  that  of  his 
competitor  located  at  such  terminal.  The  effect  is  to  dmw  a 
series  of  circles  with  each  terminal  point  as  a  center  within 
the  circumference  of  which  the  jobber  located  at  the  terminal 
point  has  the  advantage  of  all  others. 

Not  only  does  this  confine  the  territory  within  which  a  par- 
ticular Pacific  Coast  jobber  can  compete  upon  even  terms  with 
some  other  Pacific  Coast  jobber,  but  it  also  limits  tlie  territory 
north  and  south  within  which  the  Pacific  Coast  jobber  has  the 
advantage  of  his  eastern  competitor.    Less  than  car-load  rates 
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from  the  east  are  the  same  to  interior  points  no  matter  upon 
what  terminal  a  particular  point  may  base,  and  it  soon  happens, 
therefore,  that  the  less  than  car-load  rate  to  such  point  is  lower 
than  the  rate  arrived  at  by  combining  the  car-load  rate  to  the 
terminal  point  and  the  local  rate  from  that  point.  Take  San 
Francisco  as  an  example.  Nominally,  rates  to  San  Francisco 
are  the  same  as  to  other  Pacific  Coast  terminals.  Owing  to  its 
superior  shipping  facilities  as  a  seaport  it  probably  enjoys  some 
actual  advantage  in  the  matter  of  the  rate.  When,  however,  the 
jobber  attempts  to  distribute  from  San  Francisco,  he  finds  all 
around  him  terminal  points  through  which  he  must  operate, 
Marysville  distant  upon  the  north  142  miles,  Sacramento  upon 
the  east  90  miles,  Stockton  to  the  southeast  103  miles  and  San 
Jos6  to  the  south  50  miles.  Now,  the  rate  to  almost  any  inte- 
rior point  outside  this  cordon  of  terminals  is  made  by  adding 
the  local  from  these  points,  while  the  San  Francisco  jobber  must 
pay  the  local  from  San  Francisco  itself.  This  operates  to  mate- 
rially decrease  the  advantage  which  the  San  Francisco  whole- 
saler would  otherwise  possess.  But  still  further,  if  he  attempts 
to  go  farther  north  he  very  soon  reaches  territory  where  the 
rate  bases  upon  Portland  and  where  his  combined  car-load  and 
less  than  car-load  is  higher  than  the  less  than  car-load  rate  from 
St.  Louis.  So  if  he  attempts  to  proceed  south  he  speedily  comes 
to  a  point  where  the  *rate  bases  upon  Los  Angeles  and  where  the 
combined  mte  is  in  favor  of  the  middle  west  jobber.  Canned 
goods  were  frequently  referred  to  in  the  testimony.  Taking 
this  commodity  as  an  illustration,  we  find  that  the  car-load  rate 
to  San  Francisco  plus  the  local  rate  to  Ashland,  Ore.,  a  distance 
of  431  miles,  is  $2.08,  while  the  direct  L.  C.  L.  rate  from  the 
Missouri  river,  basing  on  Portland,  is  $2.00.  At  Mojave,  Cali- 
fornia, 382  miles  southeast,  the  combined  car-load  and  less  than 
car-load  rate  of  the  San  Francisco  jobber  is  $1.81,  as  against  a 
direct  L.  C.  L.  rate  from  the  Missouri  river  of  $1.99. 

.  These  illustrations  serve  to  show  how,  while  this  scheme  of  rate 
making  favors  the  Pacific  Coast  jobber  as  a  class,  it  limits  the 
territory  of  the  individual  Pacific  Coast  jobber  both  as  against 
his  competitor  upon  the  coast  and  as  against  his  competitor 
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in  the  east.  While  it  appears  that  San  Francisco  jobbers  do 
business  over  the  whole  Pacific  Coast,  it  is  done  at  a  serious 
disadvantage  beyond  the  limits  of  a  comparatively  narrow 
sphere ;  indeed,  one  witness  in  behalf  of  the  complainants  ex- 
pressed the  opinion  tliat  the  territory  of  the  wholesaler  uj^on 
the  coast  was  so  narrow  that  there  was  really  no  excuse  for 
his  existence. 

The  territory  of  jobbers  east  of  the  Missouri  is  of  course 
limited  against  one  another.  It  is  not  material  here  to  discuss 
the  extent  of  that  limitation,  since  we  aie  considering  the  com- 
petition between  eastern  jobbers  as  a  whole  and  those  upon  the 
Pacific  Coast.  The  fact  that  the  rate  from  the  warehouse  of 
every  wholesaler  in  the  middle  west  to  the  store  of  each  retailer 
upon  the  coast  is  tlie  same,  gives  him  an  advantage  over  the 
individual  Pacific  Coast  jobber  outside  the  immediate  '^  sphere  " 
of  the  latter,  which  in  a  measure  offsets  the  decided  advantage 
of  the  Pacific  Coast  jobber  within  that  sphere. 

The  effect  of  thus  circumscribing  the  territory  of  the  Pacific 
Coast  jobber  is  to  render  the  volume  of  his  business  compara- 
tively small.  .  That  of  all  the  houses  with  which  he  competes 
in  the  east  is  much  more  extensive.  The  two  concerns  most 
prominent  in  the  prosecution  of  this  proceeding  were  the  Sim- 
mons Hardware  Company  of  St.  Louis  and  Ilibbard,  Spencer, 
Bartlett  &  Co.  of  Chicago ;  of  which  the  former  does  business 
in  all  portions  of  the  United  States  except  New  England,  while 
the  representative  of  the  latter  testiiied  that  the  operation  of  his 
house  was  only  limited  by  the  confines  of  the  earth.  Jobbers 
tii>on  the  Pacific  Coast  earnestly  insisted  that  these  great  estab- 
lishments were  not  dependent  upon  that  territory  for  any  con- 
siderable part  of  their  business,  and  that  they  used  it  as  surplus 
territory  in  which  they  could  afford  to  operate  at  a  very  small 
margin  of  profit.  It  also  ai)peared  that  owing  to  the  distance  at 
which  these  houses  upon  the  Pacific  Coast  were  located  from 
their  base  of  supply,  the  amount  of  stock  carried  was  very 
large  in  proportion  to  the  volume  of  business  done ;  and  that 
the  expense  of  transacting  that  business  was  greater  than  in 
the  east. 
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Certain  articles  are  productjd  upon  the  Pacific  Coast,  aod  cer- 
tain others  are  importt^d  from  Europe  and  from  eastern  Asia, 
while  still  others  nianufatiured  in  the  eastern  portion  of  the 
United  States  are  Bohl  at  a  delivered  price.  With  respect  to  all 
the^e  the  Pacific  Coast  jobl>er  has  the  advantage  of  his  eastern 
rival.  But  it  did  not  at  all  definitely  appear  what  the  extent  of 
that  advantage  might  l>e.  We  are  inclined  to  think  that  if  the 
Paciiic  Coast  jobber  had  no  advantage  in  the  freight  rate  at 
which  he  could  l)iing  his  merchandise  from  points  of  produc- 
tion and  distribute  it  to  points  of  consuu)ption,  he  would  find 
it  exlremely  ditlieult  to  holtl  his  own. 

The  principal  e^mtention  of  the  Pacific  Coast  jobbers  is  that 
their  locatiim  entitles  them  to  such  an  advantage.  The  con- 
ti'iilling  facttir  hi  that  location  is  the  possibility  of  bringing  in 
goods  from  the  Atlantic  seaboard  and  foreign  countries  by  water. 
The  effect  of  wat-er  competition  is  also  tlie  defense  largel)^ 
relied  upon  by  the  earriei's  in  justification  of  their  tariffs^  and 
the  facts  in  reference  to  it  as  applicable  to  each  may  be  stated 
together. 

Several  of  the  jobbing  houses  whose  representatives  testified 
in  this  proceeding  were  established  at  Sacramento  and  San 
Francisco  a  half  century  ago*  At  that  time  the  only  means 
available  for  the  transportation  of  merchandise  from  the  Atlan- 
tic sealxjard  to  their  w^arehouses  was  by  sailing  vessel  around 
Cape  Horn,  or  through  the  Stmits  of  Magellan*  In  1854  the 
Panama  raih-oad  was  ct»nstructed.  By  tliis  route  freight  passes 
from  New  York  to  Colon  by  ship^  from  Colon  to  Panama,  a 
distance  of  fifty  miles,  by  rail,  and  from  Panama  to  San  Fran- 
cisco by  water.  Upon  this  route  steamei^  have  been  used  in- 
stead of  sailing  vessels,  the  distance  is  much  shorter,  the  time 
much  quicker^  the  certainty  of  arrival  much  greater,  and  gen- 
erally the  advantages  offered  arc  much  superior  to  those  by 
sail  around  South  America.  It  h^is  from  the  first  transacted 
a  conaitlemble  amount  of  business  between  the  two  coasts. 

The  first  transcontinental  line  of  railroad  was  the  Central 
Pacific  in  connection  with  the  Cnion  Pacific,  and  was  opened 
for  business  in  18G9.    This  line  at  once  began  to  compete  for 
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transcontinental  freight,  with  no  great  amount  of  success  at 
first.  It  succeeded  in  carrying  a  portion  of  the  higher  cLiss 
mercbandise,  but  the  great  bulk  of  all  commodities  continued 
to  move  by  water  or  by  the  Panama  route.  It  was  estimated 
that  as  late  as  1878  not  over  25  per  cent  i^f  the  total  tonnage 
moved  into  California  by  raih  In  that  year,  for  the  purpose 
of  obtaining  a  larger  share  of  this  traffic,  the  rail  line  inaugu- 
rated what  was  known  as  the  special  con  tract  system  involving 
a  contract  between  the  railway  and  each  individual  shipper,  by 
which  the  merchant  agreed  to  patronize  the  railway  exclusively, 
in  consideration  whereof  the  railway  made  certain  special  rates 
of  freight.  ,  *  *  This  system  was  not  popular  at  the  outset,  but. 
before  long  ^very  important  jrjbbing  house  in  San  Fraucisco, 
with  one  exception,  had  niatle  a  contract  of  this  kind.  The 
effect  w*as  to  very  much  increase  the  rail  tonnage.  It  seems 
probable  .  .  .  that  in  18B4  wiien  this  plan  finally  went  out  of 
vogue,  the  percentage  of  rail  tonnage  had  risen  from  25  percent 
to  between  60  and  75  per  cent 

In  1881  the  Atchison,  Ti^peka  *.^'  Sant^i  F^  Railway  was  built 
to  a  connection  with  the  Southern  Pacific  at  Deming,  and  in 
1882  the  Texas  &  Pacific  connected  with  the  same  line  at  K\ 
Paso.  In  1883  the  Southern  Pacific  route  from  N\nv  <)rleans 
was  opened,  and  the  same  year  saw  the  completion  of  the  Kio 
(irande  Western  and  the  extension  of  the  Santa  F6  to  Mojave. 
In  the  northwest  the  Northern  Pacific  w^as  opened  for  traflic 
that  year,  and  the  completion  of  the  Oregon  Short  Line  the 
following  year  gave  the  Union  Pacific  an  entrance  into  Port- 
land. The  ninltiplication  of  the.se  transcontinental  routes  pro- 
duced a  corresponding  diversity  of  interest,  ,  .  .  the  contract 
system  was  abandoned  because  the  various  lines  could  not  agree 
among  themselves  upon  the  division  of  business  and  the  main- 
tenance of  rates.  To  oliviate  this  embarrassment  the  Transcon- 
tinental Association  was  organized,  having  for  it-s  purpose  a 
pooling  distribution  of  transcontinental  tmffie,  or  earnings,  and 
the  fixing  and  maintaining  of  transcontinental  tariffs,     *        • 

When  the  C'entnil  Pacific  and  I'nion  Pacific  liegan  business 
as  the  first  transcontinental  railway  line  they  found  in   til 
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Panama  rout©  their  most  tro  utile  so  me  competitor.  For  the  pur- 
pose of  controlling  this  competiLion  these  two  Hues  and  their  con- 
nections  in  1871  entered  into  a  contract  with  the  Pacific  Mail 
Steamship  Company,  which  then  did  the  ocean  eaiTjing  by  the 
Panama  route  both  from  New  York  to  Colon  and  from  Panama 
to  San  Fi'ancisco,  by  which  the  railways  leased  and  paid  for  the 
entire  space  in  the  steamships  of  the  Pacific  Mail  Company 
wliich  wius  devoted  to  California  business.  Under  tliiis  contract 
the  steams^hip  company  disposed  of  this  space  accoi-ding  to  the 
direction  of  the  niilwaySt  naming  such  rates,  making  such  reg- 
ulations and  geneniily  so  conducting  with  respect  to  traffic  as 
they  directed.  The  policy  of  the  railways  was  to  offset  the  Pan- 
ama route  against  the  clipper  ships.  This  contract  was  taken 
over  by  the  Transcontinental  Association  when  it  was  formed, 
and  it  continued  in  effect  with  some  slight  interruptions  from 
1871  until  December  31,  1892.  .  .  . 

Previous  to  this  time  there  bad  Ijeen  in  force  a  contract  be- 
tween the  Pacific  Mail  Steamship  Company  and  the  Panama  Rail* 
rtiad  Company  uiuler  which  the  steamship  company  acquired  the 
exclusive  use  of  the  F^anama  railway  for  business  moving  l^etween 
the  Atlantic  and  Pacific  Coasts.  That  contract  expired  about 
this  same  tiim%  and  the  Pacific  Mail  declined  to  renew  it  upon 
the  original  terms  in  view  of  the  expiration  of  its  own  contract 
with  the  transcontinental!  railways.  In  consequence  the  Panama 
Railroad  Conqiuny  put  on  a  line  of  steamers  of  its  own  between 
New  York  and  Colon  known  as  the  Colundiia  Steamship  Com- 
|iany.  Meantime  the  merchants  of  Son  Francisco  had  become  dis- 
satisfied with  the  treatment  which  they  were  receiving  fmm  the 
railways.  They  knew  of  the  existence  of  contracts  between 
the  transcontinental  lines  and  the  Panama  route,  and  regai\led 
the  whole  arrangement  in  the  light  of  a  monopoly  which  extorted 
unreasonable  rates  and  imposed  unreasonable  conditions.  Learn* 
ing  that  the  contract  between  the  Panama  Railroad  and  the  Pacific 
Mail  was  about  to  expire  they  proposed  to  put  on  a  line  of  steam- 
shiiJS  between  San  Francisco  and  Panama,  thus  making,  in  con- 
nection with  the  Panama  Railroad  and  its  own  steams] tips,  an 
independent  line  from' New  York  to  San  Francisco.    In  the 
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execution  of  this  plan  the  North  American  Navigation  Company 
was  organized  by  the  merchants  of  San  Francisco. 

This  route  began  operations  in  the  year  1893,  and  attempted 
from  the  finst  to  maintain  a  differential  upon  traflic  moving  be- 
tween the  Atlantic  and  Pacific  Coasts  which  would  deprive  the 
railroads  of  a  considerable  share  of  the  business  previously  lian- 
dled  by  them.  The  result  was  a  most  bitter  and  reckless  rate 
war  during  which  there  was  an  utter  demoralization  of  rates  and 
rate  conditions.  The  San  Francisco  jobbers  were  upon  the  side 
of  the  ocean,  and  not  only  were  rates  abnormally  reduced,  but 
differentials  were  abolished,  the  right  to  ship  in  mixed  car  loads 
was  extended,  eveiy  inducement  was  held  out  to  the  jobber  of 
the  middle  west  to  invade  the  territorj'  of  the  Pacific  Coast. 
The  North  American  Navigation  Company  only  operated  about 
one  year,  but  its  vessels  were  taken  over  by  the  Panama  Com- 
pany and  the  comi)etition  itself  continued  in  full  force  until  the 
end  of  the  year  1895. 

This  episode  had  been  an  expensive  one  for  all  parties  con- 
cerned. It  is  in  testimony  that  the  merchants  had  jiut  into  tlie 
North  American  Navigation  Company  }J3oO,000,  which  was 
entirely  lost;  and  their  indirect  loss  must  have  been  greater 
still.  They  had  seen  their  territory  diminish,  their  profits  groNv 
less,  their  business  decrease  under  the  competition  which  had 
been  fostered  by  rail  rates  from  the  east.  The  situation  was  not 
more  satisfactoiy  to  the  railways  for  they  had  sacrificed  millions 
of  dollars  in  revenue  and  were  still  receiving  what  they  regarded 
as  abnormally  low  rates.  Both  parties  were  tlierefore  anxious  for 
some  sort  of  an  accommodation.  Representatives  of  the  trans- 
continental lines  upon  the  coast  were  instructed  to  mollify  as 
far  as  possible  Pacific  Coast  shippers  and  the  shippers  in  their 
turn  seem  to  have  Ijeen  anxious  to  meet  this  advance.  In  1897 
a  communication  was  addressed  to  the  railways  by  the  jobbing 
interests  upon  the  Pacific  Coast  stating  in  substance  tliat  rates 
ought  to  be  readjusted  in  the  interest  of  the  coast  jobber;  that 
more  rigid  inspection  rules  should  be  enforced  preventing  their 
competitors  in  the  middle  west  from  obtaining  fraudulent  rates; 
and  intimating  that  if  this  was  done  they  would  not  object  to 
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an  advance  in  rates  and  would  find  it  for  their  interest  largely 
to  place  shipments  with  railroads.  .  .  .  The  result  of  this  con- 
ference was  the  tariff  of  June  25,  1898,  which  is  attacked  in 
this  proceeding. 

The  jobljeiTS  of  the  middle  west  vehemently  insisted  that  in 
this  tariff  they  bad  not  received  proj>er  coiisiLleration,  and  a  sub- 
sequent meeting  was  held  at  St.  Paul  in  May,  1899,  at  which 
the  matter  Wiis  again  gone  into  by  the  fiarties  m  interest^  with 
the  result  that  the  Great  Northern  and  the  Northern  Pacific 
companies  modified  in  cei'lain  essential  respects  the  tariff  of  the 
previous  June  by  a  supplement  taking  effect  May  1,  1899,  and 
known  in  this  case  as  the  St  Paul  Sujxplement.  This  supple- 
ment reduceLl  in  some  instances  the  differentials  between  car 
loads  and  less  than  carloads,  and  modified  the  varied  commodity 
rates  in  the  hai*dware  schedule,  and  perhaps  in  some  others. 

The  complainants  insist  Ihat  the  tariff  of  June  25,  1898,  was 
the  result  of  an  agreement  Ixjtween  the  railways  and  the  jobl>er8 
of  the  Pacific  Coast  that  tariffs  should  be  adjust-ed  in  their  favor, 
and  that  they  in  considtn^ition  wonhl  patronize  the  rail  instead 
of  the  water ;  and  that  the  effect  of  thai  agreement  has  been  to 
largely  destroy  effective  competition  by  water. 

From  1871  until  Januaiy  1,  1893,  the  Panama  route  was 
absolutely  controlled  with  respect  t^  Pacific  Coast  business  in 
the  United  States  by  transcontinental  lines,  and  there  was  dur- 
ing that  period  no  competition  witli  that  line.  For  some  years 
afterwards  that  competition  was  extremely  active.  It  appears 
that  finally  the  Pacific  Mail  became  the  steamer  part  of  the  line 
from  Panama  to  San  Francisco,  while  the  Columbia  Steamship 
Company  continued  to  form  the  link  between  New  York  and 
Colon.  To-day  the  agent  of  the  Panama  Com[niny  in  New  York 
makes  tlie  west-lwund  rates  while  the  agent  of  the  Pacific  Mail 
at  San  Francisco  controls  the  east-bound  shipments.  The  tariffs 
west-l»ouml  are  bised  upon  the  corresponding  tariffs  of  the  rail 
lines,  teing  20  per  cent  less  on  car  loads  and  30  per  cent  less  on 
less  than  car  loads.  This  apparently  gives  that  route  substan- 
tially the  full  capacity  of  its  steamers  in  traffic.  .  .  .  While  the 
t-estimony  in  this  case  fails  to  show  any  contract  or  understanding 
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through  which  coinpetition  by  the  Panama  route  is  Hniited  it 
can  haixlly  be  said  that  at  the  present  time  that  line  affords 
much  actual  competition  between  the  coasts. 

With  respect  to  competition  by  the  all  ocean  route  the  matter 
has  all  along  stood  entirely  otberwise.  At  fii'st  this  was  the  only 
means  of  transportation  for  merelnmdise.  As  late  as  1878  prob- 
ably 75  per  cent  of  the  entire  tonnage  came  in  by  saib  In  1884 
this  percentage  had  very  much  fallen,  but  still  equaled  25  per 
cent.  Since  then  there  lias  been  a  further  decline,  the  testimony 
showing  that  for  the  last  ten  years  not  more  than  10  to  15  per 
cent  has  arrived  in  this  way.  But  there  is  nothing  in  the  case 
to  show  that  any  agreement  has  ever  subsisted  between  rail  lines 
and  the  route  around  South  America  as  to  any  division  of  traffic, 
or  any  establishment  of  rates. 

The  principal  witness  as  to  the  present  state  of  water  com- 
petition by  all  ocean  routes  was  Mr.  Jackson,  re|>resentative  of 
Flint,  Dearborn  i  Co.,  of  Kew  York,  iimnagers  of  the  principal 
line  of  clipper  ships  between  the  Atlantic  and  Pacific  Coasts.  .  .  » 
From  his  testimony  it  appeared  that  during  the  year  1898  there 
were  shipped  from  New  York  to  California,  mainly  San  Francisco, 
by  sailing  vessels  about  34,000  tons,  and  from  Philadelphia  about 
COOO  tons.  Substantially  the  same  tonnage  had  been  ftjrwarded 
the  previous  year,  1 897.  It  also  appeared  that  some  other  vessels 
were  engaged  in  the  same  business  between  Philatlelphia  and 
San  Francisco,  and  perhaps  between  New  York  and  Pacific  Coast 
points.  Formerly  tlie  tonnage  eai'ried  by  these  lines  had  been 
much  great-er  than  it  was  in  those  years.  For  some  years  pre^ 
vious  to  1890  it  had  varied  from  50,000  to  100,000  tons  per 
annum.  The  rate  war  which  broke  out  in  1894  diverted  the  ton- 
nage from  sail  to  rail^  and  the  effect  of  this  was  continued  after 
the  close  of  those  rate  disturbances  by  the  Spanish  war,  which 
rendered  rates  of  insurance  high  and  ships  scarce*  The  outlook 
for  the  future  was,  however,  said  to  be  more  promising. 

Mr.  Jackson  ,  .  .  was  also  the  treasurer  of  the  American- 
Hawaiian  Steamship  Company,  a  corporation  organized  for  the 
purpose  of  owning  and  operating  a  line  of  steamers  between  New 
York,  San  Fi-ancisco  and  Hawaii  via  the  Straits  of  MageUan.    He 
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first  testified  in  XoTember,  1899,  and  at  that  time  this  company 
had  placed  orders  for  four  steamers  of  8500  tons  each  to  be  used 
in  this  service.  It  was  said  that  these  steamships  woidd  carry, 
beside  the  necessaiy  coaL,  7500  tons  of  freight,  and  would  make 
the  mn  from  New  YoHl  to  San  Francisco  in  about  60  days.  It 
was  expected  that  each  steamer  would  make  two  trips  per  year, 
thus  affording  a  capacity  of  60,000  tons  west-boimd  which  it 
was  believed  could  easily  be  obtained. 

Subsequently,  in  December,  1900,  Mr.  Jackson  again  testified,^ 
and  then  stated  that  two  of  the  steamers  above  referred,  to  had 
already  been  delivered  and  put  into  service  ;  that  the  two  others 
referred  to  in  his  former  testimony  would  soon  be  ready  for 
delivery,  and  that  his  company  had  within  the  year  contracted 
for  three  larger  steamers  for  this  same  service  with  a  capacity  of 
15,000  tons  each.  He  stated  that  this  would  give  a  total  carry- 
ing capacity  west-bound  of  about  126,000  tons  per  annum.  .  .  . 

Almost  every  article  which  moves  from  the  east  to  the  Pacific 
Coast  has  been  at  times  actually  carried  by  ocean.  A  list  of  the 
articles  transported  during  the  year  1898  was  introduced  and 
it  embraced  nearly  every  article  of  merchandise.  The  territory 
from  which  this  route  draws  its  freight  is  mostly  that  in  the 
immediate  vicinity  of  New  York.  Shipments  have  been  taken 
from  as  far  west  as  Chicago,  and  even  St.  Louis,  but  this  is  of 
rare  occurrence.  The  great  bulk  of  its  traffic  is  from  points  east 
of  Buffalo  and  Pittsburg. 

In  the  making  of  rates  by  ocean  no  distinction  as  such  is  ob- 
served between  car-load  and  less  than  car-load  lots.  Mr.  Jack- 
son testified  that  about  three  fourths  of  the  tonnage  forwarded 
by  him  was  in  lots  exceeding  30,000  pounds  and  one  fourth  in 
lots  less  than  that  figure ;  the  range  of  the  smaller  lots  being  from 
1000  to  20,000  pounds.  While  there  is  no  less  than  car-load 
rate  as  such  the  amount  charged  per  hundred  pounds  for  smaller 
quantities  is  greater  than  that  charged  for  larger  quantities, 
the  difference  being  from  10  to  30  cents  per  hundred  pounds. 
Everything  depends,  however,  upon  the  quantity  offered  for  ship- 
ment and  the  state  of  the  ship's  contracts  for  the  freight.  Large 
quantities  are  often  taken  at  very  low  figures.    We  are  inclined 
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to  think  that  the  ordinary  difference  made  by  water  between 
car  loads  and  less  than  car  loads,  while  not  a  fixed  sum,  is  con- 
siderably less  than  the  difference  prescribed  by  the  tariff  of 
June  25,  1898,  upon  rail  shipments. 

The  witness  objected  to  stating  the  exact  rates  at  which  mer- 
chandise had  been  carried  by  his  line,  but  did  give  some  illustra- 
tive examples ;  among  others  the  following,  in  connection  with 
which  the  rail  rate  is  also  given : 


Wateb  Bate 

Rail  Rate 

L.  C.  L. 

C.L. 

Bar  iron 

GrindBtones 

Soil  pipe 

Radiators 

Hardwood  lumber      .     . 

30  to  35^ 

36  to  iOf 
40  to  4bf 
40  to  42^ 

fl.26 
1.00 
1.90 
2.20 
1.26 

f  .76 

.76 

.76 

1.80 

.76 

It  must  be  remembered  that  a  water  rate  of  a  certain  number 
of  cents  per  hundred  pounds  is  by  no  means  equivalent  in  value 
to  the  shipper  to  a  rail  rate  of  the  same  amount.  Several  things 
must  be  taken  into  account  in  determining  the  relative  desira- 
bility of  the  two  rates.  The  item  of  marine  insurance  is  im- 
portant, and  Mr.  Jackson  stated  that  this  was  by  his  sailing 
vessels  about  1|  per  cent  of  the  value  of  the  commodity  ;  the 
time  occupied  in  transit  and  the  consequent  loss  upon  the  invest- 
ment is  an  item  of  consequence,  the  ordinary  run  from  San  Fran- 
cisco being  in  the  vicinity  of  135  days.  In  addition  to  this  is  the 
liability  to  damage  by  salt  water  in  case  of  many  articles  as  well 
as  the  delay  and  uncertainty  incident  upon  that  means  of  trans- 
portation. No  witness  was  prepared  to  state  what  rate  by  ocean 
was  equivalent  to  a  rate  of  $1  by  rail ;  indeed  the  witnesses 
seemed  to  agree  that  it  would  be  impossible  to  answer  that  ques- 
tion definitely  since  its  answer  must  depend  upon  the  commodity 
transported.  One  witness  said  that  after  everything  had  been 
taken  into  account  he  would  still  pay  the  railways  on  most  com- 
modities a  rate  5  per  cent  higher  than  that  by  water. 
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A  portion  of  the  disadvantages  attending  transportation 
water  will  be  largely  obviated  through  the  use  of  steamers  in 
place  of  sailing  vessels.  As  just  stated  the  ordinar)^  time  by 
sail  from  New  York  to  San  Francisco  is  estimated  at  135  days, 
but  the  time  actually  consumed  oft'en  greatly  exceeds  this,  some- 
times being  as  much  as  a  whole  year.  This  uncertainty  as  to 
data  of  arrival  has  been  a  serious  objection  to  that  method  of 
carriage.  The  steamer  is  expected  to  make  the  run  around 
South  America  in  60  days,  and  its  arrival  can  probably  be 
counted  upon  with  more  exactness  than  arrivals  by  rail.  The 
item  of  insurance  will  also  be  much  less  with  steamei's  than 
with  sailing  vessels  as  will  the  loss  on  the  investment  during  the 
period  of  transit.  It  was  said  that  with  a  canal  across  the 
Isthnius  of  Panama  the  trip  from  New  York  by  the  steamers  now 
ordered  could  be  made  in  about  20  days,  and  tliat  doubtless  if 
such  a  canal  were  constructed  faster  steamei^  would  be  put  on 
which  would  make  the  trip  in  from  15  to  16  days*      ♦  • 

The  carrier  must  meet  this  water  com  petition  mainly  with 
the  car-load  rate.  Ninety  per  cent  of  the  merchiindise  brought 
from  the  east  to  the  Pacific  Coast  by  Pacific  Coiist  jobbers  comes 
in  car-load  lots*  The  less  than  car-load  shipments  are  often  in 
the  nature  of  emergency  orders  requiring  quick  delivery  and  not 
therefore  susceptible  of  ocean  carriage.  ^  * 


« 


Conclusions 

The  complaint  in  this  case  attacks  the  system  of  rate  making 
in  vogue  upon  the  Pacific  Coast.  What  that  system  is  appeals 
in  the  findings  of  fact,  and  is  well  understood  by  all  persons 
having  an  elementary  knowdedge  of  the  situation.  The  rate 
from  an  ea^stern  point  like  St.  Louis  is  lowest  to  the  soHralled 
»^  terminal "  upon  the  coast.  Going  east  from  the  terminal  point 
the  rate  increases  imtil  limited  by  the  so-called  "  intermediate  '* 
rate.  This  produces  a  higher  nite  at  the  intermediate  point 
through  w^hich  the  traffic  passes  to  the  terminal  point  and  com- 
pels the  St  Louis  merchant,  although  nearer  in  distance,  to  pay 
more  for  the  transportation  of  his  merchandise.    He  insists  that 
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his  rat€  to  the  nearer  station  unght  to  be  no  higher  than  to  the 
moi-e  distant  point.        •••♦#« 

The  complaint  also  attacks  tlie  scheme  of  transcontinental  rate 
making  in  force  east  of  the  Missouri  river  as  applied  to  west* 
^KJund  rates.  That  system  differs  radically  from  tlie  method 
followed  upon  the  Pacitie  Coast.  While  upon  the  Pacific  Coast 
the  rate  is  lowest  to  the  terminal  at  the  ocean  and  increases 
tow^ard  the  interior,  in  the  east  the  rate  from  the  seaboard  does 
not  increase  as  we  proceed  inland^  but  remains  the  same. 
This  produces  what  is  known  as  the  blanket  system  of  rates. 
The  first'class  rate  from  New  York  to  San  Francisco  is  S^S  and  the 
same  rate  applies  from  St.  Louis.  Commodity  I'ates  follow  the 
same  rule  so  that  generally  speaking  rates  both  class  and  com- 
modity to  Pacific  Coast  terminals  and  points  basing  upon  such 
terminals  are  the  same  from  all  points  east  of  the  Missouri  river. 
This  St.  Louis  declares  to  be  unjust ;  Ijeing  one  thousand  miles 
nearer  San  Francisco  than  New  York  it  insists  that  it  should  be 
given  the  benefit  of  that  advantage  in  distance. 

The  higher  rate  to  tlie  interior  point  in  California  is  justi- 
fied hy  the  carriers  upoji  the  ground  of  water  competition,  the 
theory  being  this :  Water  competition  between  New  York  and 
San  Francisco  establishes  a  cheaper  rate  than  could  reasonably 
be  exacted  from  the  rail  carrier.  Merchandise  at  New  York  can 
be  taken  by  water  to  San  Francisco  at  the  low  water  rate  and 
thence  carried  by  rail  to  an  interioi'  point  for  the  water  rate 
from  New  York  to  San  Francisco  plus  the  local  rate  from  San 
Francisco  to  the  interior  point.  If  the  rail  carrier  engages  in 
this  business  it  must  meet  the  i-atc  thus  establi^ihed  by  water  at 
San  Francisco,  and  by  w^ater  and  rail  at  the  interior  point.  It 
is  claimed  that  the  carrier  may  at  his  election  meet  this  compe- 
tition and  make  its  rates  accordingly.  It  nmy  thei^fore  charge 
to  the  interior  point  a  rate  higher  than  the  terminal  rate  by  the 
local  back,  until  a  point  is  reached  at  which  the  rate  so  formed 
is  more  than  a  reasonable  rate.  This  right  upon  the  part  of 
the  carrier  may  perhaps  l*e  subject  to  certain  qualifications 
and  limitations,  but  generally  speaking  this  is  the  theoiy 
upon  which  certain  mtes  upon  the  Pacific  Coast,  which  have 
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been  declared  not  in  violation  of  the  Act  to  Regulate  Commerce^ 
are  constructed. 

Now  in  theory  the  conveise  of  this  proposition  would  be  true 
when  applied  to  the  point  of  origin  in  the  east.  Water  transpor- 
tation fixes  the  rate  from  New  York  to  San  Francisco.  Pitts- 
burg is  four  hundred  miles  west  of  New  York.  A  commodity 
can  move  from  Pittsburg  to  San  Francisco  in  two  ways;  it  may 
go  directly  by  rail,  or  it  may  go  by  rail  from  Pittsburg  to  New 
York  and  from  thence  to  San  Francisco  by  ship.  If  it  goes  by 
rail  and  ocean  manifestly  the  rate  should  be  higher  from  Pitts- 
burg than  from  New  York,  although  Pittsburg  is  nearer  San 
Francisco,  since  carriage  by  that  route  involves  the  rail  haul 
from  Pittsburg  to  New  York.  Applying  this  principle  of  water 
competition  in  the  east  exactly  as  it  has  been  applied  upou  the 
Pacific  Coast,  rates  to  terminal  points  from  the  east  would  be 
lowest  from  the  Atlantic  seaboard  and  would  gradually  increase 
toward  the  interior  until  some  point  wiw  reached  at  which  the  rate 
so  constructed  equaled  a  reasonable  rate  by  the  direct  rail  route. 
If  that  theory  of  rate  making  which  has  been  sanctioned  by  the 
Courts  and  by  the  Commission  in  some  cases  were  applied  to 
this  territory  east  of  the  Missouri  river  the  rate  from  St.  Louis 
to  San  Francisco  would  be,  not  lower  than  that  from  New  York, 
as  the  complainants  insist,  but  higher,  unless  the  direct  rail  rate 
from  St.  Louis  to  San  Francisco  ought  reasonably  to  be  less  than 
the  rate  established  from  New  York  by  water  competition. 

That  the  same  system  is  not  in  force  in  both  the  east  and  the 
west  is  due  to  differing  conditions  in  those  sections.  Upon  the 
Pacific  Coast  the  great  cities  and  the  strong  commercial  inter- 
ests are  located  at  the  seaboard.  There  are  no  interior  towns 
of  sufficient  strength  to  insist  ui)on  a  change  of  this  policy,  and 
apparently  there  never  can  be  so  long  as  the  present  system 
continues  in  force.  In  the  east  this  is  otherwise.  Formerly 
manufacturing  was  mainly  done  upon  the  Atlantic  seaboard, 
but  to-<lay  great  cities  have  grown  up  and  great  commercial 
enterprises  have  developed  in  the  middle  west,  and  these 
demand  an  entrance  to  the  markets  of  the  Pacific  Coast  in 
tones  which  cannot  be  disregarded. 
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Still  more  important  is  the  situation  of  the  carriers  them- 
selves. Those  lines  which  distribute  upon  the  Pacific  Coast 
control  the  adjustment  of  rates  into  that  section,  and  their 
interests  are  united  to  maintain  the  present  system.  Indeed  it 
is  declared  that  to  reduce  intermediate  rates  to  a  level  with 
terminal  rates  would  bankrupt  these  lines,  and  it  certainly 
would  have  a  most  serious  effect  upon  their  revenues.  In  the 
east  we  find  many  important  systems  beginning  at  the  Missouri 
river  or  in  the  middle  west.  It  is  for  the  interest  of  these 
systems  that  traffic  should  originate  at  the  eastern  termini  of 
their  respective  lines.  Not  only  do  they  obtain  more  for  the 
transportation  of  traffic  so  originating  than  they  obtain  from 
their  division  upon  traffic  originating  farther  east,  but  they  also 
build  up  the  industries  of  that  locality  and  thercfore  remove 
these  from  the  sphere  of  water  competition.  Moreover  the 
traffic  which  the  eastern  connections  of  the  transcontinental 
lines  carry  farther  east  is  insignificant  in  amount  and  in  revenue 
returned  in  comparison  with  the  whole  amount  of  their  traffic. 
From  these  various  causes  it  has  transpired  that  the  low  rate 
which  water  conjpetition  establishes  from  New  York  has  been 
extended  to  all  points  east  of  the  Missouri  river. 

The  Commission  in  a  very  recent  case  has  examined  and 
passed  upon  this  same  question.  KindeJ  et  al,  v.  Atchison, 
Topeka  ^  Santa  FS  Railivajf  Co.  et  al,  8  I.  C  C.  Rep.  608. 

In  that  case  the  city  of  Denver  alleged  that  by  virtue  of  its 
location  it  was  entitled  to  a  lower  rate  to  Pacific  Coast  termi- 
nals than  the  r*ate  from  points  on  the  Missouri  river  and  east. 
When  the  complaint  was  brought  most  rates  were  higher  from 
Denver  than  from  the  Missouri  river.  The  only  fact  upon 
which  Denver  based  that  claim  was  its  location ;  being  one 
thousand  miles  nearer  San  Francisco  than  Chicago,  and  nearly 
two  thousand  miles  nearer  San  Francisco  than  New  York,  it 
insisted  that  it  was  entitled  to  a  better  rate.  The  Commission 
held  that  this  did  not  necessarily  follow ;  that  while  Denver  was 
nearer  in  geographical  miles  it  was  not  of  necessity  nearer  in 
transportation  units.  The  actual  cost  of  transporting  merchan- 
dise from  New  York  to  San  Francisco  by  water  was  pro^ 
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materially  leas  than  the  cost  of  carrying  it  by  rail  from  Denver 
to  San  Francisco.  We  said  that  if  these  carrier  extended  the 
low  water  rate  of  New  York  west  to  the  Mi8«ouri  river  they 
must  carry  it  still  fanher  to  Denver,  but  that  we  could  not. 
aflfirra  upon  the  mere  score  of  distance  that  the  rate  from  Denvei 
sliould  be  lower.  We  are  satisfied  with  the  disposition  of  that! 
question  in  that  case,  and  it  must  tuaitrol  the  case  before  us. 

To  avoid  any  misapprehension  it  should  be  said  that  we  • 
do  not  decide  in  this  case  that  circumstances  and  conditions 
might  not  be  such  as  to  require^a  lower  rate  from  the  nearer 
point.  If  in  this  case  the  industries  of  St  Louis  and  the  mid- 
dle west  showed  thut  they  were,  by  this  adjustment  of  tariffs, 
excluded  from  the  markets  of  the  Pacific  Coast  their  complaint 
might  merit  different  consideration.  But  such  is  not  the  fact; 
on  the  contrary  it  appears  that  in  recent  years  under  the  influ- 
ence of  this  rate  the  industries,  Ijiith  maiiufactnring  and  jnbbingii 
of  the  middle  west  have  nnide  steady  gains  upon  the  Pacific 
Coast*  To-day,  of  all  commodities  tninsported  into  that  terr 
tory  which  originate  east  of  the  I^fissouri  it  is  estimated  that' 
more  than  GO  per  cent  is  from  points  west  of  Buffalo  and  Pitts* 
burg.  The  only  grounds  upon  which  the  complainants  rest  in 
suiiport  of  this  contention  are  the  greater  proximity  of  the 
middle  west,  and  tlie  fact  that  these  graded  rates  were  formerly 
in  effect ;  neither  of  which  entitle  them  to  the  relief  asked  for. 

It  should  also  be  observed  that  nothing  in  thh  decision  would 
in  any  way  intejfere  with  the  right  of  the  transcontinental  line^ 
to  put  in  effect,  if  they  saw  fit,  such  a  system  of  graded  rate^f 
as  the  complaiuauts  ask  for.  Carriers  may  or  may  not  at  their 
option  meet  the  low  water  mte  from  New  York.  It  is  for  the 
manifest  interest  of  those  lines  beginning  at  Chicago  and  points 
west  to  maintain  h>wer  rates  from  there  than  from  tlie  sea- 
boaixi,  and  if  in  the  future  such  rates  are  established  they  will^_ 
not  he  in  violation  of  the  Act  to  Regulate  Commerce.  ^M 

That  braneli  of  the  complaint  most  discussed  both  in  testi- 
mony and  upon  the  argument  was  the  alleged  discrimination 
by  the  tariff  of  June  25,  1898,  against  the  jobber  of  the  mid- 
dle west  in  favor  of  the  jobber  upon  the  Pacific  Coast.    This 
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diflcrimination  i«  ficcomplished,  uecording  to  the  cojiiplainants,  by 
too  wide  a  differeBtial  between  car  loads  and  less  tbau  car  loails, 
by  the  application  of  improper  varied  eonimodity  rates  and  by 
the  refusal  to  permit  shipment  in  mixed  car  hmds.  Of  these 
three  things  the  differential  was  by  far  the  most  prominent. 

The  statement  of  facts  shows  that  most  traffic  from  the  east 
to  the  Pacific  Coast  moves  upon  commodity  rates.  Of  these 
rates  nearly  one  half  name  for  the  same  conHiitxtity  a  cur-load 
and  less  than  ear-load  rate;  about  one  third  apply  in  any  quan- 
tity, making  nn  distinction  between  car  loads  and  less  than  car 
loads,  while  t!ie  remaining  one  sixth  apply  to  car  loads  only, 
leaving  the  less  than  car-load  shipments  to  move  under  the  class 
rate.  The  differential  l:>etween  ear  loads  and  less  than  car  loads 
is  all  the  way  from  nothing  to  syl.oO  per  himdred  pounds,  per- 
haps in  instances  even  greater.  Many  of  the  dift't^ientials  are 
exactly  50  cents  ;  the  complaint  alleges  that  this  is  the  average 
differential  and  the  case  iinds  tliat  this  is  approximately  true. 
Are  tliese  differentials  in  violation  of  tlie  Act  to  I\egulate  Com- 
merce? 

In  detennining  this  the  first  inquiry  is,  by  what  standard 
filial  1  the  propriety  of  a  clifTerential  between  car  loads  and  less 
than  car  loads  lie  estimated?  The  complainants  urged  that  the 
differential  was  justified  largely  by  difference  in  expense  of 
handling  traffic  at  terminals,  and  that  this  difference  wlien 
Steceilained  ought  to  constitute  the  difference  between  car  loads 
Und  less  tlian  car  loads  ;  that  the  differentials  thus  aiTived  at 
would  lie  approximately  a  fixed  quantity,  not  varying  materially 
with  the  rate  or  with  the  distance.  This  proposition  can  hardly 
be  assented  to.  It  really  assumes  that  the  proper  differential  is 
determined  by  the  difference  in  the  cost  of  handling  the  two 
kinds  of  traffic.  But  it  appears  from  the  statement  of  fact  that 
this  difference  in  expense  is  not  confined  to  terminal  points.  It 
costs  appreciably  more  to  haul  less  than  car-load  business  than 
car-load.  If,  therefore,  the  reason  for  the  standard  suggested 
by  the  complainants  is  a  valid  one,  the  differential  ought  to 
increase  with  the  distance,  and  therefore  ordinarily  with  the 
rate*  ##»••••• 
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In  order  to  imderstaiid  the  claioi  of  the  defendants  it  is 
necessary  to  have  clearly  in  mind  the  entire  situation.  Traffic 
transport ed  from  the  east  to  the  Pacific  Coast  at  the  present 
time  is  controlled  either  by  jobbers  in  the  middle  west  or  by 
jobbers  upon  the  Pacific  Coast,  The  middle  west  jobbers  send 
their  merchandise  almost  entirely  in  less  tliau  car-load  lot«,  Ii 
the  very  nature  of  the  case  that  freight  is  not  subject  to  oce; 
competition,  and  the  carrier  may  safely  disregard  such  compel 
tion  in  the  making  of  these  less  than  ear-load  rates  which  apply 
to  that  transportation. 

The  Pacific  Coast  jobber  upon  the  other  hand  brings  his  su 
plies  from  the  east  to  his  warehouse  almost  entirely  in  large  lots 
It  is  found  that  90  per  cent  of  his  entire  rail  li'affic  moves  in  car 
loads.    Of  the  remaining  10  per  cent  a  considerable  part  is  in 
the  nature  of  eniergeney  orders,  which  require  quick  deliver 
and  which  could  not  therefore  be   tmnsported   by  water. 
oilier  to  obtain  the  business  of  the  Pacific  Coast  jobl>er  it  is  ne< 
essary  that   the   rail  carrier  make  an  attractive  car-load  ra 
the  less  than  car-load  being  of  coni|>aratively  little  important 
There  is  a  certain  amount  of  less  than  car-load  traffic  which  c; 
and  does  move  by  water,  as  the  statement  of  actual  moveraeni 
by  clipper  ship  and  the  tariffs  of  the  Panama  route  show;  bu' 
broadly  speaking  the  less  than  car-load  business  is»  from  it«  point 
of  origin,  not  subject  to  water  competition ;  the  car-load  freight 
is   that   for   which  the  rail  carrier  mainly  contends  with   the 
ocean ;  hence  water  competition  tends  to  produce  a  wide  differ- 
ence between  the  cardoad  and  less  than  car-load. 

There  is  still  another  reason.    The  fact  that  business  ori 
nating  in  the  middle  west  almost  of  necessity  moves  by  rai! 
immediately  suggests  the  thought  that  it  would  be  for  the  ulti- 
mate interest  of  those  lines  which  begin  in  the  middle  west 
make  such  rates  as  would  enable  all  business  to  be  done  by  thi 
section.    Up  to  the  present  time  two  causes  have  preveated  thii 
First,  it  has  been  in  the  interest  of  certain  lines,  notably  th< 
Southern  Pacitic,  that  traffic  should  move  from  the  Atlanti 
seaboard,  and  second,  the  Pacific  Coast  jobber  has  objected  to 
being  extinguished.    His  warehouse  is  by  the  sea^  and  if  the  rail 
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line  nmkes  a  rate  which  will  not  periuit  him  to  bring  traffic  by 
mil  iiiid  do  busiijfs8  agitinsfc  his  eastern  connjetitor  he  must  and 
he  will  turn  to  the  ocean  for  relief.  This  may  be  disastrous  to 
hiin  *  it  proved  to  be  so  when  tried  ;  but  it  is  even  more  disas- 
troius  to  the  railway.  For  tlie  purpojse  therefore  of  ntaintaining 
peiice,  and  ut  the  same  time  obtaining  a  large  part  of  tlie  busi- 
ness of  the  Pafitic  Coast  jobl>er,  the  railroad  iiims  to  maintain 
a  differential  which  will  enable  that  jnbbcr  to  do  butiiness. 

We  have  next  to  consider  the  interest  of  the  wdiolesaler  upon 
the  coast  and  in  the  middle  west,  and  it  is  really  the  i^onflicting 
claims  of  these  parties  which  lie  at  the  bottom  of  this  contro- 
versy. The  jobljer  upon  the  Pacific  Coast  insists  that  he  rests 
under  certain  disadvantages  in  comparison  with  his  eastern  rival 
which  render  it  extremely  diflicult  for  him  lo  maintain  himself 
without  some  advantage  in  the  freight  rate,  and  that  his  nat- 
uml  advantage  of  hication  entitles  liinj  to  this  preference.  The 
allegetl  disadvanliiges  have  been  fully  stilted  in  the  tinrhugs  of 
fact.  They  mainly  spring  from  the  limited  teiritory  to  which 
his  operations  are  necessarily  confined,  (hving  to  the  adjust- 
ment of  freight  rates  lie  csmnot  operate  in  any  event  more  than 
alnrut  three  hundred  miles  to  the  east^  and  the  same  distance 
north  or  south  brings  him  to  a  point  whei*e  both  his  eastern  rival 
and  his  local  competitor  ha\'^  an  advantage  in  the  rate.  The 
field  which  is  open  to  him  is  nan"ow,  estimated  in  square  miles, 
and  even  nanower  when  estimated  by  the  population  which  he 
can  reach.  From  this  it  results  that  the  volume  of  his  sales  is 
small  and  the  expense  of  tmnsacting  business  large  in  propor- 
tion; still  further  his  location  and  the  manner  in  which  he  ob- 
tains his  supplies  force  him  to  carry  a  disproportinnately  large 
stock.  The  Pacific  Coast  jobl)er  finds  it  extremely  dittirult  to 
maintain  himself  against  his  eastern  rival  without  some  advan- 
tage in  the  transportation  charge,  and  we  have  seen  that  his 
location  upon  the  sealxuird  by  opening  two  avenues  of  commu- 
nication gives  him  a  certain  advantage  in  this  respect. 

Most  of  the  limitations  under  which  the  jobber  upon  the 
Pacific  Coast  works  dt»  not  attaeh  to  the  jobber  in  the  middle 
west  who  is  competing  upon  the  Pacific  Coast    His  territory 
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in  ox  tensive  and  the  volume  of  his  sales  large.  He  goes  east  to 
New  Kngliind,  south  to  the  Gulf  of  Mexico,  north  to  the  Do- 
minion line,  west  1700  miles,  and  whether  he  does  or  does  not 
rover  this  narrow  strip  west  of  the  lloth  meridian  in  no  way 
affeets  his  general  pnisperity  or  his  continued  existence.  This 
is  tnie  not  of  every  jobl>er  in  the  middle  west  but  of  those  great 
houst\H  in  wh«>se  interest  this  complaint  is  prosecuted. 

'I'he  eonln>versy  luvs  been  conducted  by  the  railways  and  the 
(wo  sets  of  wholesalers  already  referred  to,  but  it  must  not 
Ih»  iltHMiled  with  reference  to  their  necessities  or  desires  alone. 
There  is  another  interest  seldom  repi-esented  u])on  these  hear- 
ings, but  alwavs  to  In?  considered  by  this  Commission, *and  that 
In  the  consumer.  No  adjustment  of  rates  made  in  the  interest 
of  oarritM's  i>r  of  whoU»salers  should  be  permitted  if  it  antago-* 
ni/.es  \induly  the  public  welfare.  Considering  the  question  l)e- 
fore  us  as  an  eoinioniie  pn>blem  two  things  should  be  secured. 
J;'iiNt,  these  eoninuKliiies  should  be  brought  to  the  consumer  at 
the  h^ast  passible  exiHMise.  Second,  in  both  transportation  and  7^ 
ilistiibntion  unfetlertHl  comi>eiilion  should  be  maintained,  there- 
by soiMiring  to  the  consumer  the  Wnefits  to  which  he  is  entitled. 
I'he  givater  p:\it  of  the  supplies  consumed  upon  the  Pacific 
t  'n:e'i  onj^^inate  twenty-five  hundixni  miles  from  the  point  of  con- 
piimpthnu  anil  these  supplies  should  l>e  transported  that  twenty- 
lix.'  Iminhivl  niih^s  in  the  cheajiest  manner.    Waste  is  always 

•  X  |M  iiu\  r  :  if  tho  nulways  are  required  to  carrv  this  merchandise 
Ml  .III  « At r:u aidant  manner  that  extravagance  is  finally  borne 
Im  (III  pnl»lu\  We  l^ave  seen  that  the  actual  cost  of  handling 
iIh>  inilh'  in  Irss  than  ear  loads  is  50  i>er  cent  greater  than  the 

•  >•  "I  haiullmt*  r,\v  loads.  It  seems  prolK\hle,  therefore,  that 
""    '  lnM|irsi   \XM\   in  wliiili  these  supplies  can  Ix;  taken  across 

' iiiiiMiii  atul  distributed  to  the  consumer  is  by  transporting 

'' '"  •'•Ii'l  »  ai  l.vhls  t'roni  the  faotory  to  the  warehouse  upon 

ii'«  I' I.  ihr  Toast  an<I  theme  distributing  to  the  retailer  in  less 
'•'"'  ••I  lt»ailN»  nlth«»\ii;h  the  eflfeet  of  this  may  be  somewhat 
«imnmln  «|  \\\  tlu»  Ku'k  ha\il  from  the  wholesaler  to  the  interior 
p'liiii  \\\\\o\\  is  not  piMfornu^l  to  the  same  ext-ent  where  goods 
■^I'c*  Hoiif  i^ou^Hf^  the  continent  in  less  than  car-load  shipments 
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directly  to  the  store  of  the  retailer.  It  would  in  our  opiuiim  be 
uafortunate  from  an  eeimomic  atantl point  to  establish  a  I'oudi- 
tion  which  would  require  distribution  entirely  or  mainly  in  less 
than  car-load  lots  frooi  the  middle  west. 

It  is  urged  however  tiiat  this  tariff  in  effect  stifles  competi- 
tion, thereby  increasing  the  price  to  the  couBumer.  It  is  alleged 
that  this  is  done  in  two  ways,  first,  by  discouraging  water  com- 
petition and  thereby  permitting  the  maintenance  of  too  high  a 
rate,  second,  by  restricting  the  market  in  which  the  retailer  can 
buy,  thus  increasing  the  price  to  him  and  his  customer. 

The  rate  war  of  1894  originated  in  the  denire  of  the  mer- 
chants of  San  Francisco  to  obtain  a  lower  freight  rate.  The 
means  w^hieli  they  employed  was  ocean  transportation,  and  in 
that  contest  the  jobber  of  the  Pacific  Coast  was  upon  the  side 
of  the  ocean.  As  a  matter  of  retaliation  rail  lines  gave  to  the 
eastern  jobl^er  every  facility  for  entering  Pacitic  Coji^^t  terri- 
torj%  Not  only  waa  the  general  level  of  rates  reduced  but  dif- 
ferentials were  abolished  and  the  privilege  of  mixing  shipmentB 
increased. 

The  result  as  has  been  noted  in  the  statement  of  facts  was 
disastrous  to  botli  parties.  Tlie  San  Franc^isco  joblier  lost  in 
territory  and  in  profits;  the  railways  suffered  severely  in  the 
fliminution  of  revenues.  At  the  expiration  of  three  yeaiu  both 
parties  w^ere  anxious  for  relief  and  were  seeking  some  ground 
of  compromise.  Tliis  wa»s  the  genesis  of  the  meetings  at  Del 
Monte  and  Milwaukee,  and  it  was  to  effectuate  this  purpose 
that  the  tariff  of  June  25,  1898,  was  promulgated.  The  rail- 
way desired  to  retain  its  business  at  higher  rates;  the  jobber 
upon  the  coast  desired  to  retain  his  territory  and  int- reuse  his 
protit^-  Tliere  can  l>e  no  doubt  that  the  railways  undei^tood 
that  the  jobbers  would  patronize  their  lines  at  the  higher  rate, 
and  that  the  jobl>ers  had  given  them  so  to  understaiKb  There 
was  no  definite  agreement  of  this  sort,  nothing  like  that  involved 
in  the  old  special  contract  system.  It  was  rather  a  result  grow- 
ing out  of  the  mutual  interest  of  both  parties. 

The  practical  inteipretation  of  this  understanding  has  been 
to  enable  the  railways  to  retain  just  aUmt  the  same  proportion 
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of  traffic  at  materially  better  rates.  The  tonnage  brought  from 
the  Atlantic  to  the  Pacific  Coast  since  June  25,  1898,  has  not 
differed  greatly  from  that  of  two  or  three  years  before.  It 
ought  perhaps  to  have  increased,  for  the  Spanish  war  had  dealt 
this  traffic  a  severe  blow  both  by  increasing  the  rates  of  insur- 
ance and  by  decreasing  the  supply  of  ships,  and  with  the  close 
of  that  war  this  traffic  might  be  expected  to  recover.  Clearly  it 
is  likely  to  do  so  in  the  future.  The  tonnage  moving  during  the 
present  year  will  probably  greatly  surpass  that  of  the  last  six 
or  seven  years  and  within  two  years  to  come  will  be  greater  than 
at  any  time  since  1880.  We  find  a  disposition  upon  the  part 
of  the  coast  jobbers  to  patronize  the  ocean  whenever  a  rate  is 
offered  which  is  decidedly  advantageous.  It  must  be  remem- 
bered that  the  effect  of  the  rate  war  of  1894  was  to  depress 
ocean  as  well  as  rail  rates. 

Rail  lines  could  not  probably  increase  their  car-load  rates, 
and  if  we  were  to  order  a  reduction  of  these  differentials  that 
would  result  in  a  reduction  of  the  less  than  car-load  rate.  An- 
other result  would  be  to  compel  the  coast  jobber  to  seek  cheaper 
means  of  transportation  which  might  finally  lead  to  a  further 
reduction  of  the  car-load  rate  and  to  the  same  disturbances  which 
have  previously  occurred.  We  have  already  said  that  the  rear 
sonableness  of  the  less  than  car-load  rates  considered  by  them- 
selves is  not  questioned.  Ought  we  then  to  order  this  reduction? 
If  the  effect  of  the  present  tariff,  owing  to  any  understanding 
between  the  rail  lines  and  the  coast  jobbers,  was  to  extinguish 
or  seriously  crip[)le  ocean  competition  it  would  be  our  plain  duty 
to  interfere ;  but  in  fact  this  competition  seems  to  be  in  a  pros- 
perous state.  If  the  effect  were  to  maintain  a  scale  of  rates 
unreasonably  high,  our  duty  would  be  equally  plain;  but  there 
is  no  suggestion  that  this  is  true  of  the  present  terminal  rates. 
We  are  not  unmindful  of  the  fact  that  a  reduction  in  the  ter- 
minal rate  works  a  corresponding  reduction  at  all  points  which 
base  upon  that  rate  ;  nor  do  we  overlook  the  fact,  although  there 
is  no  mention  of  it  in  this  case,  that  the  earnings  of  transcon- 
tinental lines  indicate  that  some  reduction  in  their  rates  might 
properly  be  made ;  but  we  are  of  the  opinion  that  if  any  such 
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reduction  is  to  take  place  it  should  be  in  the  high  and  discrim- 
inating intermediate  rate  rather  than  in  the  already  extremely 
low  terminal  charge.  Competition  is  not  healthy  when  it  be- 
comes destructive  to  the  competing  parties.  It  was  said  upon 
the  argument  that  this  present  adjustment  provided  a  state  of 
"  equilibrium  "  under  which  both  the  rail  and  the  water,  the  east 
and  tlie  west  could  fairly  compete.  So  far  as  the  testimony 
shows  we  are  inclined  to  think  that  this  is  true  of  competition 
by  water. 

It  is  said  that  this  tariff  is  unlawful  because  it  excludes  the 
jobber  of  the  middle  west  from  this  territoiy,  gives  to  the  whole- 
saler upon  the  Pacific  Coast  a  monopoly,  restricts  the  market 
in  which  the  retailer  can  buy  and  thereby  enhances  the  price  to 
the  consumer.  The  territory  of  the  Pacific  Coast  jobber  is  ex- 
tremely limited,  and  he  is  inclined  to  insist  that  he  should  be 
left  in  the  peaceable  possession  of  that  territory ;  that  the  job- 
ber of  the  middle  west  whose  territory  extends  a  thousand  miles 
to  the  east  and  seventeen  hundred  miles  to  the  west  ought  not 
to  covet  the  narrow  strip  which  lies  beyond  the  115th  meridian. 
We  do  not  accede  altogether  to  this  view.  The  adjustment  of 
rates  upon  the  Pacific  Coast  is  such  that  it  confines  the  local 
jobber  to  certain  spheres  making  them  almost  omnipotent  within 
those  spheres;  and  for  this  reason  competition  from  the  east, 
which  under  this  same  adjustment  of  rates,  tends  to  diffuse 
itself  over  the  whole  coast,  is  important.  If  there  be  no  con- 
trolling reason  to  the  contrary,  rates  should  be  so  adjusted  as 
to  permit  the  operation  of  the  wholesaler  from  the  middle  west 
throughout  all  this  territory.  *  ♦  ♦  ♦ 

Viewing  the  case  in  this  broad  sense  we  find  that  these  differ- 
entials are  not  abnormal  when  compared  with  others  in  differ- 
ent parts  of  this  country  at  the  present  time ;  that  they  are  not 
greater  than  those  in  effect  under  the  west-bound  transconti- 
nental tariff  of  1893,  and  not  greatly  disproportionate  to  the 
actual  difference  in  cost  of  service.  Considering  them  with 
respect  to  their  bearing  upon  the  parties  immediately  intl;rested, 
namely,  the  carriers  and  the  two  classes  of  jobbers,  we  find  that 
they  conserve  the  interests  of  the  carrier,  that  they  give  to  the 
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jobber  upon  the  Pacific  Coast  a  measure  of  advantage  to  which 
he  is  perhaps  entitled  by  his  location,  and  which  he  must  prob- 
ably have  if  he  is  to  continue  to  exist,  while  they  permit  the 
jobber  of  the  middle  west  to  transact  a  considerable  amount  of 
business  in  this  territory  at  a  reasonable  profit.  Viewed  as  an 
economic  problem,  the  tariff  fosters  that  method  of  distribution 
which  is  probably  the  cheapest  upon  the  coast,  and  at  the  mme 
time  permit-s  reasonable  competition  and  thereby  secures  to 
the  customer  the  full  Ixmefits  of  such  competition*  This  situa- 
tion is  in  some  sense  the  outgrowth  of  p^ist  experience.  It  is 
itisfactory  to  most  interests  upon  the  Pacific  Coast,  and  we 
are  not  disposed  to  find  fault  with  the  adjustment  of  rates  as 
a  whole. 

While,  however,  we  cannot  condemn  this  tariff  as  a  whole 
upon  the  grounds  put  fonvard  by  tlie  complainants,  we  are  of 
the  opinion  that  m*any  of  its  details  are  in  violation  of  law. 
Over  four  hundred  commodity  nites  apply  to  car  loads  only, 
lea\ing  the  movement  of  tliese  commodities  in  less  than  car  loads 
to  be  governed  by  the  class  rate.  This  produces  a  differential 
which  even  under  the  peculiar  circumstances  of  this  traffic  is  in 
many  cases  excessive,  provided  there  be  any  commercial  reason 
for  a  corresponding  less  than  cardoad  rate.  In  some  instances 
there  is  none.  Coah  for  example,  moves  usually  in  car  loads  and 
takes  a  low  commodity  rate.  What  little  movement  occurs  in 
less  than  eardoad  lots  is  not  competitive  with  car-load  shipments, 
and  may  well  Ijc  governed  by  the  ch%ss  rate,  although  the  differ- 
ence between  the  two  would  otherwise  be  undue.  Many  isimilar 
instances  will  readily  occur,  but  we  are  impressed  from  an 
inspection  of  these  sche^liiles  that  there  are  still  many  other 
instances  in  which  the  difference  is  altogether  too  great. 

It  is  im[)0ssible  to  fix  any  standard  by  which  these  differen- 
tials shall  be  determined,  for  the  reason  that  circumstances  often 
render  the  application  of  a  greater  differential  proper  in  one  case 
than  in  another.  This  record  finds  that  many  of  the  commodity 
rates  show  a  differential  of  50  cents  per  100  pounds,  and  it  is 
said  that  this  may  be  termed  the  average  differential ;  it  further 
fintls  that  the  coat  of  handling  this  less  than  car-load  traffic 
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exceeds  the  coat  of  liandliiig  car-load  traffic  by  about  50  per 
cent*  We  are  inclined  to  think  that  a  diflferential  which  is  at 
once  more  than  50  cents  per  100  pounds  and  more  than  50  per 
cent  of  the  car-load  rate  is  prima  facie  exce.^isive.  We  ilo  not 
mean  that  every  differential  may  lawfully  equal  this,  nor  yet 
that  every  differential  which  exceeds  this  is  unlawful,  but  that 
a  differential  exceeding  this  requires  special  justilication. 


PiFEB,  ConunisBwner,  dissenting; 

I  concur  in  the  opinion  to  the  extent  of  deeming  it  inadvisable 
to  attempt,  without  further  investigalion,  a  settlement  of  the 
great  questions  involved  in  this  continental  situation. 

The  undisputetl  facts  involve  three  propositions  :  the  postage 
stamp  or  blanket  rate  for  the  whole  eastern  territory  from  the 
Atlantic  Coast  to  the  Missouri  river ;  the  wide  difference 
between  the  car-load  and  less  than  ear-load  rate  on  westnbound 
traffic,  and^  the  system  common  to  all,  the  western  mountain 
territory  of  making  the  rates  from  the  eawt  to  any  intermediate 
point  by  adding  to  the  through  mte  to  any  Pacific  Coast  terminal 
the  local  rate  back  to  the  intermediate  point. 

Coneerning  the  fii-st,  while  it  may  be  conceded  that  the  so- 
called  blanket  rate  is  too  firmly  establislied,  and  has  proved  in 
too  many  instanees  of  a  great  utility  and  profit  to  both  the 
road  and  its  patrons  to  warrant  me  in  denouncing  it,  yet  1  am 
firmly  of  opinion  that,  carried  to  the  extent  of  aliove  a  thousand 
miles,  as  in  this  instance,  on  practically  all  the  schedules,  is 
such  an  exaggeration  of  the  system  as  to  work  serious  injustice 
to  the  jobl>ers  of  the  midtile  west  by  ri»bbing  them  of  the  natural 
advantages  of  geograpliical  location  to  wliicli  they  are  as  much 
entitled  as  are  points  located  upon  the  Atlantic  Coast,  which 
for  that  very  reason  are  favored  by  rates  that  are  denied  to  those 
situated  farther  west. 

For  this  reason  it  seems  to  me  the  only  solution  of  the  prob- 
lem whieh  will  he  fair  to  all  parties  is  the  graded  rate,  perhaps 
not  in  the  proportions  formerly  in  force  ;  but  that,  at  least,  rec- 
ognizes the  advantage  of  proximity  to  the  western  market  which 
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PittsbuTg  enjoys  over  New  York,  Chicago  over  Pittsbuig,  and 
the  Missouri  river  over  Chicago. 

There  seems  to  me  to  be  just  ground  for  protest  against  the 
differentials  between  car-load  and  less  than  car-load  rates.  These 
differences  have  been  within  a  comparatively  late  period  so  much 
increased  as  to  lead  to  the  inference,  inevitable  to  me,  that  they 
have  been  established  with  deliberate  intention  to  discourage 
less  than  car-load  shipments.  To  what  extent  these  differentials 
should  be  modified,  if  at  all,  must  depend  upon  a  wider  inquiry 
and  deeper  investigation  than  we  have  been  able  to  accomplish 
at  this  stage  of  the  present  case. 

The  system  of  rate  making  which  establishes  rates  for  inter- 
mediate points  by  a  combination  of  the  through  rate  to  the  coast 
terminal  point  and  the  local  rate  back  to  destination  has  much 
in  its  favor,  as  water  competition  is  held  to  justify  even  unrea- 
sonably low  through  rates,  and  as  the  freight  thus  favored  is 
secured  by  the  railroads  by  a  rate  which  is  to  prevent  its  carriage 
by  water  —  all  freight,  in  theory,  is  treated  as  if  it  reached  the 
coast  by  water  and  takes  its  place  thereafter  as  local  freight 
east  —  instead  of  through  freight  west. 

But  there  comes  a  situation  and  a  locality  when  this  theory 
of  rate  making  must  break  down  of  its  own  weight,  and  with  a 
blanket  rate  from  the  east  reaching  to  the  Missouri  river,  the 
short  middle  west  haul,  say  from  the  Missouri  river  to  Ogden, 
is  out  of  all  proportion  to  the  haul  from  the  Missouri  river  to 
New  York,  from  New  York  to  San  Francisco  by  water  and  back 
by  rail  to  Ogden.  Upon  its  face  such  a  condition  carries  sus- 
picion, and  it  requires  some  explanation  to  justify  a  situation 
where  a  haul  practically  a  thousand  miles  shorter  at  each  end 
is  higher  than  the  through  rate.  Just  how  far  the  combination 
through  rate  with  the  local  back  may  extend  under  these  cir- 
cumstances will  depend  upon  where  it  meets  a  reasonable  rate 
from  the  east,  and  on  that  question  in  this  case  the  evidence  is 
incomplete  ;  we  having  developed  only  enough  to  bring  me  to 
fear  that  the  schedules  in  force  are  discriminating  and  unjust 

The  opinion  finds  that  the  Pacific  Coast  jobber  carries  his 
business  not  farther  east  than  the  115th  meridian,  or  about  300 
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miles  froiii  the  coast»  and  I  am  iiiclinetl  to  believe  that  the  evi- 
dence fairly  sustains  that  finding.  But  an  examinution  of  I  he 
tariffs  ou  file  in  the  oflice  of  the  Commission  shows  that  the 
zone  of  their  opemtions  may  be  nuieh  wider,  the  combination 
rate  basing  on  Pacific  Coiist  terminals  extending  a.s  far  enai  as 
800  or  more  miles  in  numei'ons  instances. 

For  many  articles  of  hardware,  soch  as  axes  and  other  edged 
tools,  picb*  and  mat  lucks,  bar,  rod  and  sheet  iron  and  «lceh 
billets,  blooms,  ingots  and  scrap  iron,  the  combination  rate 
extends  east  on  the  Southeni  Pacific  Railroad  {Ogden  line)  to 
various  points  from  Millis,  Wyo.,  828  miles  east  of  Sacramento, 
to  Cheyenne,  Wyo.,  1239  miles  east  of  Sacramento,  except  on 
picks  and  mattocks,  on  which  the  com lii nation  rate  eqiuds  the 
intermediate  mte  at  Rye  Patch,  Nev.,  273  miles  east  of  Saeni- 
mento.  On  the  Southern  Pacific  (El  Paso  line)  the  combination 
rate  extends  east  to  various  points  from  Strauss,  N.M.,  797 
miles  east  of  Los  Angeles,  to  Saii  Elizario,  Tex.,  833  miles  east 
of  Los  Angeles,  except  on  picks  and  mattocks  on  which  the 
combination  rate  equals  the  intermediate  rate  at  Montezuma, 
Ariz.,  400  nviles  east  of  Los  Angeles.  On  the  Great  NtJithern 
line  the  combination  rate  extends  east  to  various  points  from 
Troy,  Mont.,  579  miles  east  of  Portland,  on  picks  and  mat- 
tocks, to  Wagner,  Mont.,  1042  miles  ca^^t  of  Portland,  on  billets, 
blooms,  etc.  On  ttic  Northern  Pacific  the  combination  late 
tends  east  to  various  points  from  Noxon,  Mont.,  662  miles  cast 
of  Portland,  on  picks  and  mattocks,  to  Central  Park,  iMont., 
1009  miles  east  of  Portland,  on  billets,  blt»oms,  etc.  On  the 
Santa  F6  System  the  combination  rate  extends  east  to  various 
l»oint8  from  Anibo)^  Cab,  226  miles  east  of  Lns  Angeles,  on 
picks  and  mattocks,  to  Albuquerque,  N.M.,  889  miles  east  of 
Los  Angeles,  on  Inllets,  blofmis,  etc* 

Thus  it  will  be  seen  that  while  the  business  of  the  coast  joliher 
may,  through  his  own  volition  or  inetliods  of  trauiiacting  business, 
be  confined  to  territory  lying  west  of  the  115th  meridian,  there 
is  nothing  in  existing  tariffs  that  would  in  any  way  so  limit  his 
field  of  i>pe rations.  So  far  as  these  rates  are  concei*ned,  he  can 
apparently  do  business  as  pmfitably  as  far  east  as  the  points 
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named  as  he  can  in  the  territory  lying  between  the  115th  merid- 
ian and  the  Pacific  Coast.  It  should  be  noted  that  the  differ- 
ences between  the  car-load  and  less  than  car-load  rates  complained 
of  in  this  case  serve,  under  this  method  of  making  rates  to  the 
intermediate  point,  to  greatly  enlarge  the  Pacific  Coast  jobber's 
sphere  of  operations,  and  that  he  will  sooner  or  later  take  full 
advantage  of  the  opportunity  thus  afforded  is  to  be  expected. 

It  seems  to  me  necessary  that  in  the  further  investigation  to 
which  the  opinion  in  this  case  tends,  the  feature  of  reasonable 
rates  for  the  whole  so-called  western  mountain  territory  should 
be  made  a  main  issue  that  the  inquiry  may  develop  whether  or 
not  the  zone  of  combination  rates  should  not  be  narrowed  to 
points  nearer  the  coast,  and  thus  remove  not  only  a  burden 
on  our  commerce  but  an  apparent  discrimination  that  invites 

............     ^ 

The  Nevada  Raix-road  Commission  Case^ 

Lane,  Commissioner: 

The  highest  main-line  rates  to  be  found  in  the  United  States 
are  those  from  eastern  pomts  to  stations  in  Nevada.  For  carry- 
ing a  carload  of  first-class  traffic  containing  20,000  pounds  from 
Omaha  to  Reno  the  Union  Pacific-Southern  Pacific  line  charges 
$858.  If  a  like  carload  is  carried  154  miles  further,  to  Sacra- 
mento, the  charge  is  but  $600.  The  first-class  rate  to  the  more 
distant  pohit,  Sacramento,  is  $3  per  100  pounds,  and  to  the 
nearer  point,  Reno,  $4.29  per  100  pounds.  If  a  like  carload  of 
freight  originates  at  Denver;  500  miles  west  of  Omaha,  the  same 
rates  to  Reno  and  Sacramento  apply  ;  and  if  the  freight  originates 
at  Boston,  1700  miles  east  of  Omaha,  the  rates  are  the  same. 
This  interesting  rate  condition  arises  out  of  two  simple  facts: 
(1)  The  whole  of  the  United  States  from  Colorado  common 
points  to  the  Atlantic  seaboard,  barring  a  few  of  the  southeastern 

»  DtH-itltMl  Juno  0,  1010.  10  Interstate  Commerce  Commission  Report,  238. 
'rraiiMcontlntMital  rates  are  discussed  in  Ripley's  Railroads:  Rates  and  Regula- 
tion, pp.  aon,  010. 


TRANSCONTINENTAL  FREIGHT  liATES  465 

states,  is  one  wide  group  or  zone  from  which  practically  uniform 
rates  to  Pacific  coast  water  points  are  made,  and  (2)  the  rates 
to  Reno  are  based  upon  these  blanket  rates  to  coast  cities,  and 
amount  to  the  sum  of  the  rates  to  the  coast  plus  the  local  rates 
back  to  point  of  destination. 

This  great  zone,  extending  from  the  Rocky  Mountains  to  the 
Atlantic,  a  distance  of  over  2000  miles,  from  which  pi-actically 
uniform  rates  are  made  to  Pacific  coast  terminal  cities,  is  prob- 
ably without  parallel  in  the  railroad  world,  excepting  for  a  shnilar 
eastward  blanket  extended  to  Pacific  coast  pnxlucing  pomts. 
The  zone  in  which  the  same  rates  apply  on  t-alifornia  citrus 
fruits,  for  instance,  extends  from  Salt  Lahj^  City  on  the  west  to 
Portland,  Me.  It  is  manifest  that  the  transcontinental  railroads 
have  made  a  near  approximation  to  the  postage-stamp  system  of 
rate  making.  Their  i)olicy  has  been  to  give  to  all  eastern  pro- 
ducing markets  an  opportunity  to  sell  to  the  terminal  cities  upon 
a  parity  as  to  transportation  charges  and  to  give  to  Pacific  coast 
producing  points  access  to  all  eastern  markets  upon  a  like  basis. 
To  the  great  basm  lying  between  the  Rocky  Mountains  and  the 
Sierra  Nevadas  the  carriers  have  in  a  limited  degree  extended 
this  same  policy  by  making  rates  into  Nevada  btise  on  the  coiist 
cities,  and  thus,  the  carriei*s  say,  they  give  to  this  territory  the 
advantage  of  its  proximity  to  the  Pacific  sealx)ard  ;  that  the  rates 
to  the  latter  are  made  low  l)ecause  of  water  competition  Ix^tween 
the  Atlantic  and  Pacific  ports  —  lower  than  would  1x3  justified 
were  Sacramento  and  San  Francisco  not  upon  the  water  —  and 
that  Nevada  rates  would  be  still  higher  but  for  its  nearness  to 
the  Pacific  coast. 

The  State  of  Nevada,  tlu'ough  its  railroad  commission,  now 
comes  asking  that  Nevada  points  be  given  the  same  rates  as  are 
now  given  to  Pacific  coast  tei-minals,  urging  that  these  coiust 
rates  are  not  unreasonably  low  in  themselves,  and  are  not  the 
product  of  any  real  water  competition. 

The  complaint  originally  filed  in  this  ciise  made  the  Southern 
Pacific  the  sole  defendant ;  thp  reasonableness  of  the  rates  from 
the  east  to  Nevada  were  not  attacked,  excepting  in  so  far  as  they 
are  based  on  the  rates  to  further  western  pomts,  and  mclude  a 
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Imt'k-haiil  tlmi^ge.  As  the  t;inuplaiiii  then  stiKKl  the  petition  wa» 
(hut  this  Conmiissioii  should  hold  it  to  be  unreasonable  for  the 
Suutherii  PariHc,  «l<.']iverin^  freight  at  Reno  and  other  points  in 
Ncvmhi,  tofhiup^  for  a  buck  haul  whioh  is  not  in  fiict given,  and 
lluil  we  sliould  adjiulgt?  the  nites  to  Sacramento  to  be  rea^sonable 
HH  upplir'd  to  the  intermediate  point**.  Later  the  eonxplaint  was 
juiU'Uilril  by  athling  earriei'i^  east  of  (Jgden  formijig  a  single 
rhidui^h  runir  from  the  Atlantie  coast  So  that  the  petition  of 
Nevuiia  mm'  is  that  from  all  |>oint8  upon  this  through  rout« 
reiwoiialde  rates  shall  W*  tixed  whieh  shall  not  exeeed  those  now 
a|iplieable  on  sliipments  fn>m  sueh  points  to  the  more  dLst-aiit 
vunsi    ti^nuiiiuls.    It   t>  -le<l   by  the  eoniplainant  that  we 

Ijiiiig  in  oilier  eairiei-^  -  .  icndant^s  so  that  the  entire  eastern 
liMritmy  may  Ik*  eoverod  by  our  ortler.  This  we  thuik  unneces- 
wary,  itHsuming,  4t^  we  ths  that  the  eonelusiona  here  reaelied  aa 
ti>  II  through  route  fiT»m  the  east  to  the  west  will  be  adopted 
and  eNtabiislietl  by  other  lines  similarly  situated. 


GONSTRCCTION   OF  NEVADA  RaTBS 

To  riHich  a  eleai*  umlersianding  of  the  liasis  upon  whiuh  Nevada 
raten  in  geueml  aiv  now  tixnK  it  is  neiv.si«iry  to  bear  primarily  in 
nnnd  tlu*  faet  U^fori^  n»fern^d  tiK  that  the  carriers  of  the  country 
have  unitiHl  in  t^tabUshing  a  lone  2000  miles  in  widtli  from 
whit^h  nUes  im*  pnu^tit^ally  nnifonn  to  what  are  kiu>wn  as 
*'ei>»48t  terminals."  Then?  an?  152  of  t)ie««  et>ast  terminals, 
97  of  wlueh  aro  in  Califomta*  They  are  points  more  or  less 
arbitrarily  establishinl  by  the  oun-iers,  but  whieh  iire  either  upon 
nUet^  fnuu  the  ^mx^ui  or  rivers  runuiitg  Ui  sueh  inlets  ov  are  but 
sligrliUy  n^iuovwl  fnmi  stieh  walisr  poiiiii^  Tlie  most  promhient 
const  '  ^(*atU6»  Tiicciiiia»  PorihiiiL  Sairumentis  San 

Jose^  uicU  SMt  Fnuirbcci.  Los  Angides,  and  San 

Diego.  To  thwe  oottst  tc'nuiimla  we^  exlentlrtl  what  »i«  known  as 
^^limniiial  mtea"  on  we^ttiomsd  txinsoottliiiacital  tnffic.  These 
imtas  a|i)ily  either  (nmt  all  of  fitfl^fii  ^hSm^  tertiUxij  or  from 
af|Minite  gTou(«is  thc'n^itu  Tlie  ahadeit  ponkm  of  the  aiccoinfiany- 
^  jnap  intticaK^s  easlttift  defined  ItMrilocy  aiid  the  groiipd  into 
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which  it  is  dividetL  Tht^Sii  i;rroups  are  h^ttored  from  A  to  J,  A 
is  liiniteil  to  New  York  City  i)iL'iH,  and  \vdH  to  do  uiily  witli  sliij)- 
ments  by  steamship  via  (ialf  puit.s;  B  covers  New  Eiighmd  ter- 
ritory; C,  New  York  territory  i*iid  the*  middle  states,  with  New 
York  City  a^  the  prbieipal  |Kjint  ;  I),  Chieago  and  adjueeiit  terri* 
lory ;  E,  the  Mississippi  river,  with  St.  Louis  ha  the  principal 
rity;  F,  tlie  Missouri  river;  G,  Kansas;  1 1,  Okluhrjina;  I, 
Texa^;  and  J,  Cohmido,  with  Denver  a,s  its  central  pouit. 

Cl<iM  ra(e$.  Comings  then,  U*  the  eonstnietion  uf  tlie  Nevada 
eliuss  raU*s,  we  find  that  tln^  carriers  liave  employed  I  luce  methods 
of  eonstructioii  during  the  past  two  yeai-s.  Prior  to  January  1, 
1909,  tlicre  existed  a  Ixxly  of  what  were  kno^vn  as  intermediate 
class  rates  to  Heno  from  certain  designated  eastern  points.  These 
rates  were,  on  iirst  clas«  — 

From  Ch!cago-Milwauk('e  common  points  ........  $3.00 

Friiiii  MiHsifiwippi  riv»  r  I'tiiniinMi  ]HrinLs    *.,..,...     3.70 

Frnm  MiKtwmri  river  tMinminij  |Kihit^  .     .     , 3,60 

Fnnji  Colorado  comuion  fniinLs      .     ,     .     , .S.OO 

An  alternative  clause  gave  Iteno  the  right  to  tla*  efuul»inatinn 

rate  Iwisett  on  Saci^amento  wlienever  that  shcadd  be  lower.    Thii* 

iudefinit*?  nu^thod  nf  stating  rati»8  the  CotnmiHsitm  condemned  in 

a  general  ruling,    Tlie  tariffs  were  then  changed  so  as  to  cancel 

tla^  altenuitive  clause  ami  the  ijiterme<l]ate  class  rates  and  thus 

to  nuxke  all  Nevada  rates  Imse  on  Siurratuenlo.    This  was  tlie  sitn- 

tition  when  the  case  was  heard.    Later,  however,  in  June  of  last 

^•€?ar,  a  third  [vlau  wa-s  a*lopted,  and  that  now  <ihtains,  viz.,  to 

€livide  Nevada  into  two  zones  with  Humboldt  as  the  dividing 

point.    Point.s  west  of  Ilumholdt  take  the  Sacramento  combiua* 

tion.    Points  east  of  Humhohlt  take  generally  tlie  Ogtlen  comhi- 

luition.    It  is  nntjcccssary  herein   to  tniee  tlie  history  and   the 

i^ffect  of  these  various  changes  in  tlie  method  of  rate  basing.    We 

shall  deal  with  the  rates  to  all  Nevada  points  as  joint  rates.    And 

inasunich  as  rates  on  all  ten  classes  were  quoted  liy  tlte  earners* 

tariffs  from  all  eastern  defined  territory  to  coast  termuials  and 

therefore  by  eonil^nation  to  interior  points,  at  the  time  when  thia 

Jjrweeding  was  brought,  we  shall  consider  that  our  jurisdiction 

extends  lo  the  instalktion  of  such  mtes  to  all  of  auch  temtory. 
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To  ascertain  the  rate  upon  a  shipment  from-New  Yoric  to  Reno 
one  looks  in  vain  for  any  one  tariff  in  which  such  rate  is  to  be 
found.  Hy  examination  of  the  tariff  of  the  Transcontinental 
Freight  Bureau,  to  which  the  Southern  Pacific  Company  is  a 
party,  tliis  note  is  discovered : 

Rtitfrg  to  wt^rmtfiiate  point* 

Wh**!!  no  sjK'cifif  rat*^  is  named  to  an  intennediate  point  shown  in  Tran»> 
fontintfutal  Frei^jht  Uureau  Circular  Xo.  lt>-C  (I.  C.  C.  Xo.  864),  supple- 
fii'fiit"*  t}n-n.'t4>,  or  reissiifs  thereof,  rate  to  such  an  intermediate  ix>int  will 
\t*'  u\'A*\*'  l>y  adding  to  the  rate  .shown  to  the  jtoint  designated  herein  as 
"  T'Tfiiinal,"  wliich  is  nearest  destination  of  shipment,  the  local  rate  from 
ii«'an-»t  ti.'nninal  jwint  to  destination. 

Turning  to  Transcontinental  Freight  Bureau  Circular  Xo.  16-C 
(the  issue  at  the  date  at  which  this  complaint  was  brought),  we 
linrl  Keno  named  as  an  intermediate  point,  and  that  the  near- 
est terminal  to  Keno  is  Sacramento,  154  miles  west  of  Rena 
\V<.'  find,  then,  by  returning  to  the  Transcontinental  Freight 
Bureau  west-bound  tariff,  the  rate  applicable  upon  the  shipment 
to  Sacramento.  Then,  having  ascertained  this  from  a  tariff  to 
which  all  of  the  carriers  from  New  York  to  Sacramento  are  parties, 
we  must  next  find  the  lcK*al  rate  from  Sacramento  to  the  destina- 
tion of  the  freight,  which  is  east  of  Sacramento.  This  Iwal  rate, 
Sacramento  to  Iteno,  we  find  in  a  tariff  to  which  the  Southern 
Pacific  ('omj)any  alone  is  a  party.  Thus  we  have,  through  a 
maze  of  tariffs,  at  length  discovered  the  rate  from  New  York  to 
Kciio,  which  is  made  up  of  a  joint  through  rate  to  Sacramento 
and  a  local  rate  of  the  Southern  Pacific  Company  alone  from 
SacramtMito  back  to  Reno. 

Tlu»  all-rail  class  rates,  in  cents,  per  100  pounds  from  east- 
ern (lclin«*d  territory  to  coast  terminals  were,  when  this  case  was 
brought,  as  follows: 


Classes 


<  Jn.upH  U,  C.  I>.  E,  F.  <;,  H,  ami  I  ;S3.(K) 
'trmii*  •' i  3.(10 


_i \ ■_ 

)  «'>2o'si'»oljt 


$j.fln  '«-i.20  '.?i^  i?i.(r.  i$i.fln  M:r* 

fli)|   2.W:   l.Tr.j    l.Of)     1.4(1     l.'JO 


91.00 


«1.00 


$0^ 


SAM 

FAANCtSCO 

IICAAMENTO 


MyOAMSI^ 


iW 
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An  examination  of  present  tariffs  will  show  that  from  New 
England  and  New  York  territories  (Groups  B  and  C)  no  class 
rates  below  fourth  class  are  now  extended.  Prior  to  January  1, 
1909,  however,  and  at  the  time  this  complaint  was  brought,  rates 
were  given  for  the  full  10  cltusses  from  these  groups,  and  such 
rates  upon  the  f 3  scale  are  now  given  to  (X)ast  tenninals  from 
Group  A,  the  freight  Ixuiig  carried  from  the  New  York  City 
piers  to  New  Orleans  and  (Jalveston  by  ocean  (^irriers  and  thence 
by  rail.  It  will  also  be  seen  that  from  (iroup  J  slightly  lower 
rates  are  made  on  all  classcis  below  sectond  class  than  are  made 
from  other  groups.  With  these  exceptions,  however,  the  rates 
are  uniform  throughout  the  whole  eastern  defined  territory  as  to 
classified  freight. 

The  local  rates  on  classes  from  Sacramento  to  Reno  are  as 
follows : 


Class    .... 

1 

2 

3 

4 

5 

A 

B 

C 

iT^E 

Rate     .... 

121) 

112 

102 

87 

78 

78 

24 

23.5 

25.6 

25.5 

The  result  of  the  combination  on  Sacramento  is  therefore  to 
produce  the  following  nitc»s  to  Reno : 

From  Groups  R,  (;,  D,  E,  F,  (J,  II,  and  I: 


Claw    .... 

1 

2 

3 

1 

322 

4          5 

A 

B 

C 

D 

E 

Rate     ...     . 

42i)  1  373 

277 

243 

238 

15U 

133i 

125J 

1201 

From  Group  J : 

Cla«8    . 


Rate     . 


42J)      373      302  !  2(J2  |  238 


218 


154 


D 


1281    1101 


1051 


Rates  to  points  east  of  Humboldt,  such  as  Winnemucca  and 
Elko,  under  the  present  method  of  making  rat^^s  on  the  Ogden 
com])ination,  vary  as  the  rate  from  point  of  origin  to  Ogden. 
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The  eflfect  of  this  change  in  method  of  inalring  rates  mar  be 
illustrated  briefly  by  the  statement  that  the  fint-chas  late  to  Reno 
from  Chicago  prior  to  Janoair  1,  1909,  was  4S.90ly  wheieaa  it 
is  now  ^.29;  from  Missouri  river  t^50,  and  nov  #1.29. 
To  Elko,  on  the  other  hand,  the  first-chas  rate  from  Chicago  is 
now  $4.27«  as  against  a  pievioos  rate  of  #4.72|,  when  the  rate 
based  on  SacFamentOL 

For  mamy  yeai«  the  claas  rates  to  interior  pcMnts.  sach  as  Reno^ 
wei^  no  higher  than  to  the  tenninals.  On  Aprfl  11. 189S.  the 
practice  of  maintaining  lower  terminal  rates  was  institated. 
The  tiist  line  of  fignres  in  the  table  below  shows  the  Reno  ratea 
when  this  case  was  broaght ;  the  second  line,  the  rates  in  1892 ; 
and  the  third  line,  the  difference,  or  the  amount  hr  which  the 
rates  have  been  increased. 


l!W:rft:«9 

IXffetVDC* 

l!«Knki^ 


IX5*'rvxN>e 


ISK  r»x** 


1 

t 

3 

4 

s 

SB 
ITS 

B 
135 

c 

I33| 

IS 

D 

E 

Ki 

»» 

3* 

J» 

tan 

Mi 

r> 

75 

Ti 

— 

» 

6 

4 

*t 

»l 

*i 

«» 

£» 

SS 

^ 

SB 
1^ 

2> 

19» 
lO 

1» 

U5 

s» 

B 

« 

rs 

B 

» 

^ 

m 

B| 

«» 
»» 

3* 

1« 

19 

S|     Ml 


•.^  •  'vr  'ii'y  '^itrK  While  there  an?  many  hondred  com- 
n:.»l::y  tau^  oxicndtxl  ;o  vWftiSt  lerminals.  there  are  bat  few 
c:-.  !:v.  :o  :r.:cn:HMia:o  lx^::^ts.  i'hi  :be  follc^wing  articles  the 
:•".:;. v\;::y  rsiU^  Art*  tlw  s*tt>*  to  l":ah  aiui  Nevada  points  as 
:■:  r.v.  :r.:  ^was:  tonuinA's  trx^ni  iirvxijx*  D,  EL  F.  G,  H,  I,  and 
^     :  tAs:cr.;  vier.iuxi  icrriivvj*  whxh  inolude  all  points  from 

A;  I  '.t> :  tvuiAiias :  Kvr,  ir.  'tt^^xi :  Kvh>s  :  hroom  com :  batter, 
t!c::erlnc*  Axuua:^:arii\«\  t^QTs^  v  btxxsc*  *n^i  dre^iss^l  pooltxr ;  carsy 
•w*t ;  barlev«  ivnu  r\>\  ivws*  An^i  stv':^*  c.  L  aini  1.  c.  L ;  fatan 

a  mcnK  c,  L  and  L  \\  L ;  bxv^vrV  crtts^  hn?wef*$  meal,  oom 
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meal,  com  chop  or  chop  feed,  chopped  com,  cracked  com,  and 
hominy ;  buckwheat,  c.  1.  and  1.  c.  1. ;  wheat,  c.  1.  and  1.  c.  1. ; 
coopen^e,  cranberries ;  fertilizers,  n.  o.  s. ;  household  goods,  c.  1. 
and  1.  c.  1. ;  live  stock ;  machinery,  mining ;  mineral-water  bottles, 
returning ;  oil  cake  and  oil-cake  meal ;  onions  ;  onion  sets,  L  c.  1. ; 
packing-house  products ;  pineapples ;  plaster,  building ;  poultry, 
alive ;  railway  equipment ;  and  staves  and  headings. 

As  to  all  but  two  or  three  of  these  commodities,  the  rates  are 
the  same  to  Reno  as  to  Sacramento  from  Chicago.  That  is  to 
say,  the  blanket  rate  made  from  all  eastern  defined  territory  to 
coast  terminals  on  these  commodities  is  applied  from  Chicago 
to  Reno.  There  are  a  few  other  commodities  upon  which  com- 
modity rates  are  given  to  Reno  which  are  somewhat  higher  than 
the  rates  from  Chicago  to  Sacramento,  viz.,  automobiles,  buggies, 
carriages,  wagons,  vehicles,  and  coal,  coke,  and  guano  from  cer- 
tain far  western  points.  From  an  examination  of  the  tariffs  it 
appears  that  the  transcontinental  commodity  rates  —  rates  from 
eastern  defined  territory  to  the  coast  terminals  —  are  at  the  pres- 
ent time  higher  than  they  were  ten  years  ago  by  a  very  consid- 
erable percentage  and  this  regardless  of  the  fact  that  the  base  of 
supplies  has  been  constantly  moving  westward,  thereby  narrowing 
the  distance  between  point  of  production  and  consumption. 

Volume  of  Nevada  Traffic 

Nevada  is  colloquially  known  as  the  "  Sage  Brush  State,"  and 
from  the  car  window  it  presents  the  spectacle  of  an  almost  unin- 
terrupted waste.  Railroad  men  speak  of  it  as  a  "  bridge "  — 
unproductive  territory  across  which  freight  nuist  be  carried  to 
reach  points  of  consumption.  The  figures  of  the  Southern  Pacific 
demonstrate,  however,  that  while  Nevada  traffic  may  at  one  time 
have  beea  negligible  such  is  no  longer  the  case. 

Some  time  before  this  proceeding  was  brought  the  Southern 
Pacific  Company,  which  is  the  lessee  of  the  Central  Pacific  run- 
ning from  Ogden  west  into  California,  brought  suit  in  the 
United  States  circuit  court  for  the  district  of  Nevada  attack- 
ing certain  rate  schedules  upon  state  traffic  established  by  the 
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state  eoniniission.  In  support  of  its  case  the  Southern  Pacific 
C\>ni|viiny  HUmI  an  aftidavit  made  by  Mr.  C.  B.  Seger,  auditor 
of  the  Southern  Paeitie  Company,  showing  the  earnings  of  the 
Cent  ml  Piu*itie  on  business  wholly  within  the  state,  on  busi- 
ness p;issing  through  the  state,  on  business  originating  in  and 
passing  out  of  the  state,  and  on  business  originating  outside 
and  having  its  destination  in  the  state,  for  the  fiscal  year 
emlhig  .lune  ^>0,  1907.  Mr.  Seger  said  by  way  of  explaining 
his  tigun»s: 

Th»-  fi\*i;;ht  earnings  awniing  to  and  made  l»y  said  Southern  Pacific 
Cornpiiiiy  in  NVviula,  l>einjj  the  revenue  itself,  without  reference  to  its  dis- 
|H^sitii':i  iin«l'-r  any  leas*»,  airreement,  or  otherwise,  are  derived  for  the  said 
fiscal  y»ar  I'.HiT  fn»ui  thnmiih  and  Unnil  luisines*.  underrtanding  hy  hxral 
bii-iiiif^'i  Sikh  a-s  i'i  strii'tly  intrastate  in  eharaoter.  picked  u|)an<l  laid  down 
within  thv  limits  of  the  State  of  Nevada,  ami  understanding  hy  through 
husine>s  siu-h  as  is  interstate  in  ohanioter.  Further  differentiating,  said 
interstat*-  I'Usiiu'ss  consists,  first, of  business  orii^inating  outside  and  coiu- 
iCjT  int«»  thf*  >tatt*:  s<vt>nd,  of  business  originating  in  and  i^ssing  out  of 
the  -stat^-:  and,  thinl.  of  business  originating  outsiile  tiie  state,  having  desti- 
nati«>:i  l^voiid  the  state,  and,  in  rtdation  to  the  state  itself,  simply  jessing 
thn»u:xh  the  state.  The  freight  earnings  for  said  fiscal  year,  and  {lertaining 
tu  in*-  said  business  as  alK»ve  dassifitnl.  are  set  t\»rth  under  the  appropriate 
h».a«Is,  aiiil  an*,  in  fact,  as  follows: 


Uevente 

Percext- 

AilK  or 
TtrTAL 

Intr.i-ratr^ 

<  >ri^-ii..u:n;:  tuitside  and  o«»uiini:  into  the  state 
OriuiiMtiiii:  in  aiul  {Hissing  out  Mf  the  stale       .     . 

*l.V.i.71M.40 
831,Sir2.W 

0.02 
.20 
.10 

r;iss:iu- Tlir-»nuh  the  state 

2,«7.\5S2.05 
0.078.^2.28 

.      *S.2.V;,.VV4.33 

.32 

.68 

S;m.  t..:al 

1.00 

Sn I |.ri>iiiix  as  ihes<*  tiguivs  an*  they  apparently  do  not  fully 
set  i«»riii  ilie  extent  of  Nevada  business  at  this  time,  as  is  shown 
by  nil  exhibit  tiKnl  by  the  Southern  Paeitie  Company  in  the  pres- 
ent i\ise,  ixivin^  the  business  west  ot  ( >ijilen  for  the  single  month 
of  Kfbruar}-,  IV^OO,  whieh  may  l>e  epitomiztnl  thus: 
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Revenue 

Percext- 

AOE  OF 

Total 

Tonnage 

Pekcext- 

AOE  OF 

Total 

Intrastate 

Into   and   oat  of   Nevada   and 
Utah  west  of  Ogden     .     .     . 

$20,001.00 
814,879.65 

0.03 
.38 

4,716 
64,367 

0.04 
.50 

Paasing  through  the  state  .     .     . 

343,380.65 
495,128.37 

.41 
.69 

60,182 
60,271 

.54 
.46 

Total  for  month  of  February,  1000 

$838,500.02 

1.00 

180,463 

1.00 

Another  most  interesting  showing  is  macle  by  the  Seger  affi- 
davit as  to  passenger  business  on  the  Southern  Pacific  in  the 
State  of  Nevada  for  the  year  1907,  the  figures  given  being  these : 


Revenue 

PER<'KNT- 
A<}K 

Intrastate »    .     .     . 

Originating  outside  and  coming  into  tlie  state     .     . 
Originating  in  and  passing  out  of  the  state     .     .     . 

Passinfir  through  the  state 

§286,236.05 
857,511.65 
267,682.86 

1,962,915.38 

10 
18 
9 
—  22 

—  32 

as 

Sum  total 

§2,874,245.38 

100 

The  statement  for  the  month  of  February,  1909,  referred  to 
above,  sets  forth  very  clearly  not  only  the  volume  of  business 
going  into  and  out  of  Nevada  and  the  earnings  of  the  Southern 
Pacific  thereon,  but  also  gives  a  spec-ific  analysis  of  the  sources 
of  the  traffic,  showing  the  volume  which  comes  into  Nevada  from 
the  east  and  that  which  comes  from  California.  Under  *^  Ques- 
tion 2  "  below  will  be  found  a  statement  of  the  freight  received 
at  Nevada  and  Utah  points  from  points  west  of  Calvada,  which  is 
a  station  directly  on  the  California-Nevada  state  line.  This  table, 
however,  should  not  mislead ;  a  considerable  percentage  of  the 
traffic  from  California  is  traffic  of  eastern  origin  reshipped  from 
California  to  Nevada.  The  table  also  includes  coal  and  other  com- 
modities of  very  large  tonnage  (approximately  one-half  of  the  total 
in  weight)  coming  from  points  west  of  eastern  defined  territory. 
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Total 

Territorial  Movement 

Tons 

8i>uthern 
Pacific  Earn- 
ings 

Gru«8  total  tonnage  and  earnings  of   the  Sou  them 
l*acitic  Co.  fi»r  tlie  month  of  February,  1909    .     . 

913,302 

$3,422,529.00 

Question  No.  1 

Fn^ight  via  Ogtien  to  Calif oniia 

FrtMght  ria  Ogileii  from  California 

87,886 
22,385 

320,220.55 
174,907.82 

60,271 

$495,128.37 

Question  No,  2 
Freight  rm  Ogtlen  to  points  in  Nevada  and  Utah     .     . 
Frt»ight   received   at   Nevada  and  Utah  XH)ints  from 

lH>inte  west  of  Calvatla 

Frt»iglit  via  Ogilen  fnmi  points  in  Nevada  and  Utah 
Fn^ight  forwanhnl  f mm  points  in  Nevatla  and  Utah  to 

YM)iiitM  WH8t  of  Calvada 

17,485 

16,823 
18,381 

11,678 

66,284.88 

144,905.00 
33,462.77 

69  667  00 

« 

04,367 

8314,379.65 

Question  No.  SA 

Frt'ight  rereived    in  California,   San  Francisco   and 
north,  fnnn  all  jKiiuta  in  CsUifomia,  im-Iudiug  inttn-- 
diange  with  t'(Uint*eting  linen  in  California    ,    ,     . 

189,827 

$365,168.00 

Fn^T^Hit  pu'ked  np  juid  laid  il<jwti  in  Nevada  and  UUili 
and  fn'i^ht  moving  lK-twt*i^u  Nevaila  and  Utah  — 
Kovsithi  U%  Xt>vmhi    .     .     * . 

4,04fl 
144 

26 

21,859,00 

1*48.00 

5,12^.00 

1,002.00 

Uliih  to  V\i\\\  . 

VUih  til  Xi'vuda  ,*,*.. 

Nevada  t(»  Utah  *,».*.,.,*,. 

4,716 

«29,00LOO 

There  was  a  time,  doubtless,  when  Nevada  traffic,  save 
to  the  mines  on  its  westernmost  lH)rder,  was  but  trifling.  At 
present,  however,  it  has  a  trailic,  both  freight  and  passenger, 
which  is  far  too  considerable  to  be  overlooked  under  the  rule 
(le  inininm.  And  it  is  to  l>e  remembered  that  the  figures  given 
apply  to  but  one  road,  whereas  a  second  is  in  operation  across 
the  state  to  the  south,  and  a  third  is  beginning  operations  on 
the  north. 
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SorKCES  OF  Eastern  Traffic 


It  is  interesting  in  this  connection  to  regard  the  point  of  origin 
of  this  eastern  freight.  The  raikoad  commLssion  of  Nevada  had 
access  to  the  billing  of  all  shipments  reaching  Keno,  and  from 
these  compiled  a  series  of  statements  which  appear  to  show  that 
the  great  body  of  Nevada  traffic  which  comes  directly  from  the 
east  via  Ogden  originates  west  of  the  ludiana-Illhiois  sUite  line. 

From  one  exhibit  it  appeai-s  that  of  the  l,0()Ji,G87  pounds  of 
less-than-carload  shipments  originating  in  eastern  defined  terri- 
tory and  delivered  at  Reno  during  the  months  of  January,  Feb- 
ruary, March,  and  April,  1908,  only  10  per  cent  originated  at 
the  Atlantic  coast  cities  of  New  York,  Hoston,  and  Philadelphia, 
and  only  25  per  cent  in  Coiniecticut,  District  of  Columbia,  Mauie, 
Maryland,  Massachusetts,  New  Jersey,  New  York,  Pennsylvania, 
and  Virginia.  This  exhibit  further  shows  that  on  the  traffic 
moved  the  charges  were  $32,719.30 ;  that  if  terminal  rates  had 
been  applied  charges  would  have  been  ^21,95i).24;  and  that 
the  difference  is  $10,748.07.  In  other  words,  the  charges  on 
these  shipments  to  Reno  were  48.3  per  cent  higher  than  would 
have  been  the  charges  on  the  same  shipments  had  they  been  car- 
ried over  the  mountains  to  Sacramento. 

Another  exhibit  shows  that  of  21,000,000  pounds  of  carload 
freight,  earning  $278,000,  moved  from  eastern  defined  territory 
into  Reno,  9,500,000  pounds,  earning  #120,000,  moved  in  at  rates 
no  higher  than  terminals.  It  further  shows  that  only  4,500,000 
pounds  of  the  21,000,000  originated  east  of  Chicago.  This  ex- 
hibit shows,  aside  from  the  products  carried  to  Reno  at  terminal 
rates,  that  the  charges  were,  for  the  year  1908,  $157,824.94; 
that  the  terminal  charge  would  have  been  $99,r)79.90;  and  the 
difference,  $58,524.40.  In  other  words,  the  charges  on  carload 
shipments  to  Reno  were  59  per  cent  higher  than  the  charges  on 
the  same  shipments  would  have  l)een  had  they  been  carried  to 
Sacramento. 

Commissioner  Thurtell  estimated  from  the  figures  at  his 
hand  that  the  total  receipts  under  present  rates  upon  business 
brought  into  Reno  via  Ogden  for  the  year  1908  amounted  to 
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^ivi^iH^tW  tuitl  uiiiler  tenninal  r*itt*s  the  revenue  would  have 
VnH>i«  WriS^HOrK^H,  a  riMluctiori  .if  $90,478,4(1  The  sitatement 
iil^i  Hlu>n?<  that  the  revemie  In  the  Southern  PiK'iti^-  from  this 
UiHUii^w^  vvu.s  Jtt«2t»8,51tj.40  iuid  would  luive  been  under  terrai- 
iml  raUii  *17H,037.94,  a  retluction  of  rf!90,478.4t),  or  about 
rtH  ner  eent*  Exi>ressed  in  revenue  the  Southern  Paeifie  on 
tht^  liaul  from  Ogdeu  ti»  Reno  earned  >5lL51  [jer  ton,  wliUe  if 
U<rininal  rates  had  been  charged  its  earnings  would  have  been 
f rjlH  per  ton. 

Oil  the  whole,  the  figures  given  in  this  caiie,  wliieh  are  the 
uioHt  authoritative  thus  far  p)"esented  to  the  Commission  with 
lelVreuee  to  the  sources  of  westl)ound  transcontinental  trattie, 
nnlii-ate  tliat  less  tluin  25  per  cent  of  the  trallie  into  Reno  from 
the  east  originates  east  of  Chicago,  while  75  per  cent  originates 
between  Cliieago  and  Denver.  In  i^ther  words,  the  needs  of  the 
|*eople  on  tlie  west  coast  uuiy  be  and  are  bi  great  part  supplied 
fniui  Honrees  nearer  h(nne  than  tlie  Atlantic  seaboanh 

Tlie  maun factu ring  center  of  the  country  has  moved  westward 
and  rates  from  the  Atlaivtic  sealjoard  that  were  onee  necessary 
are  now  ahnost  unnse<l.  It  may  1h*  historically  the  fact,  as  the 
t^arriers  assert,  that  the  transeontinental  blanket  rates  given  to 
the  Paeific  coast  cities  were  put  in  to  meet  water  competition 
from  the  Atlantic  coast  points,  and  that  these  rates  wei-e  extended 
westwartl  from  the  Atlantic  as  matter  of  grace  to  western  manu- 
fac*turers  am)  juodncers  ;  ttt-day,  however,  it  might  well  be  said 
tliat  this  blanket  is  extended  mit  westward,  Imt  eiLstwanl,  so  as 
to  give  the  eastern  manufiu-turer  or  jobl>cr  some  opportunity  to 
reach  tire  fai*  western  nuirkets, 

Wateh  Competition'     . 


As  we  have  seen,  the  rates  are  higher  on  almost  all  coraiuodi* 

from  eastern  producing  points  to  Reno  tlian  on  tliese  same 

"connuodities  to  Sacnimento,  tJie  nuu'c  distant  point.    Without 

tplanatifin  this  (umstitutes  a  vi<ilatiou  of  the  long-anil-shoitdmul 

\use  of  the  act.    The  carriers  justify  tlie  lower  rates  to  the  more 

tant  point  upon  the  ground  of  wuter  eompetition.    They  say 
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that  the  rates  charged  to  Reno  and  other  Nevada  cities  are 
reasonable  in  themselves  measured  by  the  cost  of  the  service 
to  the  carrier  or  the  value  of  the  service  to  the  shipper,  and 
that  rates  to  the  coast  cities  measured  by  these  standards  are 
too  low  to  be  considered  reasonable  and  would  not  be  in  effect 
but  for  the  force  of  water  competition.  The  Nevada  conmiLs- 
sion,  on  the  other  hand,  contends  that  while  some  commerce 
does  move  from  the  Atlantic  seaboard  by  water,  the  volume  is 
80  small  that  it  is  not  influential  in  determining  the  present 
rate  to  the  coast  terminals ;  that  the  coast  rate  itself  is  reason- 
able, and  therefore  that  the  application  of  a  higher  rate  to  an 
intermediate  point  can  not  be  justified.  The  making  of  higher 
intermediate  rates,  they  strongly  urge,  is  a  matter  of  railway 
policy  and  not  of  railway  necessity,  in  that  the  railways  wish  to 
develop  the  coast  cities  as  jobbing  centers  to  the  exclusion  of 
interior  points;  that  the  revenues  of  the  carriers  would  not 
be  seriously  impaired  were  this  policy  abrogated  and  as  low 
rates  given  to  the  intemiountain  country  ^^f\i*e  now  extended 
to  the  coast  cities. 

It  is  no  reflection  upon  the  traffic  manager  of  a  railroad  to 
say  that  he  bases  his  rates  upon  some  line  of  policy.  He  deals 
directly,  and  in  most  cases  exclusively,  with  the  producer  or  the 
jobber.  His  concern  ls  to  keep  these  patrons  satisfied  and  at  the 
same  time  bring  to  his  railroad  the  greatest  possible  revenue. 
This  is  what  he  means  by  saying  that  he  charges  what  the  traffic 
will  bear.  He  regards  as  reasonable  whatever  rate  will  make  for 
the  best  interest  of  his  road,  and  in  detennhiing  this  he  adopts  a 
line  of  policy  which  affects  either  favorably  or  unfavorably  the 
industrial  growth  of  the  conmmnities  which  the  carrier  serves. 
The  restrictions  of  the  act  to  regulate  commerce  are  govern- 
mental limitations  placed  upon  the  unlimited  and  arbitrary  dis- 
cretion of  traffic  officials.  While  the  latter  may  adopt  policies 
which  they  regard  as  most  favorable  to  their  roiuls,  such  poli- 
cies must  be  restricted  by  the  inhibitions  of  the  law  which 
this  Commission  must  enforce.  The  policy  of  making  lieno 
rates  base  upon  those  extended  to  the  more  distiint  point  may 
not  be  justified  upon  the  ground  that  Reno  traffic  will  bear 


j^n^^'^z  ?at  Biiac> 


mac   Jiro««i3iiia.   imr  smt    ir  ii2«Giib»L  ~i]r  >tiiDacKBef  olitammg 
we  -hier  3ii»Tr    [b^anr  2**hu^  -riidi  :fhf  !«c3Hr  ansr  neifi  without 

^.Tf  ^nis-  iE3ur^  iitt*-«i^  "31  »iir  r^nu^uofCKaHL  n&e  question  of 
'vacer  !«fiiiD«fiiitia  jt  SiL-?»Dit!np »  joil  rcai*r  =^.ik<c  ieraunals.  It 
iL  if  ifmis^  X  lay^aL-ai.  inf*:  "isit  .-iiimit*!?!^*  aay  be  <!4rrietl  bv 
•wm^  ±msL  "^  -iiaiceis.  i^iftfHMETt  "7*  iiLe  PiL-oie  cx^a^t.  It  is  ad- 
nini^i  iv  uL  JOit  joiiBtiinrTatrytL  bv  laif  eniefU!t^  eh  thk  c&s^.  tliat 
i«)ine  !f]imiiiisr^  iuiet  muchmjIj  ju  !iiuv«*.  Ah  tet^dnsite  has  been 
ixuiiie  ly^  '^fnnpramam;  ::&iic  jrcn7xfzmiceiT  ^^^^^J^)  tons  of  trans- 
'•t)adiiHflGiI  zn^:  rt^OArOi^  du*  «rt}«fi«c  wnniiak  during  each  year 
hy  raiL  Troile  ::ae  aiiraif^  %^rj»  ^trhi  as  tbe  Tohune  of  traffic 
ri«k!anur  "iin^^^se  poincf  by  w;tc«r  tr«>iii  the  easfrteni  sieaboard  is 
umiifr  I'>  p«r  t.tai^  oc  iihi?  rail  m»>Teiiieac  The  fciet^  however,  that 
EC  niiTrs  in  j*r2^  :r  :>mall  »:^ixaiiuE:aes  does  not  erf  itself  sustain 
thtr  t  ELtciiiij.cL  zhiiz  tile  present  rates  from  eastern  ilefineil  terri- 
Dr'rr  :. :•  .t  4isc  z^rmicsx^  are  so  low  as  not  to  make  a  reasonable 
reaim.  z*'  :he  eorrier  t -r  ihe  service  performed.  A  movement  of 
tTAiiic  TUAy  i*t  a^«et.'ced  bv  water  ov^upetition  at  a  more  distant 
p«At  and  yet  a  race  maile  up  erf  the  combination  of  the  rate  by 
water  plus  tk?  rate  back  be  unreasonable  and  unjust-  Nevada, 
Utah.  Ariz*>na.  and  Idaho  are  nearer  to  the  Pacific  coast  than  to 
the  Atlantic,  but  thU  does  not  of  itself  justify  charging  them 
overland  rail  rates  which  will  give  them  none  of  the  advantages 
arising  out  of  their  sht>rter  distance  to  an  eastern  base  of  supplies. 
Nor  does  it  follow  that  a  rate  to  a  point  on  the  seaboard  is  lower 
than  w<»uld  \)e  justified  if  that  point  were  not  so  situated.  In 
short,  it  Ls  not  sufficient  to  state  that  the  terminal  points  are  sit- 
uated on  the  water  to  excuse  the  imposition  of  liigher  rates  at 
intermediate  points. 

There  luis  l>een  little  difficulty  experienced  from  time  t;o  time 
by  tlie  rail  carriers  in  raising  rates  to  the  Pacific  coast;  the 
only  live  water  competitor  on  the  Pacific  to-day  is  a  line  which 
bases  its  rates  on  the  rail  tariffs,  and  the  rates  of  both  the 
rail  and  the  water  lines  change  simultaneously.  Ways  can  be 
found,  and  have  been  found,  by  wliich  the  presence  of  the 
ocean  as  a  controlling,  or  even  greatly  meddlesome,  factor  in 
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the  fixing  of  railroad  rates  can  be  nullified.  Tliere  Is  nu  (lonbt 
but  that  rail  rates  have  been  influenced  at  times  to  all  the 
Pacific  ports  by  water  carriers,  and  of  course  there  is  the  pos- 
sibility that  at  ajiy  time  this  water  competition  may  bet-ome 
senuusly  aggressive  and- potent  The  United  States  i.s  not  a 
maritime  nation  at  |)resent,  and  her  great  coa,st  line  on  the 
Pacific  side  is  served  in  great  part  by  8aeL  water  carriers  as 
the  railroads  permit  to  live. 

While,  therefore,  physical  conditions  at  the  coast  are  dissimdar 
to  those  at  interirir  points  the  nites  t()  the  coast  are  not  neces- 
sarily less  than  iji  fairness  the  traffic  should  carry*  The  \vater 
carriers  between  tlie  Atlantic  and  the  Pacific  coasts  at  present 
charge  rates  from  25  to  4f>  per  <'ent  less  than  their  railroad  rivals. 
To  get  this  business  the  water  carrier  at  the  eastern  piit  reaches 
inland  and  ab8orl)S  a  rail  rate  of  20  cents  u\}nn  eomnn>dities 
which  carry  mort*  than  a  r>()-cent  water  rate  to  the  I'a<-ific  coast. 
The  Amerieajj-flawaiian  Steamship  Com]>any  then  trans[>orts 
the  freight  by  ^vate^  to  the  Teh  nan  tepee  road,  where  it  is  trans- 
8liip{jefl  across  the  Isthmus,  and  being  loaded  again  is  carried  to 
a  Pacific  coast  port  and  there  reshipped  either  l>y  rail  or  w^ater 
to  certain  designated  points  of  destinaticai  inland  from  the  port* 
In  such  a  movement  there  is  involved  a  rail  haul  of  400  or 
500  mile.*i,  at  leiist  six,  and  possibly  more,  separate  hiuidluigs  of 
eaeli  parcel  of  freight,  and  a  haul  by  water  of  fuUy  oOOO  miles. 
Freight  niovhig  via  Panama  is  subjeet  to  even  heavier  conditions. 
It  is  insisted  by  the  Nevada  conmnssion  tliat  wat^r  competition 
of  this  eharacter  is  not  sidlieiently  aggressive  or  formidable  to 
compel  the  railroads  to  make  any  other  rates  to  the  coa^t  termi- 
nals than  tliose  whieh  from  reasons  of  policy  they  are  at  present 
makhig;  The  suggestion  is  not  without  pertinence  tliat  if  four 
different  transportation  services,  three  hy  rail  and  two  by  water, 
mvolving  at  least  six  handlings  of  the  freight  and  a  total  haul 
of  5500  miles,  can  he  furnished  prolitably  at  from  00  to  75 
per  cent  of  the  rail  rate^  the  compensation  to  the  rail  carrier 
for  an  alKrail  haul  of  2500  miles,  with  no  handling  and  but 
two  terminal  charges,  should  produce  ample  revenue  to  the 
rail  carrier. 


.ISO  RAILWAY  PROBLEMS 

'I'licn^  an?  many  interesting  developments  in  this  and  other 
tJiitiHcoiitinrntal  ea8e8  touching  this  matter  of  competition  by 
walrr.  I^'or  instance,  the  lowest  rate  does  not  in  all  cases  apply 
t(»  and  from  the  seacoast  points.  There  are  many  commodities 
n|)oii  which  tlie  rates  from  Chicago  and  Kansas  City  to  Sacra- 
mento and  San  Francisco  are  less  than  they  are  from  New  York. 
And  yet  it  is  said  to  be  the  competition  from  New  York  that 
pr()(hi(!(»s  the  low  rate.  In  no  case  is  the  rail  rate  from  New 
York  less  than  is  the  rate  from  other  portions  of  eastern  defined 
territory,  while  of  course  in  all  cases  New  York  is  nearer  the 
Houn^e  of  the  competing  force,  the  ocean.  This  is  accounted 
for  by  the  carriers  on  the  ground  that  by  taking  the  same,  or 
a  lower,  rat^  from  the  interior  points  to  the  coast  terminals 
the  rail  carrier  avoids  the  longer  rail  haul,  the  points  of 
origin  and  destination  being  nearer  together.  This  is  an  appli- 
cation of  what  the  earners  term  "market  competition,"  but 
it  is  not  a  strong  argument  to  sustain  the  theory  of  water 
eoni})etition. 

As  usually  applied  by  carriers  market  competition  results  in 
(h(^  hauling  of  commodities  produced  at  places  distant  from  the 
point  of  consumption  to  com[)ete  with  the  same  coimnodities 
from  points  lUMirer  to  the  point  of  consumption.  In  this  case, 
howev<'r,  markc^t  competition  is  said  to  Ix;  the  controlling  factor 
which  justifies  a  rate  from  an  interior  point  less  distant  from 
destination.  Thus  we  have  a  $S  rate  from  New  York  to  Sacra- 
mento to  meet  water  (unnpetition,  and  a  5^3  rate  from  Kansas 
City  to  meet  market  competition.  \Ve  also  have  a  $4.29 
rate  from  Kansas  City  and  from  New  York,  to  Reno,  as  a 
n^asonahle  rate  lu^eause  of  water  competition  from  New  York 
to  Sacramento. 

We  do  not  regard  tlie  divisions  of  nites  as  in  any  wise  conclu- 
sive as  to  the  reasonableness  of  nites  Wtween  certain  points,  but 
sucli  divisions  an*  sometimes  of  signilicanee.  In  the  present  case 
'Ind  that  if  lOt)  pounds  of  fivight  is  shipped  from  Bcxston,  or 
York,  t>r  Chicago,  or  St.  Louis,  or  Omaha  to  Sacramento  on 
i  rate,  and  another  100  pounds  of  the  sjime  kind  of  freight 
H>ed  from  the  same  points  to  Reno  on  the  same  day,  the 
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carriers  east  of  Ogdeii  receive  precisely  the  same  earnings  upon 
both  shipments;  but  the  Southern  Pacific,  west  of  Ogden,  re- 
ceives far  more  upon  the  Reno  shipment  than  on  the  Sacramento 
shipment.    This  is  illustrated  in  the  following  table : 


EARMXG8 

Fbom  — 

To— 

Rate 

Earning  8 

EAST  OF 

Ogden 

OF  Southern 
Pacific 
Company 
(west  of 

OiiDEN) 

Cents 

Cents 

Cents 

Group  B,  Boston 

(  Sarramento 
(  Keno  .    .    . 

300 
429 

211J 
211.3 

88.7 
217.7 

Group  C,  New  York 

I  Sacramento 
1  Reno  .    .    . 

300 
429 

211.3 
211^ 

88.7 
217.7 

Group  D,  including  Chicago,  etc.  .    .    . 

I  Sacramento 
1  Reno  .    .    . 

300 
429 

181  i> 
181.0 

118.1 
218.0 

Group  E,  including  MisxiKKippi  river     . 

( Sacramento 
i  Reno  .    .    . 

300 
429 

174.6 
174J» 

12R.5 
251  J> 

Group  F,  including  MisHouri  river    .    . 

i  Sacramento 
\  Reno  .    .    . 

300 
429 

159.3 
^19.3 

140.7 
269.7 

Neither  at  the  hearings  nor  in  the  argument  did  the  carriers 
east  of  Ogden  contend  that  their  divisions  of  these  rates  were 
unreasonable.  The  Southern  Pacific,  however,  the  carrier  which 
makes  the  last  700  miles  of  a  3100-mile  haul,  strenuously  insists 
that  its  rates  to  the  more  distant  points  are  compelled  by  water 
competition  for  the  purpose  of  defending  higher  rates  to  inter- 
mediate points ;  while  the  carriers  performing  2400  miles  of  that 
service  appear  to  regard  the  rate  as  entirely  reasonable.  The  line 
from  New  York  to  Sacramento  and  Reno  constitutes  a  through 
route  and  in  law  the  carriers  engaging  therein  constitute  one  line. 
If  the  Sacramento  rate  is  less  than  a  reasonable  rate  and  the  re- 
sult of  competition  then  it  would  seem  fair  to  assume  that  all 
of  the  carriers  engaging  in  the  transportation  so  consider  it  and 
would  accordingly  demand  a  lesser  division  than  the  division 
they  would  be  justified  in  requiring  out  of  the  higher  rate  to 
the  intermediate  point.  The  fact  remains,  however,  that  for  the 
2400-mile  haul  from  New  York  to  Ogden  the  New  York  Cen- 
tral, the  Lake  Shore,  the  North  Western,  and  the  Union  Pacific 
secure  the  same  revenue  out  of  the  $3  rate  to  Sacramento  that 
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u.    i  :iitf  ^.►i'J  nite  to  Reno.    This  is  graphically  illus- 
^    Lit  .<-•  JuwiiiiT  viiagram  showing  the  division  of  the  rate : 


West  oi  Ogdea 


a 

fco 
O 


Miles 


East  of  Ogden 
(Lines  Ogden  to  ^'ew  York) 


2050 

Reno 

1    542 

2408 

Sacrauieuto  j^ 

6VKJ 

New  York 


8104 


Division  of  first-class  rate  in  cents 

I 

429 

New  York 


Keu«.» 


217.7 


5>acr*uionto  |  88.7 


211.3 


300 


Rate  per  ton  per  mile  in  mills 

I 

20 

*^*'^'                              ^*            — .=-r— I     17.5     I  New  York 
SKC*tiK'nii>        2o.5     I ^1 

19.8 


I'^K^unnn'ivE  Freight  Tekkitory 

Wo  Ivtov  ^^to  extensively  into  an  investigation  of  the  condi- 
jixvtcv  Mi*r\»mulmir  this  traffic  and  in  anywise  governing  the  ba^sis 
^v*»  >i^h;v*h  iIk^  mtes  to  Nevada  from  the  east  should  be  governed. 
W  \*ij  vU*s  Uvn  siiid  herein  gives  little  more  than  a  suggestion  of 
^5t\*  V\VCU5  ^rf  tin*  inquiry  which  has  biHMi  made.  We  have,  for 
^^^>A%N*t\  luul  n*port8  made  upon  the  financial  condition  of  the 
N'^^^^rs  iuvolviHl,  and  their  ability  to  meet  any  reduction  which 
tKt^  l\wuui!5siou  might  direct  without  serious  impairment  of  their 
^^^^mvs  lUi  interesting  fact  in  this  connection  being  this:  During 
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the  past  two  years  the  operating  revenues  of  the  Southern  Pacific 
Company's  Pacific  system  have  increased  88,000,000  while  its 
operating  expenses  have  decreased  '^5,000,000,  thus  pnxhichig 
an  increased  operating  income  of  over  «1 2,000,000,  or  a  net 
mcrease  of  about  82000  per  mile  of  road. 

There  appears  in  the  record  a  compilation  from  the  statistics 
of  this  Commission  for  the  years  1898-1907  in  which  it  is  shown 
that  in  these  ten  years  the  carriers  hi  the  Pacific  coast  territory 
doubled  their  freight  tonnage,  which  rose  from  18,000,000  to 
35,000,000  tons ;  almost  doubled  their  gross  revenue ;  their  re- 
ceipts per  mile  increased  over  70  per  cent ;  their  receipts  per  ton 
per  mile  mcreased  fnmi  1.07  to  1.25,  or  about  20  per  cent ;  while 
the  relation  of  expenses  to  earnings  remained  practically  constant 
at  62.50  per  cent.  These  figures  are  for  all  the  roads  in  the 
Pacific  territory.  But  if  we  take  the  Central  Pacific  alone  we 
find  it  third  in  the  list  of  Pacific  coast  roads  in  tons  carried  and 
the  highest  of  all  in  freight  eaniings  per  mile  ('^13,458  per  mile 
in  1907).  While  it  is  one  of  three  railroads  in  the  West  carrying 
over  a  million  tons  of  freight  per  mile  of  roa<l  —  the  average  for 
the  United  States  —  the  earnings  of  the  Central  Pacific  per  mile 
are  65  {x^r  cent  greater  than  the  average  for  the  United  States 
and  100  per  cent  greater  than  the  average  of  the  roads  west  of 

Chicago. 

Coyiclusioyis 

The  time  has  come,  in  our  opinion,  when  the  carriers  west  of 
the  Rocky  Mountains  must  treat  the  intermountain  country  upon 
a  different  basis  from  that  which  has  hitherto  obtained. 

Nevada  asks  that  she  be  given  rates  as  low  as  those  given  to 
Sacramento.  The  full  extent  of  this  petition  can  not  be  granted. 
In  making  rates  to  Reno  from  a  territory  broader  than  the  whole 
of  continental  Europe  we  have  necessarily  given  consideration  to 
existing  rates  to  other  intermediate  points  and  to  points  upon 
the  Pacific. 

We  are  of  opinion  that  the  class  rates  to  Reno,  Winnemucca, 
and  Elko,  and  other  points  in  Nevada  upon  the  main  line  of  the 
Southern  Pacific  Company,  from  stations  on  the  lines  of  the  <le- 
fendants  between  New  York  and  Denver  and  other  Colorado 
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f',49U9fu(m  if^fUiiM  arh  iinreaH^^nable  aiid  onjn^i  and  that  for  the 
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In  directing  the  carriers  to  establish  these  class  rates  we  have 
taken  into  consideration  the  fact  that  the  general  poUcy  of  the 
carriers  is  to  make  commodity  rates  somewhat  lower  than  class 
rates  on  commodities,  the  movement  of  which  is  regarded  as  neces- 
sary to  the  development  of  mercantile  interests  and  industries. 
There  are  at  present,  as  we  have  seen,  a.  considerable  number  of 
such  commodity  rates  hito  Reno,  but  these  are  entirely  uisufficient 
to  meet  the  needs  of  Nevada  if  she  is  to  become  in  any  way  an 
independent  business  community.  There  is  no  foundation  in  the 
record  in  this  case  for  the  establishment  of  such  commodity  rates. 
The  theory  upon  which  the  case  was  presented  eliminated  all 
other  considerations  excepting  the  claim  that  all  rates  extended 
to  Sacramento  were  reasonable  as  to  Reno  and  other  Nevada 
points.  The  Nevada  petition  was  tantamount  to  a  request  that 
under  our  legal  authority  to  establish  reasonable  rates  we  should 
fix  the*  same  rate  from  Denver  a.s  from  Boston.  We  do  not  so 
construe  our  authority  as  to  permit  this  (>omniission  to  make  rates 
upon  such  a  basis.  Without  doubt  the  connnodity  rates  made  to 
the  coast  terminals  are  reasonable  from  a  great  portion  of  eastern 
defined  territory,  but  a  governmental  authority  may  not  exercise 
the  latitude  in  fixing  a  rate  blanket  which  the  carriers  themselves 
have  here  exercised. 

In  the  S])okane  rase^  19  I.  C.  C.  Rep.  162,  some  600  commodity 
rates  had  been  established  voluntarily  by  the  carriers,  and  the 
petition  in  that  case  was  for  the  reduction  of  those  rates  to  a 
reasonable  figure.  The  carriers  had  made  a  special  series  of  zones 
across  the  continent  to  meet  the  exigencies  of  the  Spokane  situa- 
tion. In  the  case  before  us,  however,  no  such  favorable  condition 
is  presented.  We  have  neither  a  schedule  of  commodity  rates 
with  which  to  deal  as  to  which  specific  complaint  is  made,  nor 
have  the  carriers  so  divided  the  continent  into  groups  of  originat- 
ing territory,  save  in  the  sense  that  the  transcontinental  groups 
to  the  coast  terminals,  which  are  entirely  different  from  those 
found  in  the  Spokane  case^  mjway  furnish  a  foundation  for  present 
combination  ratios  to  western  Nevada. 

In  view  of  this  situation  we  shall  make  no  onler  as  to  com- 
modity rates  in  this  case  at  the  present  tune,  but  shall  direct  the 
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carriers  to  make  a  record  of  all  shipments  into  Nevada  from 
eastern  defined  territory  during  the  months  of  July,  August,  and 
September,  1910,  or  during  such  other  representative  months 
as  may  be  determined  upon  by  the  Conmiission  after  conference 
with  the  carriers,  and  funiish  the  Commission  with  a  statement 
showing  as  to  each  shipment  the  following  facts  : 

(1)  The  commo<lity ;  (2)  the  weight,  carload  or  less  than  car- 
load; (8)  point  of  origin  and  the  transcontinental  ten-it orial 
group  in  which  the  same  is  situated;  (4)  rate  that  would  be 
applied  under  the  tariffs  in  effect  July  1,  1910;  (5)  the  gross 
charges  thereunder;  ((5)  the  rate  applicable  under  the  order  made 
in  this  case ;  (7)  the  gross  charges  thereunder ;  (8)  the  rate  that 
would  l)e  applied  were  the  movement  to  Sacramento ;  (9)  the 
gross  chai*ges  thereunder. 

The  complainant  will  be  ordered  in  this  case,  on  or  before 
October  1,  1910,  to  furnish  to  the  Commission  and  to  'the  de- 
fendant Southern  Pacific  Company  a  list  of  eonmiodities  upon 
which  commodity  rates  are  desired,  together  with  an  outline  of 
the  various  territories  or  groups  from  which  commodity  rates 
should  apply. 

We  are  of  the  opinion  that  justice  can  not  be  done  to  Nevada 
unless  Nevada  points  are  p\it  on  a  practical  parity  with  points  in 
eastern  Washington  and  eastern  Oregon,  and  a  further  hearing 
will,  in  due  courae,  be  held  after  the  data  here  requested  have 
been  furnished  by  carriers  and  complamant. 


XVIII 
EXPORT  AND  DOMESTIC  GRAIN  RATES 

Atlantic  and  Gulf  Competition  i 

Pbouty,  Commissioner: 

The  purpose  of  this  proceeding  was  the  investigation  of  export 
rates  upon  grain  and  grain  products.  .  .  .  The  matters  embraced 
were: 

First  Relative  domestic  and  export  rates. 

Second.  Relative  rates  on  grain  and  grain  products  for  export. 

Third.  Publication  of  export  tariffs  upon  grain  and  grain 
products.^ 

I 

A  domestic  rate  applies  to  traffic  which  is  being  transported 
for  use  in  this  country ;  an  export  rate  to  tra^c  which  is  on  its 
way  to  some  foreign  country.  *  ♦  ♦  ♦ 

An  examination  of  the  tariffs  filed  with  the  Commission  since 
1887  shows  that  until  recently  the  published  rates  upon  domestic 
and  export  traffic  have  ordinarily  been  the  same.  Taking  Chi- 
cago as  an  example,  no  export  rate  appears  until  October  1, 1896. 
Upon  that  date,  the  domestic  rate  on  corn  being  20  cents  to 
New  York,  an  export  rate  of  15  cents  was  made  which  expired 
October  31,  1896.  January  20,  1897,  the  domestic  rate  still 
being  20  cents,  a  15-cent  export  rate  was  again  put  in  and 
remained  effective  until  September  6,  1897,  No  other  export 
rate  appears  until  February  1,  1899,  when  an  export  rate  of 
18|^  cents  upon  wheat  and  16  cents  upon  com  was  published, 
the  domestic  rates  being  20  cents  and  17^  cents,  respectively. 
April  17th  this  rate  was  reduced  to  12  cents  upon  both  wheat 

1  Decided  August  7, 1800.  Interstate  Commerce  Reports,  Vol.  VIII,  pp.  214- 
276.  The  Enj^'lifth  practice  is  suggestively  described  at  p.  754,  infra.  At  p.  404 
of  Rfpley's  Kailn>ads:  Rates  and  Regulation  the  larger  aspects  of  both  import 
and  exjwrt  rates  are  discussed. 

*  This  part  of  the  case  is  omitted.  —  Ed. 
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and  corn,  a  domestic  rate  of  17  cents  upon  each  commodity 
being  made  effective  the  following  day. 

From  Minneapolis  to  the  Atlantic  seaboard  the  published  rates 
upon  all  kinds  of  grain  and  the  products  of  grain  have  been 
uniformly  the  same,  that  is,  wheat,  com,  and  flour  have  always 
taken  an  identical  rate.  December  28,  1889,  the  domestic  rate 
being  32^  cents,  an  export  rate  of  SO^  cents  was  published 
which  expired  February  4, 1890.  In  one  or  two  other  instances 
export  rates  were  in  effect  for  short  periods,  but  it  was  not  until 
the  present  year  that  this  became  the  rule.  January  2, 1899,  an 
export  rate  of  25  cents  was  made  effective  upon  flour,  the  do- 
mestic rate  upon  grain  and  flour  being  27,}  cents.  This  same 
export  rate  was,  January  4,  1899,  extended  to  grain  and  other 
grain  products  as  well  as  flour.  February  7  th  this  rate  was 
raised  1  cent  to  26  cents.  April  18th  the  domestic  rate  was 
reduced  to  24^  cents,  and  the  export  rate  to  23  cents. 

From  the  Mississippi  river  to  New  York  no  export  rate  is 
found  until  October  1,  1896,  when  a  rate  of  17  cents  on  corn 
was  put  in  against  a  domestic  rate  of  25  cents.  This  export 
rate  expired  October  31, 1896.  January  20, 1897,  the  domestic 
rate  still  being  23  cents,  an  export  rate  of  15  cents  was  applied 
to  corn  which  remained  in  effect  until  September  6, 1897.  Feb- 
ruary 1, 1899,  a  rate  of  13^^  cents  upon  com  was  made  effective, 
the  domestic  rate  being  20|^  cents.  April  15th  an  export  rate 
of  12  cents  was  made  upon  both  wheat  and  corn,  the  domestic 
rate  upon  grain  and  grain  products  being  established  April  18th 
at  19  J^  cents.  Both  domestic  and  export  rates  to  other  Atlantic 
cities  are  a  certain  differential  above  or  below  the  New  York 
rate,  so  that  tlie  history  of  the  export  rate  to  New  York  indicates 
its  history  to  the  entire  Athmtic  seaboard. 

It  would  appear  that  export  rates  have  been  in  effect  to  the 
Gulf  ports  for  a  longer  time  than  to  the  North  Atlantic  ports. 
April  28,  1800,  an  export  rate  of  28  cents  on  com  from  Kansas 
City  to  Galveston  wtus  established,  the  domestic  rate  being  48 
cents,  and  this  rate  continued  in  effect  until  December  28, 1895. 
The  domestic  rate  durinor  that  period  fluctuated  from  48  to  27 
cents.    December  28,  1895,  an  export  rate  of  27  cents  was  made 
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upon  corn  against  a  domestic  rate  of  36  cents.  July  21,  1890, 
this  was  reduced  to  16  cents,  and  July  31  to  13  cents,  the 
domestic  rate  being  35  cents.  An  export  rate  of  28  cents  upon 
oats  was  made  between  tlieac  prnnts  July  20,  1891.  The  first 
export  rate  upon  wheat  was  made  February  16,  1890,  and  was 
31  cents.  From  t!iis  time  on  the  exjuirt  wheat  rate  fluctuated, 
the  lowest  being  12  cents  August  17,  1896.  At  the  time  of  the 
hearing  the  rate  on  all  kinds  of  grain  for  .export  %vas  TO  cents. 
The  domestic  rate  since  June  5,  1896,  has  l)een  37  cents  on 
wheat  and  35  cents  on  corn.  •  »  •  # 

•^  It  will  l>e  seen  that  lower  rates  upon  export  than  upon  domes- 
tic grain  have  for  a  considerable  time  prevailed  through  the  Gulf 
ports,  but  that  until  quite  recently  no  substantial  difference  has 
t»een  made  tlirough  North  Atlantic  |>orts,  except  in  tlie  ease  of 
Boston  and  Portland,  which  have  taken  the  New  York  export 
rate,  and  of  Montreal,  which  takes  an  ex])ort  rate  1  cent  below 
New  York.  The  question  now  liefore  us  is  whether  these  lower 
export  rates  are  an  unjust  discrimination  against  consumers  at 
prunts  liearing  the  higher  domestic  rate,  and  so  in  violation  of 
the  3d  section  of  the  Act  to  Regulate  1 'dmnierce.  Tfiis  must  de- 
pend upon  the  conditions  undei^  which  export  and  domestic  grain 
moves,  and  tht>se  conditions  arise  1m ^th  iit  liome  and  abri^ad. 

Directing  our  attention  first  to  wheat,  and  considering  the 
world  as  a  whole,  we  finil  that  certain  countries  produce  more 
wheat  than  they  eonsunic,  while  certain  other  countries  consume 

I  more  than  they  produce.  The  principal  nations  in  the  former 
class  are  the  United  States,  the  Dominion  of  Canada,  Argentina* 
Russia,  India,  and  Uruguay.  ♦  ♦  •  • 

The  United  States  always  produces  more  wheat  than  it  uses 
for  domestic  consumption,  but  the  amount  of  this  surplus  differs 
greatly  from  year  to  year.  The  following  talde  gives  the  amount 
of  wheat  exported  from  the  different  wheat*exi>orting  countries 
averaged  in  perifxls  of  five  years  for  the  time  indicated  ; 
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United  States    ,     ,     ,     , 
Other  countrjpfi      .     .     . 

122,157,043 

116,690,810 

115,788,774 
134,484,937 

171.731,480 
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The  al>ove  table  shows  tlie  exports  from  the  United  States  of 
both  wheat  and  Hour  reduced  to  Imshels,  aud  aUo  from  other 
countries,  although  the  amount  of  flour  exported  from  the  United 
States  is  relatively  much  larger  than  it  is  from  any  other  wheat- 
exporting  nation.  The  exact  statistics  are  not  at  hand  to  show 
exportatioHH  from  other  countries  since  1895,  but  it  sufficiently 
appears  from  the  aliove  statement  what  the  relative  position  of 
the  United  Stiites  is  as  a  wheat-exporting  nation. 

It  is  not  material  to  state  the  wheat-consuming  countries  nor 
the  amounts  consumed  by  each*  The  United  Kingdom  and  the 
F]uropean  continent  are  the  principal  ones.  It  is  sufficient  to 
oljiserve  that  all  these  principal  grain  markets  are  in  direct  com- 
munication witli  itll  wheut-producing  countries.  In  Liverpool  or 
Antwerp,  American  wheat  comes  into  direct  competition  with 
foreign  wheat  from  all  these  sources,  and  must  be  sold  in  cora- 
petitiiin  with  sucIj  wheat.  It  was  said  in  testimony  that  the 
quality  of  American  w^ieat  was  superior  to  that  produced  any- 
where else,  except  in  the  Canadian  Northwest,  that  tliis  wheat 
was  largely  used  by  foreign  millers  to  mix  with  infericir  foreign 
guides,  and  that  this  sometimes  created  a  demand  for  this  par- 
ticular quality  of  wheat  which  made  the  price  higher  than  that 
of  different  grades  of  foreign  wheat;  but  on  the  wliole  it  must 
be  true  that  the  price  of  our  American  prodtietis  determined  in 
these  markets  under  the  law  of  supply  and  demand  in  competi- 
tion with  all  other  wheat-pro<lucing  nations,  American  wheat 
does  not  make  the  price  abroad,  altliough  it  may  he  tlie  greatest 
single  factor  in  the  making  of  that  price.  To  just  what  extent 
it  does  so  operate  must  manifestly  depend  upon  the  amoun: 
available  from  different  sources. 

If  the  price  of  wheat  in  the  foreign  market  is  fixed  by  condi- 
tioas  outride  tlie  United  States,  that  price  of  necessity  determined 
the  sum  which  can  Ije  realized  in  the  f(»reign  market  for  our 
American  product.  The  cost  of  laying  tliis  wheat  down  in  tlie 
foreign  market  is  made  up  of  two  factors:  the  price  paid  the 
farmer  wlio  raises  it,  and  the  cost  of  tiansporting  the  gmin  from 
the  grain  fields  to  tlie  foreign  market.  If  tlie  cost  of  transporta- 
tion remains  at  all  times  the  same,  the  price  paid  the  farmer  must 
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vary  with  the  price  ahroiitJ,  and  a  reduction  in  the  cost  of  trans- 
portation would  bene  lit  the  farmer  by  exactly  the  amount  of  the 
reduction.  It  was  said  by  those  familiar  with  the  business  that 
the  price  at  which  our  surplus  can  be  sold  det^tinines  the  market 
piice  of  the  entire  product.  It  seems  plain  that  this  must  be  true 
to  a  large  extent.  We  are  inclined  to  think,  therefore,  that  there 
might  be,  and  at  times  probably  are,  market  conditions  abroad 
which  require  the  makiog  of  a  low  export  rate  for  the  purpose  of  ' 
disposing  of  our  surplus  product,  and  that  without  such  mte  the 
surplus  product  could  not  be  moved,  resulting  in  a  demoralization 
in  price  to  the  wheat  producer.  In  that  event  the  consumer  would 
get  the  benefit  of  the  low  price  which  the  producer  is  compelled 
to  take,  but  it  will  hardly  be  claimed  tliat,  taking  the  people  as 
a  whole,  such  fluctuations  in  price  are  desirable. 

Market  conditions  in  case  of  corn  are  somewhat  different  than 
with  wheat.  In  the  sale  of  its  corn  in  foreign  markets  the  United 
States  has  no  serious  competitor.  Argentina  exports  corn  in  lim- 
ited quantities,  and  ecmsiderable  appears  to  come  from  southeast^  | 
ern  Kurnpe,  but,  taken  altogether,  the  amount  is  insignificant  in 
comparison  with  that  furnished  by  the  United  States.  The  corn 
market  of  Chicago  fixes  the  price  throughout  the  world.  In  an 
indirect  fashion  corn  comes  into  competition  with  wheat  both 
abroad  and  in  tlie  United  States.  Wheat  and  com  ai-e  both  ca- 
pable of  sustaining  life,  and  the  comparative  expense  at  which 
either  article  can  be  procured  tends  in  a  degree  to  determine  the 
amount  of  its  consumption.  The  same  is  true  of  other  grains. 
It  requires,  however,  a  considerable  diffeience  in  expense  to  over- 
come individual  prejudices  and  habits  in  favor  of  a  particular 
article  of  food*  The  opinion  of  exporters  examined  upon  the 
hcfiring  was  that  it  would  require  a  very  substiintial  advance  or 
reduction  in  the  freight  rate  to  materially  influence  the  export  of 
com.  We  very  much  doubt  whether  market  conditions  abroad 
require  a  low  export  corn  rate,  or  whether  such  low  rates  pro- 
duce a  material  effect  in  the  movement  of  our  surplus  corn  crop. 
It  is  undoubtedly  true  that  exporters  in  the  Ignited  States  are 
often  enabled  to  make  sales  by  some  concession  in  the  freight  rate 
which  they  could  not  otherwise  make,  but  in  the  making  of  those 
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sales  they  are  probably  competing  with  some  other  dealer  in  the 
United  States  who  is  exporting  his  corn  by  some  different 
route.  The  lower  rate  is  required,  not  to  meet  competition  from 
other  countries,  but  competition  between  transportation  com- 
panies in  this  country. 

While,  however,  we  ai'e  of  the  opinion  that  low  export  rates, 
especially  upon  wheat,  might  be  justified  and  required  by  market 
conditions  abroad,  we  are  not  of  the  opinion  that  the  particular 
rates  under  consideration  are  due  directly  or  indirectly  to  such 
conditions.  Many  grain  exporters  were  examined  in  the  course 
of  this  investigation,  many  railroad  men  were  asked  to  state  the 
reasons  for  the  wide  difference  between  the  export  and  domestic 
rate,  and  no  one  of  them  suggested  that  this  had  been  brought 
about  by  conditions  abroad.  It  was  the  universal  opinion  of  grain 
dealers  and  the  unanimous  admission  of  railroad  representatives 
that  these  rates  were  entirely  due  to  competition  between  rail- 
ways in  America. 

Grain  which  is  grown  east  of  the  Rocky  Mountains  can  ordi- 
narily be  exported  either  through  the  Atlantic  ports  or  through 
the  Gulf  ports.  The  principal  North  Atlantic  ports  are  Mon- 
treal, Portland,  Boston,  New  York,  Philadelphia,  Baltimore,  Nor- 
folk, and  Newport  News,  and  the  principal  Gulf  ports,  Galveston 
and  New  Orleans.  Grain  grown  to  the  west  of  the  Rocky  Moun- 
tains passes  out  through  the  Pacific  ports.        *  *  * 

The  Pacific  ports  are  not  included  in  this  investigation.  Most 
of  the  grain  exported  through  other  ports  is  raised  between  a  line 
drawn  north  and  south  through  Chicago  and  the  Rocky  Moun- 
tains. All  this  ten-itory  is  nearer  in  miles  to  the  Gulf  ports  than 
the  Atlantic  ports.  Owing  to  the  geographical  lines  upon  which 
our  railway  systems  have  been  developed,  export  'grain,  un^il 
within  a  comparatively  few  years,  has  moved  almost  entirely 
through  the  Atlantic  })orts.  These  grain  fields  were  first  reached 
by  roads  from  the  East.  Those  roads  have  been  strong  and  well 
equipped  and  have  been  able  to  control  the  greater  part  of  this 
business.  Within  recent  yeai-s,  however,  the  lines  leading  to  the 
South  have  l)ecome  potential  competitors  for  this  traffic.  Their 
physical  condition  has  been  greatly  improved,  expensive  terminals 
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ive  been  constructed  afc  New  Orlejins,  and  are  being  con- 
structed at  Galveston.  Great  snms  Lave  been  expended  by  the 
government  in  improving  the  water  approaches  of  these  ports, 
until  they  now  admit  vessels  of  the  largest  tonimge.  These  mil- 
ways,  being  in  position  to  iiandle  the  traffic,  iuid  hLiving  a  most 
important  advanliige  in  point  of  distance,  now  insist  that  a 
portion  of  the  business  belongs  to  them.  The  Illinois  Central 
Railroad  with  its  easy  grades  tind  unexcelled  terminal  facilities 
contends  that  the  grain  grown  upon  its  own  line,  at  least,  should 
be  exported  hy  it.  Lines  leading  south  from  Kansas  City  strenu- 
ously claim  that  grain  should  pass  by  their  routes  to  the  seaboard 
rather  than  go  twice  the  distance  to  the  Atlantic  ports.  Kansas 
City  is  distant  from  Galveston  about  800  miles  and  from  New 
York  about  1400  miles.  The  wliole  country  tributary  to  Kansas 
City,  in  which  enormous  quantities  of  wheat  and  corn  are  raised, 
is  therefore  much  nearer  the  (iidf  porta  than  the  Atlantic  ports. 
Testimony  in  this  case  showed  that  the  grain  exported  through 
Galveston  during  the  last  two  or  three  years  had  been  hauled  an 
average  distance  of  from  700  to  1000  miles,  while  had  it  passed 
out  by  the  Atlantic  ports  it  must  have  been  carried  from  1400 
to  1600  miles. 

Plainly,  this  grain  will  pass  out  through  that  port  by  which  it 
can  reach  its  foreign  destination  most  cheaply.  The  margin  of 
profit  in  handling  grain  has  been  and  is  extremely  small ,  and  a 
slight  difference  in  the  freight  rate,  not  more  tlian  one  eighth  to 
one  fourth  cent  per  bushel,  determines  the  route  which  it  will 
take.  The  ocean  rate  varies  greatly  from  the  same  port»  often 
fluctuating  from  day  to  day.  It  also  varies  between  the  different 
polls.  The  Gulf  ports  insist  that  they  are  under  a  very  substan- 
tial and  permanent  disadvantage  as  compared  with  all  the  Atlantic 
ports,  and  especially  Boston  and  New  York,  in  that  there  are  no 
regular  lines  of  steamships  from  Galveston  to  foreign  ports,  and 
comparatively  few  from  New  Orleans.  The  volume  of  imports 
through  these  ports  is  exti'emely  small,  so  tliat  vessels  coming 
there  for  cargoes  must  come  mainly  in  ballast.  From  this  and 
many  other  circumstances  it  results  that  the  average  of  ocean 
rates  from  the  Gulf  ports  to  foreign  markets  is  higher  than  from 
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the  North  Atlantic  porta.^  Upon  this  proposition  the  evidence  in 
this  case,  and  the  evidence  taken  before  the  Commission  in  pie- 
vious  oases,  leaves  no  question  ;  but  when  the  attempt  is  made  to 
go  a  step  further,  and  to  de  ten  nine  what  iu  cetits  per  bushel,  or 
per  hundred  pounds,  represents  the  disadvantage  attaching  to  tJie 
exportation  of  gjain  through  these  ports  ai> compared  with  Nortii 
Atlantic  ports  the  problem  in  an  exceedingly  difticnlt  one,  and 
indeed  one  to  which  an  exact  answer  is  impossible.  What  is  true 
of  the  Gulf  ports  as  compared  with  the  North  Atlantic  poTls  is 
true  in  a  less  degree  of  the  North  Atlantic  portia  in  comparison 
with  each  other.  Now  the  total  rate  must  be  the  same  by  all  the 
ports,  and  therefore  the  inland  rate  to  the  Gulf  ports  must  be 
less  than  the  corresponding  inkmd  rate  to  the  North  Atlantic 
ports,  but  just  how  much  it  is  exceedingly  difficult  to  say.  From 
tdl  this  we  conclude  that  competition  l)etween  railways  for  a  con- 
siderable portinn  of  this  export  grain  is  most  severe,  both  by 
reiison  of  the  number  of  competitors  and  the  peculiar  conditions 
under  which  the  competition  proceeds. 

The  first  low  export  rates  fj'om  the  Mississippi  river  and 
Obieago  were,  by  the  admission  of  all  parties,  made  to  divert 
traffic  from  the  Gulf  ports  to  the  eastern  lines.  It  will  be  remem- 
bered that  export  rates  w^ere  in  effect  from  Kansas  City  to  Gal- 
veston and  New  Orleans  previous  to  this  much  lower  than  the 
ordinary  domestic  rates. 

While  Gulf  competition  was  the  canseof  the  low  export  rates 
from  the  MLs-^issippi  river  to  the  Atlantic  scalmaid  beginning 
October  1>  1896,  that  competition  is  not  answerable  for  the 
extremely  low  rates  which  prevail  at  the  present  time,  these 
being  due  to  competition  between  carriers  to  different  North 
Atlantic  ports. 

For  many  yeai*s  previ<ms  to  February  1,  1899,  certain  agreed 
differentials  had  existed  in  the  rates  from  interior  western  points 
to  the  North  Atlantic  ports  of  export.  On  export  traffic  Boston 
and  New  York  have  taken  the  same  rate.  Philadelphia  a  rate  2 
cents,  and  Baltimore,  Norfolk  and  Newport  News  3  cents  per 
huiidred  pounds  below  New  York.  The  lines  leading  to  Nevr 
Yoi"k  have  long  insisted  that  these  differentials  were  too  high  aft 
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against  that  povU  and  in  the  niontli  of  Januarv,  1899,  an  agree- 
ment was  made  by  which  they  were  to  be  reduced  one  half,  leav- 
ing the  rate  to  Pliihidelphia  1  cent  and  to  Bidtimore,  Norfolk 
and  New^port  News  1|  cents  per  hundred  pouiuls  hiwer  than 
to  New  York,  Rates  fiom  St.  Louis  and  Mississippi  river  cross- 
ings as  far  north  as  East  Dubuque  are  the  same.  There  was 
either  in  effect  or  in  contemplation  at  the  time  of  the  making  of  the 
above  agreement  an  export  rate  on  corn  from  the  Mississippi  river 
of  15  cents  to  New  York,  13  cents  to  Philadelphia  and  12  cental 
to  Baltimore,  Norfolk  and  Newpozi  News.  The  lines  leadiixg 
from  St«  Louis  to  Baltimore,  Norfolk  ami  New^port  News  insisted 
that  the  rate  of  12  cents  to  these  latter  ports  could  not  be  ad- 
vanced by  reason  of  competition  with  the  Gulf  lines.  It  was  there- 
fore determined  that  the  new  differentials  should  be  adjusted 
by  reducing  the  rate  to  New  York  and  Philadelphia.  Accord- 
ingly, beginning  Febriiar)^  1st,  the  rates  were  from  the  Mississippi 
river  to  New  York  13 i  cents,  to  Philadelphia  12 J  cents,  and  to 
Baltimore,  Norfolk  and  New^port  New^s  12  cents. 

Lines  leadinL'  to  the  three  hitter  points  had  always  insisted  that 
the  original  differentials  did  not  unduly  prefer  those  ports,  and 
that  under  the  modified  differentials  those  ports  would  not  obtain 
a  fair  share  of  the  traffic.  Some  of  these  lines  claimed  that  it 
was  a  part  of  the  original  arrangement  by  which  the  differentials 
were  modified,  that  if  an  actual  trial  of  the  new  differentials  showed 
that  lines  leading  to  these  ports  did  not  obtain  a  fair  share  of  the 
business  the  old  differentials  sliould  be  restored.  These  lines 
further  insisted  that  the  actual  showing  for  the  months  of  Feb- 
ruary and  March  demonstrated  the  correctness  of  their  conten- 
tion, and  they  accordingly  published  from  St.  Louis  to  these 
ports  a  rate  of  10]  cents,  being  3  cents  below  the  New  York 
rate.  Thereupon  lines  leading  to  New  York  immediately  met 
this  by  an  export  rate  of  12  cents,  thereby  leaving  the  differ- 
ential against  that  city  at  H  cents.  In  answer  to  this  one 
line,  leading  from  St.  Louis  to  Newport  New^s  publishetl  a  rate 
of  9  cents  upon  com,  thus  ieestal>lishing  the  3-cent  differential. 
Here  the  matter  rested  at  the  time  of  the  hearing,  this  rate  not 
having  been  met  by  either  the  Baltimore  or  New  York  lines. 
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Since  the  hearing  other  rates  have  been  put  in  effect  which  will 
be  stated  hereafter* 

It  will  be  seen,  therefore,  that  the  first  export  rate  from  the 
Missis.^ippi  river  was  made  to  meet  Gulf  competition,  and  that 
subsequent  reduetions  have  been  brought  about  entirely  by  coin- 
petition  between  i-ail  carriers  leading  to  the  North  Atlantic  ports. 
The  recent  low  export  rates  to  the  Gulf  have  been  made  tonieet 
these  low  rates  ea.st. 

There  seems  to  be  certain  territory  from  whioli  it  is  conceded 
that  grain  ought  to  Ije  exj^orted  hy  way  of  the  Atlantic  seaboard, 
an*l  no  attempt  is  made  to  divert  it  to  the  south.  There  may  also 
be  some  legions  from  which  eastern  lines  ai'e  willing  to  admit 
that  grain  ouglit  to  be  exported  tlirongh  the  Gulf,  although  if 
such  regions  do  in  fact  exist  their  location  was  nf*t  very  clearly 
developed  upon  tliis  hearing.  It  is  notour  province  to  divide  up 
this  tratfic  nor  apportion  ttiis  territory ;  nor,  if  it  were,  is  there 
evidence  in  this  case  which  would  enable  us  to  do  so.  It  is  evi- 
dent, and  we  find,  that  there  is  a  large  area  from  which  this  ex- 
port business  may  properly  be  said  to  be  competitive  as  between 
difftirent  port^s,  and  that  such  competition  does  actually  exist  in 
a  most  intense  degree  j  first,  between  the  Gulf  and  the  North 
Atlantic  sealionrd  ;  secondly,  as  between  different  North  Atlantic 
ports.    This  competition  has  produced  the  present  export  rates. 

While,  however,  competition  between  rail  carriers  was  resj>on- 
siblc  in  the  first  instance  for  the  present  lower  export  rates,  there 
is  another  factor  which  must  have  a  most  important  bearing  upon 
the  maiiiteuHnce  of  these  rat^s.    We  refer  to  water  com])etition, 

Chicago  is  the  most  important  grain  market  of  the  United 
States.  The  price  of  grain  in  that  market  probably  controls  the 
price  throughout  this  country  at  least.  Of  all  the  corn  which 
is  sent  from  the  West  to  the  Atlantic  seaboard  the  greater  part 
passes  through  Chicago,  or  a  Chicago  junction.  Of  wheat  the 
greater  bulk  seems  t^  center  at  Duluth  rather  than  Chicago, 
although  Chicago  handles  large  quantities. 

Now  it  is  possible  t^i  transport  grain  from  Chicago  to  either 
Monti'eal  or  New  York  entirely  by  water.  The  same  steamer 
which  loads  at  a  Chicago  elevator  can  pass  by  way  of  the  Great 
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Lakes,  the  St.  Lawrence  river  and  the  Canadian  canals  to  the 

side  of  the  ocean  steamship  at  Montreal.    Grain  carried  by  lake 

fnim  Chicago  to  Buffalo  can  there  be  loaded  into  a  canal  boat 

and  taken  through  the  Erie  canal  and  the  Hudson  river  to  the 

%^      ship  side  in  New  York  harlx)r.    It  did  not  appear  very  definitely 

f        what  the  rate  per  hundred  pounds  by  water  from  Chicago  to 

Montreal  was,  but  the  testimony  leaves  the  impression  that  it 

is  between  8  and  9  cents  per  hundred  pounds.    Neither  did  it 

f  appear  exactly  what  the  all  water  rate  was  from  Chicago  to 

New  York.  .  .  . 

We  have  already  seen  that  export  com,  being  at  Chicago,  and 
export  wheat,  being  at  Duluth,  will  reach  the  foreign  port  by 
the  cheapest  route.  Unless,  therefore,  the  rail  carrier  makes 
substantially  the  same  route  on  this  grain  to  New  York  as  is 
made  by  water  lines  the  trafiic  will  of  necessity  move  by  water, 
and  not  by  rail.  Otherwise  stated,  no  grain  can  be  exported 
from  Chicago  through  New  York  by  rail  unless  the  rail  rate  is 
V  practically  the  same  as  the  water  rate.  There  may  be  cireum- 
'  '  stances  under  which  the  rail  carrier  can  obtain  a  slightly  higher 
rate,  but  the  testimony  shows,  and  the  necessaiy  conclusion  from 
the  undisputed  facts  is,  that  no  considerable  difference  can  be 
made  in  favor  of  rail  trans[)ortiition. 

There  was  no  testimony  to  show  what  the  ocean  rate  from 
Montreal  to  the  foreign  destination  was,  but  it  did  ap[)ear  in 
this  case,  and  has  ap|>eared  in  several  [)reviou8  cases,  that  the 
ocean  rate  from  New  York  is  lower  than  from  any  other  port 
except  Boston.  It  must  follow,  therefore,  tliat  all  grain  at  Chi- 
cago, or  wliich  can  be  brought  to  Chicago,  will  l)e  exported 
through  the  port  of  New  York  unless  carriera  leading  from 
Chicago  to  the  other  j)orts  make  a  rate  as  low  or  indeed  lower 
than  is  made  to  New  York.  The  same  remark  a[)plies  to  interior 
points.  Peoria,  St.  Louis  and  the  lines  leading  from  these  cities 
claim  the  right  to  [)articipate  in  this  export  grain  traflBc,  but  this 
they  cannot  do  unless  the  rates  from  such  interior  points  to  the 
port  of  export  bear  a  certain  relation  to  the  Chicago  i-ate,  for  the 
grain  can  reach  either  Chicago  or  these  points.  A  lednction 
in  the  Chicago  export  rate  necessarily  forces  a  reduction  in  the 
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Mpoct  mte  from  these  interior  points  to  the  Atlantic  seaboard; 
bai  we  bive  already  seen  that  the  rate  to  the  A^^^x^aboard 
ftiaid  the  rate  to  the  Gulf  miist  correspond  if  an^^^^^Bm  to 
iiiov<e  through  the  Gult  Hence  the  inevitiU)le  conOTJW^hat 
tike  water  mte  from  Chicago  to  New  York  and  from  Chicago  to 
M^HUix^al  determines  the  export  rate  throiigli  all  the  ports  of 
lUe  Ignited  States  to  a  large  extent  Avhile  that  rate  is  available. 
Whatever  has  been  said  in  reference  to  Chicago  applies  equally 
to  Daluth»  the  lake  rate  from  there  being  but  a  trifle  higher 
than  fmra  Chicago. 

Not  only  is  water  competition  a  controlling  factor  in  theory, 
t>ut  in  volume  m  welL  The  testimony  upon  this  hearing  was 
that  nearly  all  the  wheat  which  reached  Duluth  went  from  there 
by  watcn  It  nppuared  that  in  the  year  1898, 127,000,000  bnsliels 
of  corn  passed  thi'ough  Chicago,  and  of  this  amount  97,000,000 
buiihels  left  that  port  by  water.  It  was  in  evidence  that  one 
exporter  during  the  year  1898  had  sent  14,000,000  bushels 
of  gndn  all  water  through  the  port  of  MontreaL  Competition 
which  actually  carries  such  enormous  quantities  of  traffic  must 
W  controlling  in  its  effect. 

It  should  be  observed  that  these  lake  rates  only  apply  during 
tlie  period  of  navigation,  which  is  ordinarily  from  the  middle  of 
April  to  the  middle  of  Deeeniber.  During  some  tive  montliS  in 
the  year  grain  ciuinot  be  transported  from  Chicago  by  lake,  but 
the  effeot  of  tliis  water  competition  is  not  entirely  confined  to  the 
pcricnl  of  navigation.  Considerable  quantities  are  accumulated 
during  the  closed  season  at  different  poits  of  export,  as  well 
UH  at  Buffalo  and  other  lake  ports,  to  l)e  sent  forward  after 
auvigatiou  closes.  Upon  the  conti'ary,  the  elevatoi-s  at  Chicago, 
which  are  estimated  to  contain  about  50,000,000  bushels,  ai-e 
emptied  during  the  season  of  navigation,  but  as  soon  as  naviga- 
liou  closes  they  begin  to  fdl  up  with  grain  which  is  stored  there 
in  anticipation  of  the  opening  of  the  next  season.  Considerable 
Vjuatitities  are  also  stored  in  vessels  lying  at  Chicago  and  Duluth 
^riug  the  winter  months.  While,  therefore,  thei^  is  during 
^mxly  half  the  year  no  actual  lake  transportation,  the  water 
ifm^  iu  a  degree  controls  even  then  the  rail  rate ;  it  limits  to 
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an  extant  at  all  times  the  amount  wliioh  the  rail  cai'rier  can 
obtain  from  this  traffic. 

Wat^^^H|hpm  Chicago  to  Montreal  and  New  York  apply 
to  l>||M^^^rand  domestic  traihc,  and  no  clistinction  appears 
to  Ij^made  between  the  two  kinds  of  traflic  in  case  of  the  lake 
and  rail  rate. 

A  pertinent  inquiry  in  all  investigations  of  this  sort  is,  Who 
is  injured-?^  In  the  present  caj>e,  Whom  does  this  difference 
between  export  and  domestic  rates  harm?  There  are  four  dif- 
ferent classes  involved :  the  producer,  the  carrier,  the  domestic 
consumer  and  tlie  foreign  consumer.  Many  witnesses  expressed 
the  opinion  that  the  producer  had  the  l>enetit  of  the  low  rate. 
These  statements  were,  however,  merely  expressions  of  opinion. 
No  witness  was  able  to  say  that  tlic  putting  in  of  these  nites  had 
pmdoced  any  actual  effect  upon  the  general  market  price  of 
wlieat  and  corn,  and  for  the  obvious  reason  that  the  elements 
which  determine  the  market  price  of  these  conuuoditics  are 
80  complex  and  so  various  and  the  pnces  themselves  so  Huc- 
tnate  that  it  wouUl  he  impossible  to  observe  the  connection  if 
it  existed.  Whatever  fact  is  fonnd  in  reference  to  this  must 
probably  be  by  inference  from  other  facts. 

It  appears  phun  that  if  the  price  of  grain  were  absolutely 
fixed  by  the  foreign  market  the  American  farmer  would  receive 
the  entire  benefit  of  the  low  rate.  If  grain  cannot  be  sold  for 
moi-e  than  a  ccrtiiin  price,  and  if  that  price  is  less  than  the 
market  price  in  this  countiy  plus  the  established  mtc,  then 
cither  the  rate  or  the  price  in  tliis  country  must  be  shrunk  or  the 
grain  cannot  find  a  foreign  market.  Upon  the  other  hand,  if 
the  price  of  gmtn  in  the  foreign  market  is  deteimined  by  the 
American  market^  then  the  foreigner  has  the  benefit  of  the  low 
rate.  The  price  which  the  American  farmer  receives  is  fixed  by 
his  home  market,  and  the  exporter  can  sell  in  the  foreign  coun- 
try for  that  price  plus  the  rate.  When  the  rate  is  reduced,  the 
price  in  the  foreign  market  is  correspn^diiigly  reduced.  As 
an  actual  fact  it  is  doubtless  true  that  the  price  of  grain,  cer- 
tainly wheat,  abroad  is  fixed  neither  by  the  foreign  nur  by  the 
American  supply  alone,  but  by  the  one  acting  upon  the  other. 
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Undoubtedly  the  American  market  has  more  to  do  with  the 
price  abroad  at  some  times  than  at  others,  but  it  must  always 
have  something  to  do  with  that  price,  and  the  state  of  the  for- 
eign market  must  always  act  to  some  extent  upon  the  American 
market.  It  is  probable,  therefore,  that  the  producer  and  the  for- 
eign consumer  obtain  in  varying  degiees  the  benefit  of  the 
low  export  rate  upon  wheat.  In  view  of  the  almost  unanimous 
testimony  that  market  conditions  abroad  have  not  required  the 
recent  low  export  rate,  and  that  the  volume  of  exports  has  not 
been  stimulated  by  those  rates,  we  are  inclined  to  think  that 
from  these  particular  reductions  in  rate  the  American  producer 
has  derived  no  special  benefit-  The  earner  has  lost  and  the 
foreign  consumer  has  gained. 

There  was  no  claim  in  this  case  that  the  present  domestic 
rates  were  too  high.  If  the  American  consumer  suffers  from 
the  low  export  rate  it  must  be  from  the  necessary  consequences 
which  result  from  such  an  adjustment  of  rates.  We  cannot  find 
specifically  from  the  testimony  in  this  case  that  the  American 
consumer  in  the  East  is  injured. 

Whatever  injurious  effect  is  capable  of  being  perceived  is 
mucli  more  likely  to  result  between  different  sections  in  the 
West,  and  arises,  not  from  the  principle  of  the  lower  export 
rate,  but  from  the  application  of  that  rate. 

Nearly  all  these  low  export  rates  are  what  are  termed  propor- 
tional rates.  Thev  do  not  apply  to  traffic  originating  at  the 
point  from  which  they  are  made  effective,  but  only  to  traffic 
which  has  already  paid  the  local  rate  up  to  that  point.  The  12- 
cent  nite  irom  the  Mississippi  river  to  New  York  cannot  be  used 
for  the  transportiition  of  grain  grown  upon  the  east  bank  of  that 
river,  but  only  applies  to  grain  grown  to  the  west,  and  which 
has  already  been  transported  from  some  point  farther  west  up 
to  that  river.  It  is  evident  that  the  application  of  this  rate  to 
the  Mississippi,  withont  the  putting  in  of  corresponding  rates 
at  points  ei^t,  must  have  affec^ted  the  price  of  grain  grown  west 
of  that  river  as  compared  with  the  price  of  that  grown  east 
The  export  rate  from  Chicago  and  from  the  Mississippi  river 
is  nominally  the  same.    If  it  wen>  aotually  the  same,  wheat 
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would  be  worth  exactly  as  much  at  the  Mississippi  as  it  is  at 
Chicago  for  export.  The  testiiiiuuy  tended  to  show  that  the 
putting  in  of  tliis  low  proportional  rate  did  actually  increafie 
the  price  of  grain  at  the  Mississippi  river  in  comparison  with 
the  Chicago  price.        *♦«»♦• 

It  may  happen  and  in  many  cases  does  happen,  that,  by  the 
ain»lieation  of  tliese  so-called  proportional  rates,  grain  from 
the  more  distant  point  obtains  transportotion  to  Chicago  or  to 
the  Ciulf  at  a  less  rate  than  grain  from  the  intennediate  fields 
tlirougli  whicli  the  transportation  passes-  We  held  in  the  inves- 
tigation as  to  these  export  rates  last  April  that  this  created,  as 
[against  such  intermediate  points,  an  undue  prefei'ence.  In  the 
MatUr  of  Export  TtaUsfrom  Pointa  East  and  Went  of  the  MtSHis- 
6ippi  liiver^  8  I.  C.  C.  Kep.  185.    We  now  repeat  that  finding. 

The  carriers  insist  that  while  now,  for  the  fii'st  time^  a  system- 
atic difference  is  made  in  the  pul>Ushed  tariff  between  export 
and  domestic  rates,  there  has  in  fact  jdways  been  such  a  differ- 
ence in  the  actual  rate.  It  is  undoubtedly  true  that  as  to  com- 
petitive traffic  the  published  rate  has  been  largely  departed  from 
in  the  past*  Tliis  export  traffic  is  highly  competitive.  It  moves 
in  large  lots  and  is  bandied  by  comparatively  few  individuals. 
The  idea  has  been  more  or  less  prevalent  that  the  provisions  of 
the  Act  to  Regulate  Commerce  did  not  refer  to  export  traffic. 
For  these  and  other  reasons  export  business  has  been  peculiarly 
open  to  the  maoii>ulation  of  rates. 

The  testimony  of  representatives  of  carriers  familiar  with  rates 
actually  paid  was  to  the  effect  that  there  had  been  in  the  past 
as  wide  a  difference  between  the  published  rate  and  the  actual 
rate  upon  export  business  as  exists  to-day  in  the  published 
tariffs.  We  have  no  doubt  that  there  has  been  in  the  past  a 
difference  between  the  published  and  actual  rates.  This  differ- 
ence has  existed  in  the  case  of  both  export  and  domestic  traffic. 
It  has  probably  been  greater  in  the  case  of  export  business,  but 
how  great  we  cannot  definitelj'  find. 

Carriers  also  claim  that  they  are  justified  in  making  a  lower 
rate  on  export  than  on  domestic  business  by  the  fact  that  the 
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cost  of  service  is  \ms  to  them.  This  export  business  moves  in 
large  lot^,  often  in  tniin  loads»  from  a  smgle  point  of  origin  to  a 
single  de^stiiuition.  Large  cars  can  he  used  and  tliese  chi*8  can 
be  loaded  to  their  full  capacity-  For  these  and  other  reasons 
they  urge  tlmt  the  cost  of  hrtodling  this  tmflie  is  less  than  in 
case  of  domestic.  We  are  inclined  to  think  that  there  may  he 
some  difference  in  the  cost  of  service,  hut  we  cannot  from  any 
testimony  in  this  case  express  an  oiiinion  as  to  the  amount  of 
such  difference.  ••••♦• 

n 

The  second  branch  of  tins  case  refers  to  the  relative  rates 
upon  gmin  and  the  products  of  grain.  While  the  order  insti- 
tuting the  investigation  includes  the  products  of  both  corn  and 
wheat,  tlie  manufacturers  of  com  products  did  not  appear  and 
were  not  heard,  nor  were  any  complaints  received  from  tJiat  class 
until  after  t!ie  close  of  this  hearing.  Tlie  only  product  of  grain 
which  was  fully  represented  upon  the  hearing  was  flour*  It 
seems,  moreover,  that  flour  is  the  only  giaiii  product  which  is 
exported  in  veiy  large  t|uantitie8,  and  tliat  is  the  only  subject 
aceonlingly  to  which  this  discussion  will  bo  directed. 

Frnm  the  time  the  Act  to  Uegulate  Commerce  took  effect 
until  February  1,  1890,  mil  way  carriers  have,  with  the  exception 
of  a  short  period  in  1801,  pubhshed  the  same  rate  upon  export 
wheat  and  flour.  Diffei'ent  rates  upon  these  commodities  have 
been  made  in  certain  parts  of  the  United  States,  but  those  rates 
have  never  been  applied  to  export  tmffic.  February  1,  1899, 
carriers  leading  to  the  Atlantic  seaboard  published  an  exfjort 
rate  upon  wlieat  from  Chicago  to  New  York  of  18i  cents.  The 
domestic  rate  w^as  then  20  cents  and  the  rate  upon  flour  was  the 
same.  These  rates  were  not  changed,  and  the  rate  upon  export 
flour  was  thus  1]  cents  per  hundred  pounds  higher  than  the 
rate  upon  export  wheat  Sub-^equently  the  rate  uprm  wheat 
was  further  reduced  to  12  cents,  the  domestic  rate  upon  wheat 
and  the  rat€  upon  flour  being  established  at  17  cents.  Generally 
speaking  the  rate  upon  \joih  domestic  and  export  flour  i^  the 
same  as  the  rate  upon  domestic  wheat,  so  that  the  difference 
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between  export  wlieat  and  export  flour  is  represented  by  the  dif- 
ference between  ilomestie  wheat  and  export  wheat,  Tliese  rat^s 
have  already  been  given,  and  need  not  be  repeated  here. 

The  statement  that  no  distinction  is  made  between  domei>tic 
and  export  dour  is  subject  to  one  most  important  exception. 
Flour  from  Minneapoliij,  the  largest  milling  center  in  the  United 
States,  when  for  export  takes  a  rnte  1  \  cents  per  hundred  pounds 
'below  the  correi^ponding  doint'stic  rate  by  both  rail  and  lake 
and  rail  routes,  and  this  same  difference  obtains  in  the  case  of 
certain  other  milling  points  in  tlic  Northwest  whose  rates  are 
governed  by  the  Minneapolis  tariff.  This  distinction  does  not 
apply  in  the  case  of  Milwaukee,  nor  at  any  point  south  of  a  line 
drawn  through  Milwaukee  east  and  west.        ♦  •  ♦ 

The  milling  interests  of  Minneapolis  and  other  points  which 
now  enjoy  an  export  rate  did  not  appear  upon  this  hearing,  but 
practically  all  other  sections  of  the  cnnntiy  in  which  flour  is 
ground  for  exjiort  were  represented  before  us,  protesting  against 
the  diflferenee  in  rates  upon  export  wheat  and  flour.  These 
milling  interests  may  be  properly  divided  into  the  sealward  and 
the  interior  millers,  and  while  the  difference  in  rate,  when  actu- 
ally paid,  apparently  affects  l>oth  these  classes  in  substantially 
the  same  way,  their  claims  may  l>e  stated  separately. 

American  millers  compete  in  foreign  markets  with  one  another^ 
but  the  testimony  shows  that  their  njost  serious  competitor  is  the 
foreign  miller.  Most  wheat  pnrchtu^ed  by  wheat'-consuming  coun- 
tries is  exported  before  being  ground.  Russia  and  Canada  grind  a 
small  amount  of  their  surplus  wheat,  but  tlie  United  States  is  the 
only  nation  which  exports  any  very  considerable  amount  of  flour. 

Considering  the  seaboard  miller  as  compared  with  the  English 
miller  who  grinds  American  wheat,  both  must  derive  their  sup- 
ply of  the  raw  material  from  the  same  source.  The  American 
miller  at  New  York  p:iys  the  domestic  rate,  Avhich  is  from  the 
Mississippi  river  19|  cents  per  hundred  pounds,  wdiile  the  Eng- 
lish miller  tmnsports  his  wheat  from  the  same  point  to  New 
York  at  tlie  rate  of  1 2  cents  per  hundred  pounds.  Clearly,  there- 
fore, the  Englishman  has  an  advimtage  by  n^ason  of  this  differ- 
ence in  freight  rate  over  the  American  of  7^  cents  per  hundred. 
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It  also  costs  the  American  miller  more  to  transport  his  product 
across  the  oeeaa  tliaii  it  tloes  the  Englifeh  miller  to  tmiispoit  liis 
wheat ;  but  this  is  a  matter  with  which  we  are  not  concerned* 
Plainly  ihe  American  miller  at  New  York  pays,  if  he  pays  the 
publiybed  dumestic  rate,  7i  cents  per  hundred  pounds  more  than 
the  Englishman  in  bringing  his  wheat  to  the  seaboard,  and  is 
therefore  placed  at  a  disadvantage  to  just  that  amount. 

While  this  mui^t  be  so  if  the  seaboard  miller  actually  pays  the 
publiijbed  rail  rate,  it  is  not  phtin  to  us  that  at  the  prefienttime 
be  does  pay  that  rate.  During  the  peiiod  of  navigation,  prao 
tically  all  wheat  moves  to  the  east  by  lake  and  rail,  and  upon 
this  trailic  the  rate  is  the  same  whether  for  export  or  domestic 
eonHumption*  Apparently  it  costs  the  New  York  miller  to-day 
exactly  the  same  to  get  bis  wheat  to  New  York  that  it  costs 
the  English  miller.  This  would  not  be  so  during  the  period  of 
closed  navigation,  since  it  seems  that  almost  one  lialf  the  grain 
actually  received  by  the  New  York  Central  during  the  niontlis 
of  March  and  April  hist  was  billed  and  carried  upon  the  domestic 
rate. 

While  the  representatives  of  the  seaboard  millers  stated  that 
these  rates  seriously  discriminated  against  litem,  their  testimony 
did  not  show  any  considerable  diminution  in  exjjorts  from  tfaeae 
mills.  The  profit  was  said  to  be  less  both  upon  export  and  do- 
mestic flour  tlian  it  had  formerly  been,  but  tlie  relative  amount 
which  was  exported  continued  to  be  about  the  same. 

Chicago  may  be  taken  as  a  type  of  the  interior  milling  situa- 
tion, and  to  illustrate  this  situation  we  may  select  one  Chicago 
mill.  This  mill  had  a  capacity  of  about  1500  biirrels  a  day. 
The  wheat  which  it  ground  w^as  entirely  spring  wheat  and  came 
from  beyond  the  Mississippi  river.  In  its  export  business  it  was 
in  competition  with  the  English  miller  who  obtained  his  wheat 
from  the  same  fields.  The  rata  paid  by  the  Chicago  mill  from 
the  Mississippi  river  to  Chicago  was  5  cents  per  hundred  pounds. 
That  paid  by  the  English  miller  upon  the  same  wheat  from  the 
Mississippi  river  to  Chicago  was  1.8  cents  per  hundred  pounds. 
From  Cliicago  to  New  York  the  Chicago  miller  paid  upon  his 
manufactured  product  17  cents  while  the  English  miller  paid 
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upon  his  raw  produiit  10.2  cents,  making  a  total  difference  in 
cost  at  New  York  against  tlie  C^hicago  miller  of  10  cents  per 
hundred  pounds. 

The  Chicago  miUer  eoukl  ohtain  the  henefit  of  the  through 
rat«  from  tlie  Mississipin  river  to  New  York  under  the  milling- 
in-transit  privilege  by  the  payment  of  an  adtled  1^  cents  per 
hundred  pounds,  but  he  pould  not  apply  this  to  the  export  mte. 
The  domestic  rate  frnru  the  Miasissippi  river  to  New  York  was 
19^  cents  per  hundi-ed  poundii,  which,  with  the  added  IJ-  cents 
for  the  milUng-in-tratisit  privilege,  makes  a  total  through  rate  of 
21  cents  compared  with  a  rate  of  12  centos  to  the  English  miller. 
It  is  probable  that  the  discrimination  would  be  rather  less  against 
the  American  who  was  grinding  winter  wheat,  but  not  materially 
less.  A  statement  tih'd  by  the  representiitivcs  of  the  Milwaukee 
millers  shows  by  many  illuHtrations  drawn  from  actual  rates  a 
discrimination  of  from  4  to  11  cents  per  hundred  pounds. 

Considerable  testimony  was  given  as  to  the  margin  of  profit 
in  the  manufacture  of  flour.  This  must  of  course  vary  at  differ- 
ent times  and  under  different  conditions,  but  the  testimony  fairly 
showed  that  from  1  to  2  cent«  per  hundred  pounds  was  at  tlie 
present  time  a  fair  profit,  and  as  great  a  profit  as  liad  been  real- 
ized recently  upon  export  tlour.  The  testimony  upon  the  whole 
tended  to  show  that  the  profit  on  flour  sold  abroad  was  rather  less 
than  that  upon  flour  consumed  at  htmie.  The  primary  object  of 
the  flouring  mill  is  usually  to  grind  for  home  eonsumption,  the 
foreign  market  being  resorted  to  as  a  means  of  disposing  of  that 
portion  of  the  product  whieh  cannot  be  marketed  at  home, 

Minneapolis  and  the  northwest  generallyt  where  the  lower 
export  rate  upon  flour  prevails,  did  notcomidain.  The  seaboard 
miller  insisted  tliat  his  margin  of  pmlit  liad  been  reduced  by  this 
dificrimination,  hut  the  volume  of  business  was  apparently  about 
the  same,  Fj>on  the  other  hand,  Milwaukee,  Chicago,  St>  I^ouis 
and  corresponding  territory  n*^t  only  sliowed  a  diminution  in 
profits,  but  a  very  marked  decrease  in  the  volume  of  export 
business.  It  was  said  by  tliese  millers  that  January  1st  they  wei^ 
largely  oversold  for  export,  and  that  for  this  reason  tliey  sent 
abroad  during  the  early  montlis  of  the  current  year  considers*'^* 
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..  iljtjy  were  unable  to  sell  at  the  pres- 

.  uut  of  the  export  trade.    It  is  our 

.  the  adjustment  of  rates  is  largely 

.  ..rrihwestern  miller  enjoys  a  relatively 

seaboai'd  miller  can  buy  his  grain  during 

.    vMur  upon  the  same  terms  ti8  the  foreign 

L    interior  miller  all  these  causes  combine 

he  must  be  largely  or  entirely  driven  from 

'  "ty  the  difference  in  rates  in  part  at  least  upon 

iL-nee  in  the  cost  of  service.    It  wtis  urged  by 

>t'verai  reasons  the  triiusportiition  of  export  wlieat 

!.*  at  the  same  rate  than  the  transportiition  of  flour 

I  hut  tliere  otiglit  to  be  a  differenee,  although  some 

t  XbM  iho  present  difference  was  too  wide.    They  urge 

>^^i^  i^l  ^%  uttivei^sal  rule  that  the  manufactured  product  pays  a 

iLLiAiiC  t«iW  than  the  raw  material ;  tliut  flour  is  much  more  valu- 

4||)|^  libttui  wheat ;  that  it  is  more  liable  to  damage  than  wheat;  m 

^M  wiMflit  moves  in  larger  volume,  so  that  Jiot  merely  car  loads, 

%M  wtwl#  trnm  loads  are  embraced  in  one  ishipment;  that  the 

sf^i^  c«ui  bes  and  in  fact  are,  loaded  more  heavily  with  wheat  than 

^S^littour.    It  is  also  said  that  the  rate  inchides  a  deli verj^  over 

^^aktpi^ide  in  case  of  flour,  and  at  the  ship  side  in  case  of  wheat. 

Ill*  millers  deny  most  of  the  above  allegations^  and  say  that  if  f 
||#  movement  of  wheat  is  in  larger  volume  at  times,  that  of  flour 
^  fgiuch  steadier,  and  that  it  is  for  the  interest  of  tlie  carrier  to 
^  ^ild  up  industries  which  bring  other  traffic  in  turn. 

It  is  undoubtedly  true  that  tiie  raw  material  commonly  takes  a 
H«wer  rtite  than  the  manufactured  product,  and  for  this  there  is 
^uually  a  substantial  reason  in  the  character  of  tlie  two  commodi- 
iim;  but  this  is  not  by  any  means  a  universal  rule,  and  tlie  uni- 
form practice  of  carriers  for  years  has  been  to  make  the  same  rate 
^pon  export  wheat  and  flour. 

Export  fliuir  is  probably  on  the  whole  somewliat  more  valuable 
.limn  wheat,  although  when  it  is  remembered  that  the  cheaper 
|gl«%)es  of  flour  are  usuiUly  exported  it  is  questionable  whether 
lln  difference  in  value  is  material.  • 
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From  all  this  we  conclude  that  t!ie  iiutiial  cost  uf  liandling 

ds  that  uf  hsindlitjg  wlieat,  but  just 


It,  Al 


diat 


soiiiewJ 
how  niOLvb  cannot  be  deteriimied  with  certainty.    We  do  not 
J  think  tiiat  the  excess  would  be  more  than  from  1  to  2  cents 
C^jer  hundred  pounds. 

The  carriei-s  also  justify  their  rates  upon  the  ground  of  water 
eouipetition.  It  has  already  been  seen  that  this  species  oi  com- 
petition between  Chicago  and  the  sealjoarJ  forces  down  the  grain 
rate  to  a  point  much  below  the  ordinary  luil  tariff.  The  same 
thing  IS  true,  although  not  to  the  same  extent,  of  the  transporta- 
tion of  flour.  It  is  not  only  possible  to  cany  flour  from  Chicago 
and  Duluth  to  the  Atlantic  seaboard  by  all  water  routes,  as  well  i 
as  by  lake  and  rail  routes^  but  considerable  quantities  of  it  are  sa 
transported.  In  1898  nearly  one  fourth  of  all  tlie  flour  leaving 
Chicago  for  the  entire  year  wx^nt  from  that  port  by  water.  This 
fi*r  the  most  part  is  carried  to  some  lake  port  like  Buffalo,  and 
fi"om  thence  to  the  seaboard  by  rail,  but  it  may  be  taken  all  water 
to  Montreal  or  New  York  as  in  case  of  grain,  and  the  possible 
rail  route  detenu ines  what  the  rail  portion  of  the  haul  can  exact 
in  the  ctise  of  flour,  as  it  does  in  the  case  of  grain. 

When,  however,  the  effect  of  this  competition  upon  the  rate  is 
examined,  w©  find  that  the  lake  or  the  lake  and  rail  rate  is  not 
as  low  as  the  corresponding  rate  upon  wheat.  The  reason  seems 
to  be  that  equal  facilities  do  not  exist  for  tlie  carryingjof  flour  by 
latee^as  for  the  carrying  of  grain.  Boats  which  engage  in  this 
traffic  upon  the  Great  Lakes  are  either  line  boats  or  wild  boats. 
Line  biKits  ply  between  certain  stated  points  like  Buffalo  and 
Chicago  at  frequent  intervals,  and  are  in  all  cases  under  the  con* 
trol  of  some  railroad  company  in  connection  with  which  they  are 
operated.  Wild  boats,  on  the  other  hand,  ply  between  different 
points,  sometimes  starting  from  one  port  and  sometimes  from 
another,  T/ine  Wats  are  equiftped  for  the  carriage  of  flour  and 
other  package  freight,  while  wild  boats  as  a  ride  are  not.  Flour 
is  never  carried  by  these  wild  boats,  —  at  least  such  was  the  testi- 
mony,—  but  always  goes  by  the  regular  lines.  In  consequence 
the  rate  upon  flour  can  be  l)etter  maintained  than  tliat  upon 
wheat.    The  ruling  rate  by  lake  upon  flour  from  Chicago  to  New 
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York  in  recent  yeais  has  lieen  from  11  to  15  cents  as  against  & 
rate  of  from  8  to  10  cent^  upon  wheat.  The  present  hike  and 
mil  mte  on  flour  is  14  cents  per  hundred  pounds,  and  it  was  said 
that  tliis  rate  was  niaintained.  The  pre^ient  domestic  mil  rat^  is 
17  cents,  and  under  these  mtes  the  carriage  of  flour  from  Chicago 
for  export  was  said  to  be  pretty  evenly  divided  between  all  rail 
and  lake  and  rail.  PVoai  this  it  w^ould  appear  that  the  difference 
between  all  rail  and  hike  and  rail  which  can  he  secured  in  case  of 
flour  is  somewhat  greater  than  in  case  of  wheat.  The  differential 
iTi  favor  of  tlie  lake  lines  in  former  yeai^  haj=i  usually  lieen  5  cents 
per  hundretl  pounds,  instead  of  the  present  differential  of  3  cents, 
and  this  was  one  ground  of  complaint  by  the  millers.  In  the 
imst  the  demoralization  has  l>een  so  general  tliat  the  published 
rate  has  offered  very  httle  criterion  of  the  actual  rate.  If  the 
present  differential  were  5  cents  in  favor  of  lake  lines  the  rate  on 
lake  and  rail  Hour  would  be  12  cents,  an<l  the  millers  claim  that 
the  railroads  take  advantage  of  the  fact  thnt  they  control  tliese 
regular  lines  to  unduly  raise  the  hike  and  rail  rate  on  flour. 
There  is  probably  something  t-o  this,  since  it  appeal's  tliat  these 
regular  lines  which  carry  flour  are  all  uvtder  the  influence  of  mil* 
ways  leading  from  the  lake  ports  to  the  Atlantic  seaboard;  bn^we 
think  and  find  that  lake  competition  fairly  fixes  the  rate  on  flour 
atlrom  2^to  4  cents  per  hundred  pounds  ahove  the  wheat  rate. 
Subject  to  this  difference  the  effect  of  water  coinpetitiou  upon 
export  flour  is  exactly  the  same  as  uj)on  export  wheat,  and  that 
effect  need  not  lie  restated  here.  •  •  •  • 


Conchmons 

1*  The  first  rpiestion  presented  for  determination  is,  Does  th^ 
Interstate  Commence  Act,  as  a  matter  of  law,  prohibit  the  charg- 
ing of  an  export  and  a  domestic  rate  upon  the  same  tmffic  to  the 
same  point?  This  question  has  recently  been  decided  by  the  Cora- 
inissii*n  in  iho  negative  in  the  case,  Kemhle  v.  Boston  J*  Albany 
R.  Co.^  8  I.  C,  C.  Rep,  110.  Since,  however,  the  reasons  upon 
w^hich  that  decision  rested  liave  a  certain  benring  upon  the  ques- 
tions of  fact  involved  in  this  matter  they  may  be  briefly  restated 
here,         •*••••#• 
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'aniiary  29,  1891,  a  decision  was  aDiiouneed  in  the  case.  New 
York  Bd,  of  Trade  if  Tramsportathta  v.  Pritn^f/iranla  IL  Co., 
4  L  C.  C.  Rep.  447,  3  Inters.  Com.  Rep.  417,  in  wliicU  the  mat- 
ter of  import  rat-es  was  considered.  The  complaint  was  thiit  far- 
riers leading  from  New  York  to  Cidcagi>  and  the  West  were 
transporting  freight  which  arrived  fi^om  foreign  destinations  from 
New  York  to  iiiierior  points  at  a  les^  rate  ihiui  was  charged  for 
the  transportation  of  similar  freight  to  the  same  interior  points 
when  such  freiglit  originated  at  New  York,  Many  companies 
were  made  parties  to  tliis  |jj'tjceeding,  and  the  case,  in  its  original 
form,  was  intended  to  embrace  iiraclicaUy  all  ports  of  entry  upon 
the  eastern  seaboard  and  the  Gulf.  The  conclusion  reached  was 
that  the  i*ate  charged  by  tlie  rail  currier  from  the  port  of  entry  to 
the  inland  destination  must  in  all  cases  be  the  same  upon  mer- 
chandise originating  at  such  port  of  entrj*  m  upon  roerchiindise 
coming  to  that  port  from  a  ft»reign  country.  The  Commission 
made  this  decision,  however,  not  as  question  of  fact,  but  jis  mat- 
ter of  law.  Its  holding  was  that  the  effect  of  the  Act  to  Regu- 
late Commerce  extended  no  further  than  the  Iwiiuularies  of  the 
United  States;  tliat  the  Commission  had  no  power  to  consider 
conditions  existing  without  the  United  States  ;  that  when  trnflic 
arrived  at  a  [yort  within  the  United  States  from  a  foreign  countiy 
it  was  not  proper  to  inquire  from  whence  it  came,  but  it  must 
be  treated  in  all  respects  as  though  it  was  domestic  traffic  origi- 
nating at  the  port  of  entiy. 

The  Import  Hate  tJai$t%  Texa%  ^  J\  R,  Vo,  v.  Interstate  Oowr 
merce  Commmion^  1G2  U.  S.  197,40  L.  ed.  940,  5  Inters,  Com. 
Rep.  405,  was  an  attempt  upon  the  part  of  the  Commission  to 
enforce  its  order  in  this  last-named  proceeding.  The  Texas  & 
Pacific  Railway  Company,  with  its  connections,  was  engaged  in 
the  transportation  of  merchandise  fixmi  Liverpool^  England,  to 
San  Francisco,  Cab  This  merchandise  was  taken  upon  a  through 
rate,  came  by  water  from  Liverpcwd  to  New  Orleans,  and  by  rail 
from  New  Orleans  to  San  Francisco.  This  entire  through  rate 
was  often  much  less  than  the  rate  on  corresponding  articles 
from  New  Orleans  to  San  Francisco,  and  the  divisicm  of  the  mil 
carrier  was  of  course  very  much  less  than  its  domestic  rate  for  ft 
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correspomling  service.  For  example,  one  of  the  articles  so  trans- 
ported was  dry  goods ;  the  rate  on  dry  goods  by  this  line  fi  om 
Liverpool  to  San  Francisco  was  107  cents  per  hundred  pounds, 
while  the  rate  from  New  Orleans  to  San  Francisco  over  the  same 
rail  line  was  374  cents  per  hundred  pounds.  The  defendants 
justified  the  rate  from  Liverpool  upon  the  ground  that  water 
competition  by  various  routes  between  Liverpool  and  San  Fran- 
cisco com|jelled  them  to  charge  this  rate  if  they  obtained  any 
portion  of  the  business. 

The  rule  laid  down  by  the  Commission,  and  which  was  con- 
tended for  by  the  Commission,  in  that  case  would  have  compelled 
the  carrier  to  charge  the  same  rate  from  New  Orleans  to  San 
Francisco  upon  import  as  upon  domestic  merchandise,  and  would 
have  excluded  all  consideration  of  conditions  existing  abroad* 
The  Supreme  Court  refused  to  concur  in  this  construction  of  the 
^IntersteK^^onniierc^  that  in  case"of  imported  traffic 

as  well  as  of  trafiic  originating  within  tIir(rt:*Tfited  States  the'ewtf^*' 
mission  should  have  reference  to  all  conditions,  wliether  at  homeor 
abrnad,  which  bore  upon  the  reasonableness  of  the  rate  adjustment. 
It  lield  that  the  Act  to  Jiegulate  Commerce  did  not  prescribe  a 
hard  ami  fast  rule  which  required  that  imported  merchandise 
should  be  taken  from  the  port  of  entry  at  the  same  rate  which 
was  applied  to  domestic  merchandise  originating  at  that  point. 
The  exact  point  decided  w*as  that  carriers  were  not,  as  a  matter 
of  law,  prohibited  from  participating  in* a  through  rate  from  a 
foreign  destination  to  an  interior  point,  of  which  the  division 
received  by  the  inland  carrier  was  less  than  its  rate  for  a  similar 
service  in  the  transportation  of  domestic  merchandise  between 
the  same  points,  Tliis  decision  must  apply  equally  to  export 
traffic,  and  upon  its  authority  we  are  constrained  tahoid  ttetrflST 
matter  of  law,  the  Intei'state  Commerce  Act  does  not  prohil)it  a 
rail  carrier  from  making  a  through  rate  from  a  i^oint  within  the 
United  States  to  a  foreign  destination,  of  which  its  division  shall 
be  less  than  the  amount  charged  for  the  corresponding  transport 
tation  of  domestic  merchandise  to  the  port  of  export,  •  ♦ 
^^arriers  in  a^me  quarters  seem  to  assume  that  the  Import  Rate 
above  referred  to  in  effect  withdrew  import  and  export 
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traffii^  from  the  |mrview  of  tliis  Coiiimissioii,  Such  is  not  at  all 
the  result  of  tluit  deckion*  It  rather  enlarged  the  power  of  this 
body  over  that  species  of  traffic,  for  wliile  it  was  held  that  there 
was  no  rule  like  that  contended  for  by  the  Comnii^sion  it  was 
also  held  that  conditions  abroad  as  well  as  at  home  should  be 
considered,  and  that  the  interests  of  all  classes,  and  not  of  a 
single  class,  should  be  taken  into  account.  It  is  still  a  question 
of  fact  whether  rates  upon  export  or  import  traffic,  as  well  as 
those  upon  domestic  traffic,  are  in  contravention  of  the  provisiona 
of  the  Act  to  Regulate  Commerce* 

The  question  ftir  our  consideration  is  therefore  one  of  fact,  and 
seems  to  be,  upon  this  branch  of  tlie  ciise,  whether  the  present 
adjustment  of  export  and  domestic  rates  discriminates  against 
tlie  dttmestic  consumer  and  in  favor  of  the  foreign  consumer. 
What  reason  is  there  why  the  foreigner  who  eats  our  wheat 
ghoukl  have  it  transported  from  the  Mississippi  river  to  New 
York  for  12  cents  a  hundred  pounds,  while  the  American  is 
obliged  to  pay  19A^  cents  for  the  same  service? 

The  Supreme  Court  in  the  Import  Rate  Case  has  laid  dowti 
the  rule  which  should  guide  this  Commii5sion  in  the  determina- 
tion of  that  question.  It  is^not  every  discrimination  wliieh  is  for- 
[bidden  by  the  Act  to  Kegulate  Commerce,  but  only  unjustifiable 
iiscriminations  ;  and  the  court  holds  that  in  determining  whether 

liscrimi nation  is  in  fact  unjustifialile  the  interests  of  uU  parties 
involved  must  be  considered.  The  parlies  involvetl  in  this  citse 
are  the  producer  ol  the  grain,  the  donie.slic  consumer  and  the 
inland  carrier;  we  are  not  concerned  with  the  foreign  consumer. 
Now,  taking  all  these  classes  together,  is  the  discrimination 
against  the  seaboard  consumer  an  unjust  one  ? 

The  railways  insist  that  it  is  a  matter  of  no  consequence  to  the 
eastern  consumer  what  rat^  is  charged  the  foreigner,  provided 
the  domestic  rate  is  a  reasonable  one,  and  there  is  no  pretense  in 
this  cJise  that  domestic  rates  are  not  sufficiently  low.  To  this 
proposition  we  cannot  fully  assent.  In  the  fii"st  place  the  foi^ 
eigner  is  to  an  extent  in  competition  with  the  American,  Both 
are  engaged  in  the  production  of  articles  sold  in  the  same  market, 
either  abroad  or  in  the  United  States.    If  the  Englishman  can 
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procure  the  necessities  of  life  cheaper  thun  his  American  com- 
petitor, that  gives  him  the  advantage*  A  few  cents  per  hundred 
pounds  in  the  price  of  his  ttour  would  not  be,  of  itself,  a  matter 
of  great  consequence,  but  the  same  sort  of  a  preference  applied 
to  all  articles  which  enter  into  his  daily  support,  as  well  as  to  the 
product  of  his  labor,  may  deternnne  whether  he  or  the  American 
can  manufacture  for  our  own  market  even. 

Again,  railway  rates  are  in  amount  interdependent  the  one 
upon  the  other.  The  mil  way  is  entitled  to  earn  a  fair  return 
upon  its  investment.  If  the  proposition  is  made  to  reduce  the 
rate»  one  importimt  factor  in  the  determination  of  that  question 
is  the  total  amount  of  earniug-s.  If  the  rate  is  too  low  upon  one 
article,  in  the  end  other  articles  pay  too  high  a  rate.  Unless  there 
is  some  good  reason  for  the  distinction,  the  rate  to  the  American 
ought  not  to  be  higher  than  to  the  foreigner*  If  our  carriers,  in 
the  absence  of  any  constraining  reason,  can  transport  corn  from 
the  Mississippi  river  to  New  York  for  12  cents  per  hundred 
pounds  for  export,  that  of  itself  shows  that  a  rate  of  19|  cents 
to  the  domestic  consumer  is  unreasonable^  Conditions  may  jus- 
tify the  existence  of  a  lower  rate  for  export  than  for  domestic 
use,  but  in  the  absence  of  such  conditions  we  cannot  concur  in 
the  idea  that  any  permanent  system  of  rates  which  renders  a  serv- 
ice for  the  foreigner  at  a  less  price  than  is  paid  by  the  American 
he  just  to  the  American;  nor  would  we  permit  the  con  tin- 
ice  of  such  a  system  if  we  had  the  power  to  prevent  it.  From 
jhe  standpoint  of  the  eastern  consumer  the  dififei*ence  in  rate  of 
itself  creates  a  discrimination  which  is  undue,  uiJeis^stifiable 
in  the  interest  of  the  producer  or  the  carrier,  - 

How  stands  the  interest  of  the  producer]  in  other  words,  to 
what  extent  is  the  western  farmer  benefited  by  these  low  export 
rates  ? 

The  United  States  pi*oduces  every  year  a  certain  quantity  of 
wheat.  Of  that  quantity  the  greater  pai't  is  consumed  by  our 
own  people,  hut  a  ver>^  large  surplus  still  remains  which  must  lie 
disposed  of  abroad.  This  surplus  is  sold  to  foreign  coxmtries  in 
competition  with  wheat  from  other  parts  of  the  world,  and  it 
must  be  sold  at  the  price  obtainable  in  the  foreign  market.    While 
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at  times  that  jirii-e  rauj  he  practicsilly  fixed  by  the  United  States, 
aud  while  at  all  times  it  is  influenced  by  the  price  heie»  still 
it  must  be  admitted  that  ordinarily  the  foreign  market  is  not 
entirely  determined  by  t>iir  tiwn  miirket. 

It  hiis  id  ready  been  said,  in  the  iindiiigs  of  fact,  that  our  wheat 
must  be  delivered  abroad  at  the  market  price  there.  If  the  for* 
eign  price  i.s  less  than  our  market  priee  plus  the  ordinary  cost  of 
transportiition,  either  the  price  here  or  the  price  of  transportation 
must  be  leduced.  Witnesses  of  experieuce  in  this  respect  gave 
it  as  their  opinion  that  market  conditions  abroad  frequently 
require  a  low  rate  in  order  to  dispose  of  our  suiplus  product ; 
that  tlie  price  of  our  surplus  wheat  establishes  the  market  price 
in  this  country,  and  that,  therefore,  at  times  a  low  rate  was  of 
distinct  l>enefit  t^>  the  farmer,  and  indeed  was  necessary  to  pre- 
vent the  demonilizati<m  of  prices. 

Conditions  with  reference  to  corn  are  apfiarently  somewhat  dif- 
ferent. The  corn  market  of  the  Urdted  States  controls  tliat  of 
the  world.  The  price  at  which  our  corn  can  l>e  sold  abroad  lias 
something  to  do  with  the  amount  which  will  be  taken  by  foreign 
countries,  but  so  does  a  lower  price  u|>on  the  eastern  seaboard 
stimnlate  the  consumption  of  corn.  It  is  probable,  and  this  was 
the  testimony  of  exporters,  that  the  difference  in  rate  has  little 
influence  upon  the  volume  of  corn  exportation. 

Our  cunclusion  is  that  a  low^  export  rate  is  sometimes  neces- 
%vy  to  dispose  of  our  surplus  wdieat,  and  that  in  a  much  less 
degi"ee  it  may  promote  the  movement  abroad  of  our  surplus  corn ; 
that  to  the  extent  that  it  does  operate  to  move  our  sm^ilus  grain 
it  is  of  distinct  benefit  to  the  producer,  and  that  his  interest 
would  outweigh  tliat  of  tlie  American  consumer,  and  would  jus- 
tify a  uioderate  difterence  in  the  rate.  The  price  of  the  surplus 
within  certain  limits,  seems  to  fix  the  price  of  the  whole,  and  in 
the  dLsoiganization  of  prices  from  a  glut  in  the  market  the  pro- 
,  ducer  loses  more  than  the  consumer  gains.  The  ability  to  dispose 
[of  an  actual  surplus  is  a  sort  of  safety  valve  which  steadies  the 
w^hole  situation.  It  must  l>e  observed,  too,  tliat  in  applying  this 
low  rate  to  our  snrplus  product  tlie  railway  does  precisely  wdiat 
the  miller  does  and  what  every  other  manufacturer  is  likely  to 
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do.  The  foreigner  can  buy  American  flour  and  almost  every" 
aiticle  of  American  maunfacture  cheaper  than  the  American  can 
at  the  mill  or  the  factory.  It  is  equally  apparent  that  whether 
market  conditions  abroad  do  justify  the  lower  export  rate  is  a 
very  delicate  question  to  deal  with,  and  one  which  had  better  Ije 
left  to  the  law  of  ^supply  and  demand  so  far  as  it  can. 

An  examination  of  this  question  from  the  point  of  view  of  the 
eaijitern  consumer  and  the  western  producer  leads  to  the  conclu- 
sion that  the  low  export  rate  is  an  unjust  discrimination  against 
the  former  unless  it  is  required  to  move  our  surplus  grain^in 
which  event  it  is  within  some  limits  proper;  that  this  Commission 
ought  not  to  interfere  uidess  it  clearly  appeal's  that  the  differ- 
ence is  unduly  greats  or  that  no  conditions  abroad  require  it. 

In  the  present  Cii^ie  those  facts  did  cleiU'ly  appear.  It  appeared 
beyond  tdl  question  that  the  low  export  rate  in  force  at  the  time  of 
the  hearing  had  not  resulted  from  any  market  conditions  abroad. 
The  witnesses  were  ahuost  unanimous  in  the  opinion  that  these 
rates  had  not  been  required  by  such  conditions,  and  thiit  they  did 
not  stimulate  the  export  of  our  grain.  It  was  practically  con- 
ceded hy  the  carriers  that  the  rates  were  ahnormally  low,  and  that 
they  had  resulted  entirely  from  competition  between  rail  carriers 
themselves.  If  this  is  true,  then  it  seems  plain  tliat  the  Ameri- 
can producer  has  derived  no  suljstantial  Ijenefit  from  these  rates ; 
tliat  the  American  carrier  has  lost  enormously  hy  them,  and  that 
the  foreigner  alone  has  had  the  benefit  of  them.  The  discrimina- 
tion against  the  eastern  consumer  is  not  justified  unless  there  is 
something  in  the  interests  of  the  carrier  whicli  excuses  it. 


The  cause  of  these  low  export  rates  has  l^een  fully  stated  in 
the  findings  of  fact.  The  carriers  themselves  witli  one  voice 
affirm  that  they  were  entirely  the  result  of  competition  between 
American  railways,  first  between  the  eastern  lines  and  the  Gulf 
lines,  afterward  between  the  different  eastern  lines.  Since  Janu- 
arj^  1st  export  rates  on  grain  have  been  reduced  in  many  cases 
almost  one  half;  at  these  reduced  rates  enormous  quantities 
of  trafljc  have  moved;  no  market  conditions  abroad  required 
these  reductions,  and  the   American  producer   has   not  been 
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materially  benefited  by  them  ;  our  railways  have  sacrificed  mil- 
lions of  dollars  without  producing  any  real  effect  upon  tlie  flow 
of  traffic,  for  the  relative  rate  has  remained  about  the  same  and 
the  low  rate  has  not  increased  tbe  total  volume.  This  deple- 
tion in  revenue  has  been  a  donation  to  the  foreigner. 

It  is  impossible  more  strongly  to  emphasize  the  folly  of  this 
whole  proceeding  than  by  the  mere  statement  of  it ;  and  yet  in 
just  what  way  does  it  violate  the  Act  to  Regulate  Coomierce? 
The  purpose  of  that  Act  wiis  to  foster  railway  competition. 
The  highest  judicial  authority  has  declared  that  competition 
between  railways  may  be  a  reason  for  making  a  lower  charge  to 
the  more  distant  point.  We  have  found  that  this  traflic  is  not 
only  the  legitimate  subject  of  competition,  but  that  the  compe- 
tition for  it  must  he  conducted  under  such  circumstances  as  to 
render  it  peculiarly  active  and  diflicult  to  control.  To  agree 
upon  these  differentials  to  the  different  ports  might  be  a  crimi- 
nal act.  Apparently  there  is  no  method  hy  which  these  ques- 
tions can  he  settled  except  by  a  resort  to  such  measures. 

The  real  question  is  whether,  in  this  warfare,  domestic  as  well 
as  export  rates  ought  Jiot  to  he  reduced ;  whether  the  American 
as  well  as  the  foreigner  ouglit  not  to  have  the  benefit  of  this 
competition.  We  should  be  inclined  to  take  this  view  of  the 
matter,  and  to  make  some  order  which  would  at  least  limit  the 
extent  to  which  export  might  be  lower  than  domestic  rates,  were 
it  not  for  two  circumstances. 

First :  Assuming  that  the  basis  of  export  and  domestic  rates 
ought  to  be  the  same,  we  tliink  there  may  he  cases  wliere  a  differ- 
ence may  properly  exist.    Of  this  Boston  is  a  good  illustration. 

The  til  rough  rate  from  Chicago  to  Liverpool  must  be  the 
same  by  all  the  ports.  The  ocean  rate  from  Boston  to  Liver- 
pool is  the  same  as  from  New^  York ;  therefore,  unless  the  inland 
rate  from  Chicago  to  Boston  is  the  same  as  that  from  Chicago 
to  New  York  export  traffic  will  move  through  New  York,  not 
through  Boston.  These  circumstances  have  induced  the  rail- 
w^ays  serving  these  two  ports  to  agree  for  the  last  thbty  years 
that  the  export  rate  to  Boston  and  New  York  from  the  West 
might  be  the  same.    It  is  difficult  to  see  how  this  agreement 
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can,  ill  its  operation,  be  ti^eated  as  unjust  or  as  in  violation  of 
the  Act  to  Regulate  Commerce.  This  Commission  has  twice 
decided  that  the  Boston  domestic  rate  may  properly  be  higher 
than  the  New  York  domestic  rate.  We  must  assume,  therefore, 
that  the  domestic  rates  to  these  two  sections  are  properly  ad- 
justed, iind  that  no  disi/ri ruination  is  made  against  New  England 
by  cluxrging  the  higher  rate.  The  rate  to  the  foreigner  is  fixed 
by  that  through  New  York,  and  therefore  the  making  of  the  same 
rate  via  Boston  does  not  discrimuiate  in  his  favor  as  against  the 
New  EiJglaiid  consumer*  The  commercial  interests  of  Boston 
do  not  eoiiiplain  of  the  export  rate.  Under  these  circumstances, 
why  should  not  New  England  carriei-s  Ije  permitted  to  engage 
in  this  export  traffic? 

It  may  he  that  if  these  carriers  could  be  compelled,  by  an 
order  of  this  Coraraission,  to  make  the  same  domestic  and  ex- 
port rates  they  would  as  a  consequence  reduce  the  domestic  rate 
rather  than  surrerjder  the  export  trairic,  and  that  consequently 
Boston  and  perhaps  some  other  New  England  territory  would 
obtain  the  benetit  of  a  lower  domestic  rate.  They  might,  U[x»n 
the  other  hand,  prefer  to  surrender  the  export  business  rather 
than  reduce  the  domestic  nite  ;  but  the  question  before  us  Is 
not  what  the  carriers  could  l>e  compelled  to  do,  but  what  should 
they  in  fairness  he  I'equired  to  do. 

What  is  true  of  the  nite  to  Bostrm  is  equally  true  of  the  export 
rate  to  I'orthmd  and  Montreal ;  it  is  perha[is  even  more  true  of 
export  rates  to  the  Gulf  ports.  Taking  eflfect  July  1,  1899,  the 
local  export  rate  on  wheat  from  Kansas  City  to  Galveston  is  19 
cents,  the  proportional  export  rate  1^'>  cents,  and  the  local  domes- 
tie  nite  37  ctmts.  Through  rates  mi  Kansas  City  undoubtedly 
make  the  ordinary  domestic  rate  from  Kiuisas  City  somewhat  less 
than  37  cents,  but  the  relation  is  probal>ly  pretty  well  indicated 
by  the  local  export  I'ate  compared  with  tlie  local  domestic  rate. 
We  have  here  a  domestic  rate  almost  twice  as  great  as  the  export 
rate.  Without  expressing  any  opinion  as  to  the  propriety  of  as 
wide  a  difference,  or  as  to  the  reasomdjleness  of  the  domestic 
rate,  it  seems  evident^  or  extremely  probable,  that  these  line-s  may 
with  propriety  in  competition  for  this  exp<>rt  business  make  a 
lower  eliarge  upon  export  than  upon  domestic  traffic. 
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Now  if  an  order  were  to  be  made  that  domestic  and  export 
rates  should  under  all  circumstances  be  the  same,  it  might  result, 
and  probably  would  result,  in  either  driving  out  of  business 
tliose  lines  where  two  rates  may  i^ith  propriety  exist,  or  at  all 
events  iif  unjustly  depleting  the  revenues  of  those  lines.  It 
would  g^ve  to  those  lines  in  whose  tariffs  the  difference  is  least 
an  undue  advantage  over  other  lines  in  this  competitive  struggle. 
Before  making  any  order  which  would  not  work  injustice  in  the 
premises,  it  would  be  necessarj'  to  determine  in  each  case  by 
how  much  the  domestic  rate  might  properly  exceed  the  export 
rate,  if  at  all,  and  compel  the  observance  of  this  relation.  To 
do  this  would  require  us  to  determine  what  the  differentials 
between  these  ports  should  be,  and  what  reasonable  domestic 
rates  to  these  ports  should  be,  and  we  certainly  cannot  under- 
take to  do  this  upon  the  testimony  before  us. 

The  second  circumstance  which  deters  us  from  attempting  to 
interfere  is  the  existence  of  ^ater  competition.  These  rates  were 
made  before  the  opening  of  navigationraiid  were  not  probably 
influenced  by  that  element ;  but  we  must  dispose  of  the  case  with 
some  reference  to  conditions  as  they  now  exist,  and  water  compe- 
tition is  at  the  present  time  a  factor  which  Cimnot  be  ignored. 

By  referring  to  the  findings  of  fact  it  will  be  seen  that  Chi- 
cago and  Duluth  are  the  two  points  through  which  the  greatest 
quantity  of  wheat  and  com  passes  on  its  way  to  the  seaboard. 
From  both  these  points  communication  with  the  seaboard  can 
be  had  by  water.  The  greater  part  of  the  grain  which  leaves 
these  cities  for  the  east  moves  by  water,  and  it  cannot  be  ques- 
tioned that  the  water  rate  to  New  York  determines  the  rail  or 
the  water  and  rail  rate  to  that  same  point.  This  Commission 
has  always  held  that  water  competition,  if  it  in  fact  exists,  is 
an  important  circumstance  in  determining  what  rates  may  be 
justly  charged  by  the  rail  carrier.  The  reasons  for  that  have 
often  been  stated,  and  need  not  be  repeated  here.  The  water 
carrier  is  not  subject  to  the  provisions  of  the  Act  to  Regulate 
Commerce ;  it  publishes  no  rates ;  it  may  change  its  rates  from 
day  to  day  or  fi-om  hour  to  hour ;  it  can  carry  certain  commodi- 
ties at  a  lower  rate  probably  than  can  be  profitably  made  by 
nuL    W^  ^leen  inclined  to  hold  that  competition 


518 


KAILW  AY  PROBLEMS 


of  tKis  kind  might  be  met  by  the  rail  carrier  witliout  in  all 
cases  a  correspondirig  reduction  at  points  not  affected  by  such 
competition.  There  is  no  invariable  rule  of  this  sort,  nor  can 
it  be  said  that  interior  and  intermediate  points  ought  not  to 
receive  any  benefit  from  water  competition,  hut  neither  can  it 
be  affirmed  that  the  carrier  should  in  no  case  be  allowed  to 
meet  such  competition  except  at  tlie  expense  of  its  interior 
and  intermediate  territory.  Such  a  reqnuemcnt  would  often  be 
unjust  to  the  carrier  and  of  no  benefit  to  interior  points. 

In  this  case  the  exp<>rt  rate  to  New  York  is  absolutely  fixed 
by  water  competition,  althongli,  as  we  have  seen,  the  low  export 
rates  were  first  fixed  without  reference  to  such  competition. 
The  export  rate  to  New  York  of  necessity  fixes  that  rate  through  J 
every  other  port.  This  being  true  we  are  not  inclined  to  say,!^ 
so  far  as  the  export  rate  is  actually  controlled  by  water  compe- 
tition, and  while  it  is  so  controlled,  that  carriers  must  at  all 
pointii  reduce  correspondingly  their  domestic  rates.  The  rate 
from  Chicago  to  New  York  is  a  base  rate.  Thousands  of  other 
rates  are  a  percentage  of,  or  a  differential  above  or  below,  that 
rate.  A  change  in  that  rate  automaticiilly  works  a  change  in 
all  these  other  rates.  If  the  carriers  i)refer  to  leave  the  New 
York  domestic  rate  higher  than  tlie  export  rate  by  reason  of 
these  many  dependent  rates,  we  should  hardly  l)e  justified  in 
interfering  unless  some  specific  injustice  in  some  particular 
case  was  called  to  our  attention* 

Of  coui"se  no  business  actually  moves  during  the  period  of 
navigation  between  Chicago  and  New  York  upon  the  domestic 
rail  rate  so  long  as  that  rate  is  materially  higher  than  the  wateri 
rate.  Grain  to  New  York  can  move  by  water  at  the  same  rate 
both  for  export  and  domestic  consumption,  and  the  two  rates 
must  he  practically  the  same  to  that  point.  Furthermore,  the 
New  York  domestic  rate  of  necessity  to  an  important  degree 
influences  other  domestic  mtes  upon  the  seaboard.  The  Phila- 
delphia miller  cannot  pay  5  cents  per  hundred  pounds  above  the 
New  York  miller.  Carriers  apparently  meet  tliis  condition  by 
lake  and  rail  rates  which  are  much  lower  than  the  domestic  rail 
rate,  and  which  apply  to  both  domestic  and  export  traflic  as  a 
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nxle.  Under  the  operation  of  these  tariffs  most  of  the  eastern 
seaboard  has  the  henefit  of  the  low  export  rate,  but  we  assume 
that  there  is  some  substantial  reason  why  curriers  do  not  reduce 
all  rail  domestic  rates  accordingly. 

An  examination  of  the  tariffs  in  effect  at  the  time  of  the 
hearing,  as  well  as  those  at  present  in  effect,  shows  that  the  dif- 
ference between  export  and  domestic  rates  is  the  least  through 
the  ports  of  New  York,  Philadelphia,  Baltimore,  Norfolk  and 
Newport  News.  The  published  rates  both  at  present  and  in  tlie 
past  show  that  the  relation  between  the  domestic  and  export 
rate  through  these  ports  is  about  the  same;  if  there  were  but 
one  rate  at  New  York  there  would  probably  be  no  occasion  for 
but  one  through  all  these  ports. 

Our  conclusion  upon  this  branch  of  the  case  is  that  market 
conditions  sometimes  in  case  of  wheat,  seldom  in  eiise  of  corn, 
justify  an  export  rate  lower  than  the  dt»mestic  through  the  port 
of  New  York  ;  and  that  water  competition  may  have  the  same 
effect.  Ordinarily,  during  the  period  of  closed  navigation  tlie 
export  and  domestic  rate  should  be  the  same  through  that 
port,  and  the  Atlantic  ports  above  mentioned.  Lower  export 
rates  may  perhaps  with  proiiriety  Ije  made  througlj  other  ports, 
thereby  enabling  lines  leading  to  them  to  compete  for  this  export 
business.  Such  an  adjustment  of  rates  woidd  lie  to  the  advan- 
tage of  the  carrier,  just  to  the  American  consumer,  and  equally 
so  to  the  producer.  With  the  opening  of  navigation  water  com- 
petition introduces  a  new  element  which  may  necessitate,  in  the 
fair  interest  of  the  carriers,  two  rates  at  New  York  and  conse- 
quently at  all  other  ports.  The  problem  is  primarily  one  for  the 
carriers  rather  than  this  Commission,  and  we  do  not  think  at  the 
present  time  any  interference  on  our  part  would  contribute  to 
its  solution*      ••♦•*•• 
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The  element  of  direct  injury  which  was  absent  in  the  first 
branch  of  tliis  case  is  abundantly  present  in  the  second  branch. 
The  complaint  is  that  discrioiination  in  the  freight  rate  exists 
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fix  these  relative  rates  on  wlieat  and  flour,  and  we  think  the 
carriers  are  justitied  by  that  competitii>n  in  njakitig,  to  a  de- 
gree at  least,  the  siime  diflference  whii-h  is  thei^hy  created.  The 
millere  urge  with  force  that  the  rail  carriers,  by  %'irtne  oi  their 
control  over  the  line  boats  by  wbieh  alone  flour  is  transported, 
uniluly  exaggerate  tlie  diHefence  iiwate  between  wheat  and 
fioui";  but  the  fact  still  remains  that  water  competition  does 
create  a  substantial  difference  in  those  rates. 

We  have  also  found  that  to  a  limited  extent  the  cost  of  service 
is  greater  in  the  transportation  of  export  flour  than  in  that  of 
export  whe^it,  and  for  this  reason  under  the  circumstant  es  of 
this  case  we  think  that  a  slightly  higlicr  rate  on  flour  than  on 
wheat  for  export  is  justifiable.  This  is  especially  true  in  view 
of  tlie  fact  that  the  flour  rate  includes  tlie  delivery  on  shipboard 
while  tlie  wheat  mte  does  not.  The  mte  from  Chicago  to  New 
York  upon  flour  puts  the  flour  on  board  the  vessel,  whereas  to 
put  export  wheat  on  shipboard  an  additional  charge  of  about 
1|  cents  per  bushel  is  made.       *  #  *  ♦  # 

It  should  perhaps  be  noticed  that,  although  the  rate  tipoo 
flour  lias  been- con fe^^^w  higher  than  upon  wheat  for  many 
years,  the  exportation  ^^Mlour  has  steadily  increased,  being 
3,947,833  barrels  in  l8if5iHl  15,349,943  barrels  in  1898.  The 
iiicrease  for  the  last  six  i^ears  has  not,  however,  been  marked, 
and  exportations  since  1894  Imve  actually  declined,  having 
lieen  in  that  ye:ir  16,859,r>33  barrels. 

This  Commission  is  of  the  ojnniou  that  public  policy  and  good 
railway  policy  alike  require  the  same  rate  upon  export  wheat 
and  flour.  Such  rates  tend  to  develop  both  the  industries  of  the 
United  States  antl  the  traflie  of  the  mil  ways.  We  are  not,  how- 
ever, here  settling  national  or  railroad  policy.  We  are  simply 
admin  is  teriijg  the  Act  tr*  Kegulate  Commerce;  and  in  view  of 
all  conditions  as  we  find  them,  we  do  not  feel  tliat  charging  a 
somewhat  higher  rate  on  flour  than  on  wheat  for  export  is  in 
I  ^  violation  of  that  statute.  We  do  think  that  the  published  differ- 
^L  \  ence  is  too  wide,  and  that  the  rate  upon  flour  for  expoi  t  ought 
^M  I  not  to  exceed  thai  upon  wheat  by  more  than  2  cents  per  hundred 
H    /  pounds.  •••••♦•  J 


XIX 

FREIGHT  CLASSIFICATION 

The  Hatters'  Fues  Casb^ 

ProUTY,  Commissiotier: 

The  complainant  is  engaged  in  the  manufacture  of  hats  under 
the  title  of  the  Pioneer  Hat  Works  at  Wabash,  Indiana,  and  his 
complaint  is  that  "  hatters'  furs  "  and  '^  fur  scraps  and  cuttings  " 
are  wrongly  classified,  the  present  classification  of  both  these 
commodities  l>eing  double  first  class,  while  he  insists  that  hat- 
ters' furs  should  be  classified  as  first  class  and  fur  scraps  and 
cuttings  as  second  class.  .  .  . 

Hattei-s'  furs  is  a  trade  name  applicable  to  the  various  kinds 
of  fur  used  in  the  manufacture  of  hats.  These  fui*s,  as  sold  to 
the  manufacturer  and  presented  for  transportation,  are  sheared 
from  the  skin,  and  packed  in  paper  bags  containing  three  or  five 
pounds  each,  which  are  then  assembled  in  wooden  cases,  100 
bags  to  the  case.  Tlie  case  thus  weiglis  from  three  to  five  hurt- 
dred  pounds  and  is  in  size  about  36"  x  36"  x  40" ,  containing 
some  30  cu.  ft.  *  *  *  *  *  * 

The  complainant  testified  that  rabbit  fur  was  the  sort  mostly 
used  by  liim  in  the  manufacture  of  hats,  although  he  used  to 
some  extent  nutria,  and  that  the  value  of  the  furs  which  he  used 
was  from  $  .40  to  $2.50  per  pound.  The  complainant  makes 
a  medium  grade  of  fur  hats.  More  of  the  higher  priced  fui-s 
would  probably  enter  into  the  manufacture  of  hats  of  a  higher 
grade.  These  furs,  nutria  and  beaver,  average  in  price  as  high 
na  #6  per  pound,  and  the  price  list  show  that  the  l)est  grade  of 
boaver  has  at  times  listed  at  $1-5  per  pound;  but  it  is  fairly 
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inferable  from  tl)e  testimony  that  rabbit  fur  is  the  kind  mainly 
used  in  the  manuftictore  of  fur  hats  of  all  gmdes,  the  more 
expensive  sorts  of  fur  being  used  only  in  comparatively  small  i 
quantities.  The  testimony  is  not  sufticiently  delinite  to  justify 
an  exact  finding,  but  we  think  it  fairly  appears,  and  find,  that 
the  average  value  of  hatters'  furs  would  be  from  $1  to  S«2  |>er 
pound,  the  great  bulk  of  that  commodity  presented  for  tnins- 
portaiion  being  within  these  limits. 

The  term  fur  seraps  and'  cuttings  seems  to  include  the  waste 
produced  in  w^orking  up  fur  pelts  for  various  purposes.  It  em- 
braces not  only  tlit:  waste  from  the  preparation  of  hatters'  furs 
but  also  the  pieces  which  are  left  in  the  manufacture  of  fur 
garments ♦  These  fur  scraps  are  luirchased  by  fur  brokers,  !)y 
whom  they  are  assorted  into  diilercnt  grades  atld  sold  to  dif- 
ferent pei-sons  for  various  uses  at  widely  different  prices.  The 
complainant  testified  that  the  fur  scraps  and  cuttings  used  in 
the  manufacture  of  bats  were  worth  from  2i  to  40  cent^  per 
pound.  The  pieces  of  fur  which  would  also  be  embraced  under 
the  same  title  are  often  wortli  nmch  more  than  this,  sometimeB 
as  high  as  $1,50  per  pound. 

It  is  extremely  difticult  to  fix  any  fair  average  value,  but  we 
are  inclined  to  think  that  the  great  bulk  of  fur  scraps  and  cut- 
tings offered  for  transportation  could  not  exceed  in  value  50 
cents  per  pound,  and  that  the  average  would  not  equal  this* 
Fur  scraps  and  cuttings  are  transported  in  cases,  bags  or  bales 
weighing  from  450  to  500  pounds.  The  proportion  between 
bulk  and  weight  is  about  the  same  as  with  hatters'  fui-s. 

JIannfactured  hats  are  classified  first  class  and  the  com- 
plainant insisted  that  this  was  a  discrimination  against  the  raw 
material. 

Up<ai  this  point  testimony  was  given  by  both  parties  as 
comparative  value  and  desirability  from  a  tmflie  standpoint  ol 
the  raw  material  and  the  finislied  product. 

Hatters'  fui-s  are  put  through  three  processes  in  preparation 
for  use  in  the  manufacture  of  haU  and  shrink  alxiut  two  ounces 
in  the  pound.  Fur  scraps  and  cuttings  pass  through  from  twelve 
to  eighteen  processes  and  only  from  10  to  33^  per  cent  in  weight 
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of  usable  fur  is  obtained.  In  the  manufacture  of  the  hat  itself 
the  average  is  still  further  shrunk. 

Hats  are  shipped  in  eases  weighing  about  sixty  pounds  to  the 
case  and  are  from  two  to  three  times  more  bulky  than  hatters' 
furs  or  fur  scraps  and  cuttings.  The  complainant  also  insisted 
that  they  were  much  more  valuable  by  the  pound.  This  was 
denied  by  the  defendants  who  claimed  that  the  average  value  of  all 
hats  was  less  by  the  pound  than  the  average  value  of  hatters'  furs. 

Hats  other  than  straw  are  sometifhes  made  of  other  material 
besides  fur,  but  the  complainant  testified  that  the  proportion  of 
fur  hatij  to  other  hats  would  be  fifty  to  one.  Caps  are  made  of 
cloth.  The  average  value  of  fur  hats  per  pound  must  greatly  ex- 
ceed the  average  value  of  the  hattere'  furs  which  enter  into  their 
construction,  and  without  doubt  this  is  true  of  all  hats  other  than 
straw.  It  would  be  unprofitable  to  hazard  a  guess  as  to  whether 
this  might  or  might  not  be  the  case  if  stniw  hats  were  included. 

The  complainant  further  insisted  that  hatters'  furs  and  fur 
scraps  and  cuttings  were  a  more  desirable  kind  of  traffic  than 
hats  and  caps  for  the  reason  that  tliey  were  less  liable  to  loss  or 
damage  in  transit.  Fi-ora  the  very  nature  of  the  articles  it  is 
almost  impossible  that  hatters'  furs  or  fur  scraps  and  cutting^s 
should  be  stolen.  They  are  not  combustible  and  not  easily 
injured  by  water  or  by  jamming;  and  any  injur}-  from  these 
causes  would  be  confined  to  what  was  actually  injured.  Upon 
the  contrary  a  hat  is  ready  to  wear  and  this  is  an  inducement 
to  abstract  one  from  a  case.  Injurj-  to  a  small  part  of  a  hat 
spoils  the  entire  article.  The  compliun;uit  testified  that  in  the 
whole  course  of  his  business  he  had  never  made  a  claim  for 
damasre  to  hatters'  furs  or  fur  scraps  in  transit  while  he  had 
fixvpioiitly  had  ivciii^ion  to  do  so  in  ease  of  hats. 

The  complainant  is  the  only  manufacturer  of  hats  located  in 
the  West.  All  his  eomjvtitors  are  ujv^n  the  Atlantic  seaboard 
in  near  pr^^ximity  to  New  York.  Mi^t  of  these  hatters'  furs 
art^  iiujv^ned  and  an^  distribut^Hl  fn^ni  the  p^-tn  of  Xew  York. 
The  complainant  elain^.s  that  by  ixwson  of  the  hicher  rate  U{x>n 
^w  mAierial  than  uiH>n  the  manufa.tnred  proiiuct  he  is  placed 
UwdwiUgt^  iu  cxMuivuisi^u  wi;h  the  eastern  manufacturer. 
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The  market  of  the  comphiinant  is  the  whole  United  States 
west  of  Pittsburg  and  in  all  that  territory  he  competes  with  the 
eastern  manufacturer.  The  exact  points  in  the  East  at  which 
these  competitors  are  located  did  not  appear,  and  it  is  not  there- 
fore possible  to  make  any  exact  comparison  of  rates ;  but  gener- 
ally speaking  the  rate  from  these  eastern  points  is  that  of  Boston 
or  New  York.  There  is  considerable  territory,  like  the  Pacific 
Coast,  to  which  rates  upon  hats  are  the  same  from  the  Atlantic 
seaboard  as  from  Wabash,  and  in  nearly  all  teiiitory  the  sum  of 
the  rates,  upon  the  same  class,  from  New  York  to  Wabash  and 
from  Wabtish  to  the  point  of  consumption  is  considerably  greater 
than  the  rate  from  New  York  to  the  last-named  destination. 

Some  question  was  raised  as  to  the  amount  of  complainant's 
shipments  per  year.  Mr.  Gill,  Chairman  of  the  Official  Clas- 
sification Connuitt^e,  stated  that  a  compilation  of  these  ship- 
ments had  been  made  and  that  they  aggregated  about  150,000 
pounds  per  year.  The  rate  from  New  York  to  Wabash  is  72 
cents,  first  class,  and  81.44  double  first  class.  If,' therefore,  the 
complainant  is  right  in  his  contention  as  to  what  the  correct 
classification  should  be  he  is  damaged  to  the  extent  of  some- 
thing more  than  $1000  annually  upon  the  statement  of  the 
defendants. 

The  complainant  also  urged  that  the  classification  in  question 
created  undue  prejudice  against  his  commodities  as  compared 
with  dry  goods,  boots  and  shoes  and  many  other  articles  classi- 
fied as  first  class. 

Alx^ut  250  articles  are  classified  as  double  first  class  by  the 
Ofticial  (Classification.  Generally  speaking,  such  articles  offer 
some  special  reason  for  the  classification,  like  unusual  bulk, 
extraordinary  risk,  or  something  of  that  nature.  An  examina- 
tion of  the  entire  list  fails  to  disclose  a  single  commodity  w^iich 
affords  as  desirable  traffic  as  the  one  under  consideration,  and 
in  only  three  or  four  instances  is  there  any  approach  to  this. 
Something  like  1500  articles  are  classified  as  first  class.  We 
have  examined  this  list  and  our  conclusion  is  that  but  very  few 
of  tliem  are  as  desirable  freight  as  hatters'  furs  and  fur  scraps 
and  cuttings,  and  that  none  of  them  are  more  so. 
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No  special  reasons  were  shown  why  these  two  commodities 
should  pay  a  higher  rate  thau  other  similar  commodities. 


ConclitmoHM 

Upon  these  facts  the  com  plain  tint  contends  that  the  present 
classitication  of  hatters"  ftirs  and  fur  scraps  and  cuttings  is  in 
violation  of  the  Act  to  Regulate  Commerce.  Hit*  position  is  that 
in  the  forming  of  a  elassitication  a  proper  relation  hetween  dif- 
ferent articks  should  be  preserved  and  that  when  these  articles 
under  consideration  are  compared  with  others  analogous  from  a 
transportation  standpoint  it  appears  that  this  present  classiiica' 
tion  is  too  high. 

To  this  the  defendant  replies  that  one  commodity  should  not 
be  compared  with  ani>lher  unless  the  two  are  competitive ;  hat- 
ters* furs  cannot  therefore  lye  tested  by  dry  goods  or  boots  and 
shoes.  Mr.  GilL  Chairman  of  the  Olfiuial  Classification  Com- 
mittee, speaking  both  as  a  witness  and  as  counsel  for  the  defend- 
ants, asserts  that  tlie  main  element  in  the  determination  of  a 
classification  is  ^'  value  *>f  service ''  or  *^  what  the  traffic  will  bear.'* 

There  is  undoubtedly  much,  we  do  not  find  it  necessary  to  noT 
inquire  how  nmcli,  truth  in  this  contention  of  Mr.  Gill ;  but  ' 
it  t'uuunt  l>e  admiticil  that  those  ai*e  the  only  considerations  to 
be  observed.  It  has  l^een  repeatedly  claimed  by  earriei*8  and  re- 
peatedly held  by  the  Commission  that  iu  the  forming  of  a  classi- 
Heation  bulk,  value,  liahiliiy  to  damage,  and  similar  elements 
affecting  the  desirability  of  the  traffic  should  be  considered,  and 
that  analogous  articles  should  ordinarily  be  placed  in  the  siunB 
class.  Wanur  v.  New  York  a  .f  ff.  It,  K  Co.,  4  L  C\  C.  Rep. 
32,  3  Inters.  Com.  Rep.  74;  Harvard  Co,  v.  PennBylvania  Co.^ 
4  I.  C.  C.  Rep.  212,  3  Intel's.  Com.  Rep.  257  ;  Pmje  v.  Ihlawar^. 
i.  ^  W.  K  Co.,  6  I.  C.  C.  Rep.  548.  Manifestly  in  det^rmin- 
iiig  what  freight  rat-es  shall  be  borne  by  different  commodities  an 
attempt  should  be  made  to  obtain  a  fair  relation  l)etween  thos 
commrMlities,  and  a  classifieation  which  utterly  ignores  all  con-"" 
siderations  of  this  kind  or  which  utterly  fails  t<:)  give  due  weight 
to  such  considerations  is  uuiuat  and  unreasonable* 


FREIGHT  CLASSI^^ICATIQN 


52T 


The  present  case  falls  within  this  rule*  Here  are  two  commod- 
ities, not  bulky,  offered  for  transportation  in  packages  of  con- 
venient size,  of  not  great  value,  and  with  practically  no  liability 
to  loss  or  damage  in  transit*  It  has  been  found  that  hardly 
an  article  among  all  tliose  in  first  class  is  so  desirable  traffic  as 
they  are,  and  still  these  commodities  are  classified  as  double  first 
class.  In  our  opinion  this  is  unlawful.  They  should  not  be 
classified  higher  than  first  class.  We  should  l)e  inclined  to  say 
that  fur  scraps  and  cuttings  must  not  be  rated  higher  than  sec- 
ond class  werejtjicrtJniiJhe^d^^ 
woiiM  Ipadto  Jraud  in  thf>  billing  of  furs  as  fur  scraps. 

There  is  another  ground  upon  which  the  same  conclusion  must 
be  readied »  Mr.  Gill  himself  admits  that  wlien  two  articles  are 
competitive  no  preference  should  be  shown  in  the  freight  rate,* 
Hatters'  fur,  the  raw  material,  does  compete  in  a  way  with  hats, 
the  finished  product,  and  we  do  not  think  that,  under  the  cir- 
cumstances of  this  case,  the  lute  upon  the  raw  material  ought 
to  be  greater  than  that  upon  the  finished  product. 

The  complainant  is  located  at  Wabash,  Ind*,  and  is  the  only 
manufacturer  of  hats  west  of  the  Atlantic  seaboard.  Most  of 
his  comi>etitors  are  in  the  immediate  vicinity  of  New  York  from 
whence  supplies  of  hatters'  furs  and  fur  scmps  and  cuttings  are 
almost  entirely  drawn.  For  the  purpose  of  noting  the  effect  upon 
the  complainant,  let  us  assume  that  his  competitor  is  located  in 
New  York  itself. 

The  complainant  pays  upon  his  raw  material  double  first 
class,  and  tliat  raw  material  shrinks  about  one  half  in  process  of 
manufacture.  His  competitor  pays  upon  the  finished  product 
first  class  or  just  one  half  the  rate  paid  by  the  complainant  upon 
the  raw  material.  Tlie  item  of  freight,  therefore,  costs  the  com- 
plainant at  his  factory  three  or  four  times  what  it  costs  his 
competitor  in  laying  down  the  same  hat  at  tliat  point. 

Tlie  complainant  sells  exclasively  in  territory  west  of  Pitts^ 
burg  and  the  defendants  urge  that  he  baa  an  advantage  over  his 
competitors  in  freights  by  reason  of  closer  proximity  to  the  mar- 
ket. But  a  moment's  consideration  will  show  that  at  points 
other  than  Wabash  the  discrimination  is  even  greater  than  at  the 
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complainant's  factory*  In  some  at  least  of  this  competitive  ter- 
rit4>rj  rates  from  tlie  Alluntic  seaboard  and  Wabash  are  the 
same,  so  that  the  complain jint  pays  freight  upon  the  raw  mate- a 
rial  in  addition  to  the  same  rate  as  the  eastern  manufacturer 
upon  the  finished  hat.  In  none  of  this  competitive  territory 
probably  is  the  rate  from  the  east  as  great  as  the  rate  to  Wal>ash 
pluH  the  mte  from  Wabash  to  the  point  of  consumption. 

In  determining  t\m  relative  amounts  paid  upon  the  raw  mate- 
rial and  the  fioished  product  we  have  disregarded  the  weight  of 
the  cases.  Tliis  is  somewhat  more  in  the  case  of  hats  than  hat- 
ters' fui's,  but  there  is  no  definite  testimony  upon  this  point. 

The  defendants  say  that  the  complainant  is  the  only  person 
who  is  finding  fault  with  this  classification.  Were  this  true* 
and  without  apparent  reason,  it  would  be  no  ground  for  denying 
him  the  relief  to  wbicli  he  is  entitled  ;  but  here  the  reason  issufi 
ficienlly  obvious  since  tlie  discrimination  is  to  the  advantage  of 
every  other  manufacturer  as  against  the  coniphiinant. 

Neither  is  this  a  case,  as  the  defendants  intimate,  where  the 
matter  is  of  so  slight  consequence  that  it  should  not  Ijc  inquired 
into  nor  redressed.  The  law  has  a  maxim  that  it  will  net  t^nf- 
cern  itself  with  trifles  and  this  perhaps  ought  to  be  all  the  more 
true  of  traffic  condititms  where  there  can  be  no  exact  rule;  but  in 
the  case  before  us  the  excess  paid  i)y  the  complainants  according 
to  the  stat^ement  of  the  defendants  amounts  Ui  ff^lOOO  a  year,  which 
can  hardly  be  callerl  a  trifle  to  the  complainant,  however  it  might 
be  with  the  defendants.  We  think  the  present  adjustment  be- 
tween the  raw  material  and  the  finished  product  is  unjust  and 
unduly  prejudicial  to  the  comjdainant  and  that  this  should  ¥» 
corrected.  •♦••••  i  y 

The  fixing  of  a  classification  determines  the  relation  of  rates, 
not  the  nite  itself.  If  we  transfer  these  two  comra(»dities  from 
double  first  class  to  first  class,  we  do  not  thereby  determine  the 
rate  under  which  they  stiall  move  in  the  future.  The  revenues 
of  the  defendants  are  not  necessarily  diminished  since  they  may 
advance  rates  applicable  to  these  classes.  In  DanviUe  v.  South' 
em  R.  Co.,  8  I.  C.  C.  Rep.  409,  the  right  of  determining  the 
Illation  in  lates  which  should  exist  between  two  localities  was 
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exercised  and  the  same  principle  must  apply  to  the  relation 
between  two  commodities.  In  that  case  it  was  said  that  the 
authority  was  not  clear,  but  having  exercised  it  then,  and  believ- 
ing that  a  plain  distinction  exists  between  fixing  a  rate  and 
determining  a  relation  in  rates,  we  shall  continue  to  do  so  until 
the  Supreme  Court  of  the  United  States  has  held  otherwise. 
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Tl  I  E  widespre afl  eft ortH  of  Btate  legislatures  and  railroarl  er»m- 
iiiitHsioiis  wit  1 1  in  tlie  pavSt  two  years  to  reduce  railroad  rates 
have  presented  many  interest iiig  pliawes  to  public  observation. 
The  extent  and  severity  of  the  proposed  reductions,  the  novel 
expedients  adopted  to  prevent  or  to  make  diOleult  a  review  of 
the  state  action  in  the  federal  courts,  the  resulting  eonfliet  of  ju- 
dicial authority  and  the  recent  deeisii^n  of  the  Supreme  Court  of 
the  United  States  lioldiiig  these  expedients  uuconstitutional  have 
kept  the  nif>vemeut  coimtantly  in  tlie  public  niind.  Out  of  the 
many  questions  which  discussion  of  the  situation  has  evolved 
none  are  nu>re  interesting  or  important  than  those  relating  to 
the  effect  of  state-made  rates  upon  rates  for  interstate  transpor- 
tation. It  is  tlie  puipose  of  this  article  not  to  show  that  the 
rate-makings  ])owcr  of  the  states  should  b«?  diminished  or  de- 
stroyed, or  that  this  object,  if  desirable,  can  or  cannot  be  accom- 
plished under  the  federal  constitution,  but  merely  to  state  and 
to  illustrate  the  proposition  that»  in  fact*  the  states  do  make 
interstate  rates. 

The  great  movements  of  traffic  in  this  country  are  eastw^ard 
and  w*estward.  The  volume  of  the  westward  movement  has 
always  been  high-<.dass  merclvandise,  —  dry  goods,  wearing  ap- 
parel, groceries,  hardware,  and  like  articles.  Formerly  this  was 
all  produced  in  tlie  Esist  or  imported  through  Atlantic  ports;  it 
is  only  within  recent yeai-s  that  the  larger  cities  in  the  West  have 
become  manufacturing  centers, 

Wlien   the  evolution   of  our  rate  fabric  began  New  York, 
atoa,  Philadelphia,  and  Baltunore  were  the  bases  of  supply. 

^  By  Robert  Mather.   A  paper  prepared  for  the  American  Academy  of  Polit- 
Science,  and  pulilished  in  its  Annate,  1008.    By  permission.    Much  of  tlie 
T  and  all  the  maps  for  this  article  were  prepared  by  Mr.  Theodore  Brent, 
Traffic  Department,  Hock  Island-Frisco  Lines,  Chicago, 
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Cliicago,  St.  Louis,  St.  Paul,  Oiualia,  auel  Kansas  City  owe  their 
development  as  trade  eentei*8  priuiarilj  ti>  strategic  location  at 
the  heatl  of  luivigation,  or  at  point^s  where  tlie  trans-contiiieutal 
trails  left  the  watercourses  for  tlie  West,  Nortliwest,  anil  South- 
west. They  commenced  as  outlittiug  points  for  prospectors  and 
Rettlers  j  their  business  was  that  of  distrihuting  thrr>ngh  the  new 
western  country  tlie  articles  of  touunerce  manufactured  in  or 
imported  through  the  East ;  and  that  still  coustitutes  a  large 
pail  of  their  traile. 

AVIu^n  ruilrcjads  found  their  way  to  Chicago  and  St.  Louib 
their  rates  were  lixetl  largely  by  the  water  competition  which 
met  them  on  their  arrival,  Ctnuhially  raih'omls  w^ere  constructed 
westward  from  these  points  and,  a*s  they  reached  connnon  tt*rri* 
tt>ry,  the  forre  c*f  competition  began  to  V)e  felt.  Intense  rivalry 
developed  l>etween  the  distrihuting  houses  of  Chicago  and  St. 
Louis,  and  pressure  was  brought  to  bear  ii|>on  the  raihiiads,  both 
East  and  West,  to  keep  the  rate  fabric  so  adjusted  that  goods, 
stored  in  and  distributed  fi'om  either  city,  might  l)e  laid  down 
at  any  of  the  I^Iissuuri  river  points  at  substantially  the  same 
freight  cost.  The  class  rates  from  New  York  to  Cliicago  thus 
became  tlie  basis  of  measurement  for  all  class  rates.  The  St- 
Louis  rate  was  a  fixed  per  cent  higher,  approxinuiting  tlie  differ- 
ence in  the  cost  of  reacliing  that  point  by  water.  The  rates 
between  the  Mississippi  river  and  Chicago  on  the  one  hand  and 
the  Missouri  river  on  the  other  were  fixed  not  at  what  would 
he  a  reasonable  rate  for  the  distance,  but  at  what  it  was  neces- 
sary to  maintain  in  order  that  St  Louis  and  the  lines  leading 
tlu'ough  St.  Louis  might  compete  with  Cliicago  for  the  expanding 
business  of  Kansas  City,  Atchison,  St.  Joseph,  and  Omaha. 

Li  the  territory  west  of  the  Missouri  river  the  same  process 
has  l^een  repeated,  and  rates  are  maintained  iji  such  relation  not 
only  that  Kansas  City,  St,  Joseph,  and  Omalia  may  compete 
with  each  other,  but  that  goods  distributed  from  St.  Louis  and 
Chicago,  as  well  as  from  the  eastern  cities,  may  be  handled 
through  either  Kansas  City,  St,  Joseph,  or  Omaha  and  laid  down 
at  the  several  consuming  points  at  practically  the  same  freight 
cost*    III   the  Northwest  this  same  competitive  adjustment  is 


XX 

HOW  THE  STATES  MAKE  INTERSTATE  RATES  i 

rilHE  widespread  efforts  of  state  legislatures  and  railroad  com- 
-■-  missions  within  the  past  two  years  to  reduce  railroad  rates 
have  presented  many  interesting  phases  to  public  observation. 
The  extent  and  severity  of  the  proposed  reductions,  the  novel 
expedients  adopted  to  prevent  or  to  make  difficult  a  review  of 
the  state  action  in  the  federal  courts,  the  resulting  conflict  of  ju- 
dicial authority  and  the  recent  decision  of  the  Supreme  Court  of 
the  United  States  holding  these  expedients  unconstitutional  have 
kept  the  movement  constantly  in  the  public  mind.  Out  of  the 
many  questions  which  discussion  of  the  situation  has  evolved 
none  are  more  interesting  or  important  than  those  relating  to 
the  effect  of  state-made  rates  upon  rates  for  interstate  transpor- 
tation. It  is  the  purpose  of  this  article  not  to  show  that  the 
rate-making  power  of  the  states  should  be  diminished  or  de- 
stroyed, or  that  this  object,  if  desirable,  can  or  cannot  be  accom- 
plished under  the  federal  constitution,  but  merely  to  state  and 
to  illustrate  the  proposition  that,  in  fact,  the  states  do  make 
interstate  rates. 

The  great  movements  of  traffic  in  this  country  are  eastward 
and  westward.  The  volume  of  the  westward  movement  has 
always  been  high-class  merchandise,  —  dry  goods,  wearing  ap- 
parel, groceries,  hardware,  and  like  articles.  Formerly  this  was 
all  produced  in  the  East  or  imported  through  Atlantic  ports ;  it 
is  only  within  recent  years  that  the  larger  cities  in  the  West  have 
become  manufacturing  centers. 

When  the  evolution  of  our  rate  fabric  began  New  York, 
Boston,  Philadelphia,  and  Baltimore  were  the  bases  of  supply. 

1  By  Robert  Mather.  A  paper  prepared  for  the  American  Academy  of  Polit- 
ical Science,  and  published  in  its  AnndU^  1908.  By  permission.  Much  of  the 
matter  and  all  the  maps  for  this  article  were  prepared  by  Mr.  Theodore  Brent, 
of  the  Traffic  Department,  Rock  Ldand-Frisoo  Lines,  Chicago. 
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maintained  between  Chieago,  Dulutli,  Minneapolis,  and  St.  Paul. 
In  the  Southwest,  Chicago,  St.  Louis,  and  Kansas  City  must  be 
kept  on  an  even  keel,  and  when  Texas  is  reached,  the  whole 
adjustment  is  modified  to  meet  the  competition  of  coastwise 
steamers  plying  from  New  York  to  Galveston.  To  Colorado 
and  Utah,  the  routes  through  all  these  gateways  are  kept  in 
constant  adjustment,  and  the  rates  so  arranged  that  Denver  and 
Pueblo  are  enabled  to  do  a  distributing  business. 

What  is  true  of  westbound  merchandise  is  equally  true  of  the 
movement  to  the  East  of  the  great  staples  raised  in  the  West. 
The  grain  territory  is  so  divided  and  rates  are  so  made  that 
grain  may  move  freely  to  the  Mississippi  river,  the  Lakes,  and 
the  Gulf,  tlu-ough  the  great  storage  centers  of  Minneapolis, 
Duluth,  Chicago,  St.  Louis,  Omaha,  and  Kansas  City.  In  like 
manner  live-stock  rates  are  so  arranged  that  the  traffic  may 
move  freely  to  the  rival  packing  centers  of  Kansas  City,  St. 
Joseph,  Omaha,  St.  Paul,  Chicago,  and  St.  Louis. 

These  rate  relations  are  not  the  work  of  the  traffic  depart- 
ments of  the  railroads.  They  do  not  exist  by  virtue  of  acts  of 
legislatures  or  of  orders  of  commissions.  They  are  the  resultants 
of  the  commercial  growth  of  the  country.  Trade  is  established 
along  these  lines ;  industries  and  communities  are  founded  on 
the  basis  of  these  adjustments,  and  their  existence  and  prosperity 
depend  upon  the  continuance  of  these  rate  relations.  They  are 
the  controlling  facts  in  all  rate  disputes  —  more  stubborn  than 
distance  and  as  innnovable  a*s  mountains. 

There  is  hardly  a  rate  on  any  article  of  commerce  but  feels 
the  force  of  these  competitive  conditions.  They  absolutely  dic- 
tate the  traffic  policy  of  the  railroads  operating  in  the  territory 
affected  by  them.  The  carrier  makes  no  rates  that  are  not  effec- 
tively molded  by  these  conditions,  and  the  rate-makhig  power 
of  the  Interstate  Commerce  Commission  itself  cannot  ignore 
them.  The  only  rate-regulating  body  that  makes  rates  without 
reference  to  these  commercial  conditions  is  the  legislature  or 
the  railroad  commission  of  a  single  state.  Its  field  of  operations 
includes  but  a  fraction  of  the  territory  whose  traffic  is  controlled 
by  these  conditions ;  contains  but  few  of  the  larger  distributing 


INTERSTATE   HATES 


533 


centers  whieh  rompett^  for  tliat  tnLtlie ;  and  is  usual l^^  circmm- 
scTibed,  either  wliully  or  in  [lart,  by  iiimgiiiary  bomidaries  fixed 
without  I'egard  to  factors  which  exerciBe.  controlling  influence 
upon  the  tri'nd  of  tnidie  and  of  rates.  The  influeiiee  i)l  lakei*,,. 
of  livers  and  eanals,  die  omipetition  of  rival  nitM^ketw,  the  rela- 
tion between  manufarturrr  and  dealer,  and  other  like  forces  that, 
in  the  making  of  rates,  riinfrtnit  the  traflk-  onit-er  oi  an  intei'state 
railrotid  ami  tlii-  Interstatt^  C(jnnner**e  i'omniissiijn  itself,  enter 
but  slightly^if  at  all,  into  the  ealcnlations  of  the  state.  In  eveiy 
ease,  in  the  exen vise  **f  its  rate-inakini^  p*>wer,  distance  is  the  one 
fac!tor  g^iveu  serious  consideration  ;  and  the  result  of  its  labors  is 
invariably  the  pr<Kl notion  of  a  distance  tariff. 

This  state  *listanee  tariff,  is,  on  its  face,  a  simple  and  a  liarra- 
less  tlmig.  The  right  of  tlie  state  to  make  it  and  to  ehajtge  it  at 
its  will  seems  to  be  amply  buttressed  by  the  conceded  principle 
of  hiw  that  tlie  power  i»f  Cojigress  over  iiUei-state  commerce 
leaves  untouched  thejKnverof  the  states  to  regulate  the ii*  purely 
internal  commerce.  And  no  simpler  or  less  ohnoxitais  method 
of  exercising  that  power  would  seem  possible  than  to  prescribe 
the  rates  at  wlu(  h  traflic  sliall  move  from  point  to  point  witliin 
the  state. 

But  when  the  traflic  officer  of  an  interstate  niilroad  comes  toi 
apply  this  state  distance  tariff,  made  for  state  use  on  purely 
Iwal  eonsideratirms,  to  the  traflic  tliat  actually  moves  ov(^r  his 
rails,  he  finds  that  he  cannot  eonfuie  its  influence  to  traffic  within 
the  state,  and  that,  against  bis  will  and  without  his  action,  it 
readjusts  his  rates  into  and  out  of  and  tln-ough  the  state,  and 
deti^rmines  his  revenue  on  traflic  that  never  traverses  the  borders 
of  the  state.  This  is  illustrated  by  the  action  of  the  following 
states: 

MissonRi  AND  Iowa 

Missouri  has  a  far-reaching  control  over  interstate  rates  by 
reason  of  the  situation  of  tlie  state  at  the  point  of  least  distance 
between  the  MississifijH  river  —  the  basing  line  for  rates  from 
tlie  East  —  and  the  Missouii  river,  the  base  line  for  rates  to 
the  West 


j34 


KAILWAV  PROBLEMS 


ST.JOSEI 


KMIM5CI 


There  are  thnre  factors  which  go  to  make  up  the  rates  from 
the  Eart  to  the  western  territorj',  —  whether  or  not  they  are 
puhlMh^rr]  as  thrr^ugh  rates,  —  namely,  the  rate  from  the  sea- 
iKiarcl  Uf  the  Mwnwsippi  river  or  Cliieago;  the  rate  from  the 
lattifr  Ijase  line  to  the  MLsHOuri  river;  and  the  rate  west  of  the 
Mhmtnirl  river.  Reduce  the  rate  between  the  Mississippi  river 
and  the  Missouri  river  and  you  reduce  the  rates  on  all  business 
either  Irx^ally  or  through  or  beyond  these  base  lines. 

The  first-crlass  rate  l^etween  the  Mississippi  and  Missouri  rivers 
practically  determines  the  interstate  rates  on  all  classified  articles 

moving  between  the 
East  and  West  It  is 
at  present  60  cents 
per  100  pounds,  this 
being  the  figure  fixed 
by  the  Missouri  Rail- 
road and  Warehouse 
Commission  as  a  rea- 
sonable maximum  rate 
for  the  short-line  haul 
of  approximately  200 
miles  across  the  state 
from  the  Mississippi 
to  the  Missouri  —  the 
distance  from  Hamii- 
Iml  to  St.  Joseph  Imng  196  miles,  and  from  Hannibal  to  Kansas 
(Mty,  \W  niilos.    Note  the  chart. 

Though  this  rate  is  based  on  the  distance  of  200  miles,  com- 
petitive eoiulitions  tnitside  the  state  apply  it  at  once  to  all  hauls 
across  the  state,  no  matter  what  their  distance.  The  short  line 
fn>m  St.  Louis  to  St.  Jovseph  is  302  miles,  and  Imes  operating 
In^tween  those  I'ities  would  1h»  privileged,  under  the  commission's 
ntaxin»uu»  scale,  to  charge  74  cents,  fii^st  class.  The  short  line 
Ivtween  St.  Louis  and  Kansas  City  is  277  miles,  for  which  dis- 
taiuv  the  eiuumissii^rs  scale  is  71  cents,  first  class.  But  here 
eonsidenuious  enter  which  ari^  entiri»ly  outside  the  horizon  of  the 
Missoiui  eoiumission.    The  nitcs  from  New  York  to  Hannibal 
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St.  Joseph' 


Kansas  Crr 


5T.  Louis 


and  St.  Louis  are  the  same,  'riiere  iire  routes  leatluig  from 
New  York  to  8t  Joseph  and  KaiisMH  City,  thiough  botli  lUuinibal 
and  St.  Louis.  Kansas  City  and  St.  Joseph  compete  in  tlie  same 
trade  territory,  and  the  rates  to  both  points  from  New  York 
must  be  kept  the  same  thiungh  idl  gateways.  Consequently  the 
eommissioirs  maximum  rate  for  the  shortest  distance  beeomes 
till!  nite  between  all  four  crossings. 

Thus  the  element  of  thstanee  even  l)etween  poiJits  within 
the  state  is  immediately  modified  by  outside  forces,  eontroUing 
with  tlie  carriers, 
but  which  exerted  no 
influence  upon  the 
eonunission  wlien  it 
tixed  the  nominal 
measure  of  the  rates. 

JuBt  north  of  Mis- 
souri lies  the  State 
of  Iowa.  To  the  un- 
tutored muid  there 
would  seem  to  Ije 
no  reason  wliy  traffic 
of  the  same  class 
should  move  witldn 
the  State  of  Iowa  for 
a  less  charge  than 
withiJi  the  State  tjf 

Missouri.  Yet  the  maximum  charge  under  the  Iowa  distance  tariff 
for  hauHng  first-class  merchandLse  200  miles  Ls  40  cents,  as  against 
*vO  cents  fixed  by  the  Missouri  tariff.  The  railroads  in  Iowa  must 
haul  tlic  same  class  of  merchandise  350  miles  to  be  entitled  to 
charge  GO  cents;  but,  significantly  enough,  the  350  miles  measure 
the  distance  in  Iowa  between  the  ^lississippi  and  Missouri  rivers,  so 
that  tlie  rate  between  the  two  base  lines  is  the  same  in  both  states. 
Should  Missouri  adopt  the  Iowa  scale,  the  Missouri  rat€!  from  the 
Mississippi  river  to  the  Missouri  river,  between  all  tlie  points  in 
Missouri  that  we  have  been  considering,  would,  for  the  reasons 
already  given,  at  once  become  40  cents,  regardless  of  distance. 


Italic  Ficurej?  =  Actual  Rates 
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The  effcH^t  within  the  State  of  Missouri,  however,  is  only  the 
beginning.  The  rate  Innween  the  Mississippi  and  Missouri  rivers 
being,  as  previously  explained,  one  of  three  factors  of  a  tlu'ough 
adjustment  fn>ni  points  of  priHluction  in  the  East ;  the  rates  from 
the  Eiist  to  all  Mississippi  river  crossings  bemg  the  same  ;  there 
being  competitive  routes  from  the  East  to  all  Missouri  river  points 
passhig  through  all  of  these  Mississippi  river  crossings ;  and  the 

merchants  and  manu- 
facturers  in  the  Mis- 
sissippi river  cities 
maintaining  trade  re- 
lations with  all  of  the 
Missouri  river  cities 
and  with  the  terri- 
tory reached  through 
them ;  it  follows  that 
the  rate  between  Du- 
buque, Iowa,  and 
Kansas  City,  Mis- 
souri, cannot  be 
higher  than  the  rate 
between  Dubuque 
and  Council  Bluffs 
(both  points  within 
the  state  of  Iowa) ; 
nor  can  the  rate 
between  St.  Louis, 
Missouri,  and  Omalia, 
Nebraska,  be  higher  than  the  rate  between  St.  Louis  and  Kansas 
City  or  between  St.  Louis  and  St.  Joseph  (movements  wholly 
within  the  State  of  Missouri). 

Thus  from  the  act  of  the  Missouri  commission  in  reducing  its 
distance  tariff  from  00  cents  to  40  cents  for  200  miles,  the  fol- 
lowLig  results  directly  flow: 

(//)  The  local  Missouri  rate  from  points  on  the  Mississippi  river 
to  points  on  the  Missouri  river,  regardless  of  mileage,  is  reduced 
from  00  cents  to  40  cents ; 


Small  Roman  Fif;rRKs  =  KATEs  Permissible,  haped 
ON  Actual  MiLEA<iE,  Iowa  Scale  Ari'LiKi)  in 
Missouri. 

Italic  FnirRES  =  KATEs('ARRiERs  would  actually 
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(/')  Tlie  local  Iowa  rate  from  points  on  the  Missi.'iisipj>i  river 
to  points  uii  tilt'  IMLssnuri  river  (say  ('Union  to  C'ouiiril  Bhiffs, 
350  mile-s)  m  reduced  from  60  cents  to  40  centi^ ; 

(<-)  Tlje  interHttffe  rate  from  | mints  on  the  Mlssis8ip[»i  river  in 
XfiitHuuri  to  points  uw  the  Missoirri  river  in  Iowa  <\y  Xcbra.ska 
(say  St.  Louis  to  Cunneil  Bluffs  or  Onialia)  is  reduced  ; 

{il)  Tlic  interi^ftffe  rate  fmni  points  i*n  tlie  Missmiri  river  in 
Missouri  to  [N lints  on  tlie  Mississijipi  river  in  Iowa  (say  Kaiusas 
City  to  Davenport)  is  reduced. 

Not  only  this,  hut  this  Missimri  cornrnissitm  rate  fnr  200  nnlea 
fixe8  the  maximuni  rate  which  the  Missouri  Paeitie  Haihvay  nmy 
chai'ge  fur  its  haul  of  488  miles  l>etween  St.  Louis  and  Omalia, 
through  Missuuri,  Kansas,  rnnl  Nebraska;  ami  in  like  manner 
the  rate  of  the  Illinois  Central  Railroad  for  its  haul  of  7U^j  miles 
between  the  same  points,  thronj^h  the  States  of  Missouri,  Illinois, 
and  Iowa.    Sec  tlie  map  [p.  r>;l8]* 

Tims,  within  the  tcnitiiry  imdosed  by  tlie  lilinras  Cetitral, 
Missonri  Pacih*-,  and  Utn^k  Island  as  ontlined  on  the  map, 
any  reduction  maile  by  the  Missonri  eomnnssion  in  the  chuss 
rates  for  the  200-mile  tlistauce  ht^tWTen  Ilainnbal,  Missouri, 
ajid  Kansifcs  City,  Missouri,  has  tlie  effect  of  brinji^ing  all  rates 
to  the  level  so  lixed,  not  only  Ijctween  the  crtissings  them- 
selves but,  with  very  sliglit  exceptions,  between  all  intermediate 
ix*ijits. 

This,  again,  is  but  a  prchminary  glimpse  at  the  inevitable 
results  of  this  action  of  the  Missonri  State  Commission. 

The  tirst-class  rate  from  Chicago  to  the  Missonri  river  has  for 
many  years  \n*tn  20  cents  per  100  pounds  higher  than  the  rat« 
from  the  Mississippi  river*  The  competitive  adjustment  would 
recjuire  that  there  Ix?  no  greater  difference  under  the  new  scale. 
Indec^d,  the  rates  from  the  sealKjaiil  to  Chicago  and  the  ilissis^ 
sippi  river  retnaining  as  at  present^  it  is  doul>tful  if  Chicago  and 
the  routes  through  Cbicago  could  compete  sbonhl  the  present 
arbitmry  difference  be  maintainetl  under  the  reduced  adjustment 
The  prcsi-nt  rate  of  80  cents,  first  class,  from  Chicago,  is  one- 
third  higher  than  the  rate  from  tl»e  Mississippi  to  the  MLssouri 
river.    It  is  probable  that  not  more  tluui  one-third  greater  would 
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Ije  practicable  under  the  lowered  S4:"ale,  which  would  make  the 
first-class  rate  from  Chicago  54  centos  per  100  pounds* 

Pe*»ria  uiusst  Ijc  maintained  at  uiic  lialf  the  difference  Ijctweeu 
Chicago  and  the  MissisHip|ji  river.  Mihvaukee  must  he  kept  on 
the  same  rate  basin  as  Chicago.  Tim  rate^^i  froiu  Minneapoha  mid 
St.  Paul  muKt  he  kcjit  llic  same  lus  Cliiea^o  tti  tlie  Fftper  ^Vlis- 
soim  river  crossings  ((hnaha,  Council  lUuffs,  and  Nebraska  City), 
and  5  cents  liiglier  than  Chieago  to  the  lower  crossings  (St,  Joseph, 
Atchison,  Leavenworth,  and  Kansas  City).  Dulutli  takes  fixed 
arbitraries  above  St.  Paul.  The  intervening  territ<rry  in  Wiseon- 
sin,  between  Milwaukee  and  St*  Paul,  is  built  on  arbitraries  over 
either  Cliieago,  Milwaukee,  or  St,  Paul,  and  wcjuld  call  for  read- 
justment accctrdingly.  From  Memphis,  Tennessee,  not  higher  tlian 
Chicago  rates  can  be  niaintaincd  to  Lower  Missmiri  river  crossings, 
and  to  the  upper  crossings  the  first*ida.ss  rate  from  Memphis  can- 
not be  more  than  two  cents  liiglier  than  Hiicago,  To  Sioux  City 
the  rate  from  Chicago,  St.  Louis,  and  Peoria  must  he  kej^t  the  same 
as  from  Chicago  to  Omaha.  The  flrst-cltuss  rate  from  Memphis  to 
Sioux  City  is  to-day  30  cents  higher,  and  himi  Minneapolis  and 
St,  Paul  -0  cents  L-ss,  than  from  Chiragi>  to  Siunx  City,  and  the 
same  percentage  relation  must  be  maintained  on  the  lower  scale. 

The  immeiliate  result,  then,  of  tlie  fixing  1>y  the  Missouri  com- 
missirai  of  a  inaxinnim  charge  of  40  cents,  hrst  elass,  for  the  dis- 
tance of  i200  miles  between  Hannibal,  Missouri,  and  Kmxsas  City, 
Missouri,  is  to  fix  the  rates  for  all  routes  shtjwn  on  the  map 
[l*.  540]  of  what  is  termed  Western  Trunk  Line  territory. 

The  foregoing  outline  illustrates  taily  the  adjustment  of  Urst- 
elass  rates.  In  Westci'n  Classification  territi»ry  there  are  five 
nund>ercd  and  live  lettered  classes,  ancl  the  otlitT  ehisscs  all  Ix^ar 
a  certain  percentage  relation  to  the  first-class  rates.  This  is  true 
to  the  extent  that  any  considi-ralde  reduction  in  the  rate  on  first 
elass  involves  neressary  proi:Hirtionate  rednclions  in  the  rates  on 
othi'r  chisses,  the  severity  of  any  such  reduction  lessening,  of 
oonrse,  as  the  rates  themselves  grow  less  ;  but  the  rates  on  all 
classes  must  go  down  if  i>ne  goes  down,  so  that  the  same  fixed 
relation  lietween  the  classes  may  b^  maintained  on  the  lower  as 
on  the  higher  basis. 


soAim 


MtuWMH 


NEBRASKA 


The  broad  line  iodirHtes  the  tibort-rmo  iliKtHOce  of  l!l^  miles  iu>nm8  Uie  atat« 
of  Mi!4SMiin  hetwceii  Hannibal  and  KanwiA  City  whirh  meaatircs  and  eontncibi  aU 
western  mteK, 

I>«-ft-huinl  tipiires  itidii'iite  prej*enl  ratios. 

Ritiht'hjind  figures  ltidii'ntj>  nfiproxitnaudy  the  nit<*5  whii'h  woidd  r<*suU  were  tb© 
Missouri  (<i>miiii(i«<ii»n  tci  pres<  rHre  the  Iowa  .HCHle  a«  the  Tnaximiim  which  maj  be 
charged  Ui  the  State  of  Mi&suuH. 
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Similarly,  the  outline  only  ilhistrateH  the  change  in  the  arl- 
jiistnient  hiitween  I  lie  principal  btLsiiig  points  in  Western  Trunk 
Line  t-erritory.  But  around  thene  btt^iiig  puiuts  are  grouped  ull 
the  ailjarent  cities  and  towns ;  so  that  an  ailjustiucnt  once  re- 
duced from  Chicago,  or  l*coria,  or  the  Miswissippi  river  to  the 
Upper  <ir  Lower  Mii^souri  ri%^er  points,  a  coiTesponding  reduction 
results  from  all  points,  both  of  origin  and  of  destination,  ht_4d 
conuuon  with  these  basing  point^s.  So  the  rcduetions  In-come 
automatic,  covering  all  intei-state  movement}^  tlu-ougliout  the 
wliole  terriltny  jiictured   in   tlie  outline. 

The  illusiraliiiu  thus  far  deals  only  with  the  change  iu  mtes 
on  business  which  may  be  termed  purely  local  to  the  territory 
iimnediatidy  endjniced  in  tlie  illustration  ;  that  is,  business  which 
h'dH  bolb  origin  and  destination  witliin  the  lerritory.  We  Inive 
not  yet  touched  upnu  that  volume  of  e^istcrn  Inisines^s  to  the 
Xfissonri  river  cities  t<»  St.  Paul  and  Duluth,  and  to  the  territory 
beyond  as  far  west  as  the  stales  of  rtuli,  Itlaiio,  and  Montana, 
or  to  the  southwest^  including  the  Stata  of  Texas  and  tei'ritory 
of  New  MexiciK  Yet  the  rales  mx  this  business  are  quite  as  vitally 
jjivolved.  The  competitive  adjustment  Ix^tween  Clucago,  Peoria, 
Memphis,  the  MLsMissippi  river,  and  the  heatl  of  the  Lakes,  as 
previously  described,  was  originally  evolve<l  and  bus  since  lx»en 
maintained  in  a  measure  to  permit  this  uiercliandise  to  move 
freely  by  all  routes  to  this  tran8-Missouri,  northwestern  and  s^mth* 
western  territory.  Whenever  the  western  factors  of  the  througli 
i-ates  to  tins  territory  are  reduced,  tlie  rates  on  sueh  tbnmgh  busi- 
ness fall  suuultaneously  with  the  rates  on  the  local  business. 

Mert*liaodLse  for  this  western  territory  moves  from  the  East 
by  every  conceivable  route.  Every  all-rail  line  and  every  con* 
ceivalile  eomlnnation  of  rail  hues  publish  the  rates,  Durhiglake 
navigation  daily  boat^s  carry  this  merchandise  tolTncago,  Milwau- 
kee, and  the  head  of  the  Lakes*  It  is  handled  by  steamer  in 
connection  with  rail  lines  from  every  South  Atlantic  pent  from 
Norfolk  to  Jacksonville,  There  is  a  st**amer  load  dispatclied  daily 
frimi  New  York  and  given  to  the  rail  lines  at  the  port  of  (ialves- 
ton,  Texiis.    The  rate  tixed  by  the  authority  of  the  state  of  Mis- 

iri,  between  Hannibal  ajid  Kiuisas  City,  and  based  on  purely 
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loL-al  eooskleratious,  ha.s  its  levuliiig effect  upon  the  ratos  on  tnt'iy 
p<iHiid  of  this  vast  trattie.  The  next  map  shows  the  ultimate  reach 
of  tlu^  rali**niaking  jhiwit  til'  ^lissouri. 

It  is  true  that  tlie  ilhistratifni  hius  proceeilecl  thus  far  on  the 
a.ssuiii|itinn  that  Missouri  might  make  a  reduction  in  its  existing 
elaMS  rates,  and  not  on  the  fatt  tlnit  surh  rediietion  has  hern  made. 
But  Iowa  lias  niecisely  the  same  cuntrol  over  interstate  ml  just- 
men  t.s  that  the  illustration  demon strat-e*s  Missouri  to  have,  and 
as  matter  of  fact  east-and-west  ela-ss  rates  are  what  they  are  to- 
day heeause  Lnva  some  years  ago  j>resoribed  00  cents  as  the  maxi- 
mum chjyge,  first  class,  lor  the  haul  within  its  borders  between 
the  Mississippi  and  the  Missouri  rivers.  The  Iowa  distance  tariff 
uf  1H3S7  actually  mcjusures  to-day  the  revenues  of  the  intei-state 
railromls  on  all  interstate  freight  [)assing  into  or  out  of  ur  beyond 
that  state. 

BesitU's,  Missouri  has  ac^tiuilly  made  radieal  rediictions  in  other 
rates  tliat  illustrate  as  well  tlie  [>rini'iple  of  our  eiuiteiiti^in.  The 
legislature  of  1905  ordered  drastic  reductions  of  rates  on  grain, 
flour,  lime,  salt,  cement,  stucco,  lunilx-r,  agricultural  implements, 
furniture,  wagons,  and  live  stock,  ami  the  legislature  of  1907 
lulded  stone,  gravel,  and  i>ther  commodities*  The  rates  have 
not  been  jnddished,  as  the  constitutionality  of  the  legLslation 
is  in  (juestifiii  before  the  courts ;  but  if  tfie  state's  right  to 
(»rder  the  reductions  is  finally  established,  the  interstate  rates 
on  these  bulk  eonnnodities,  whieli  eonstitute  a  large  percentage 
of  the  carload  tonnage  of  all  western  carriers,  will  come  down 
%vith  thenL 

The  rednctiuns  ^vhteh  will  result  in  rates  on  grain  will  ilhis- 
tmte.  The  short-line  distance  rate  bctw^een  the  Missouri  and 
Mississippi  rivers  wnll  l>e  reduced  from  13  cent^  per  100  poumLs, 
on  wheat,  and  12  rents  per  100  [>onndson  com  and  otlier  grain, 
to  8^  cents  per  100  pounds  on  uU  grain*  Tlie  state's  action  also 
calls  for  a  reduction  of  ^  cent  per  100  pounds  in  the  proportional 
rate  on  wheat  hetwecji  Kansas  City  and  Hannibal.  This  propor- 
tional rate  of  9  cents  is  the  rate  applied  on  all  wheat  coming  from 
beyond  the  ISIissouri  river,  and^  as  in  the  case  of  the  class  rates, 
it  is  the  pivotal  rate  in  the  whole  adjustment.    If  the  legislature's 
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action  Is  finally  iipjiekl,  a  read jiislmt'iit  nf  the  whole  rate  fabric 
t)ii  western  grain  will  result,  There  is  no  more  i>ensitive  adjust- 
ment in  existence  than  the  grain  rates.  No  single  part  of  any  of 
the  thrtmgh  rates  can  bedistnrhed  with^aU  disturbing  the  revenue 
on  a  large  part  of  the  whole  movement. 

(VimpetititHi  anil  market  coiulitions  recpiire  that  the  rates  on 
grain  friuii  thi*  States  ol  Kansas  and  Nebraska  shall  hv  so  adjusted 
thafc  the  grain  raised  in  thnse  states  can  UKive  eiustward  freely 
through  either  of  the  |>riinary  markets  at  the  Missmiri  river» 
Kansas  City,  or  Omaha.  Wlien  these  markets  are  reached,  not 
ahaie  the  grain  markets  of  tlie  Uniteil  States^  but  the  foreign 
njarkets  jis  well  must  be  open  to  the  producer,  so  that  the  Ne- 
braska or  Kansas  producer  may  have  the  lienefit  of  the  liest  pre- 
vailing market  price  o(  the  world  to-day  ;  ami  the  adjustment 
must  be  maintahied  from  day  to  day  so  that  the  large  grain 
buyers  may  take  the  surplus  grain  hi  to  elevator  storage,  not 
only  at  tbe  Missouri  river,  lait  at  the  large  storage  points  at  the 
Mississippi  river,  the  Ohio  river,  the  Lake  ports,  t!ie  milling  cen- 
ters, and  the  Atlantic  ami  Gidf  seaboard,  with  the  full  assurance 
that  wdien  the  demand  makes  eastern  or  southern  slii[jment  de- 
skable  he  will  have  a  parity  of  rates  in  either  direction  through 
any  market.  If  the  reduced  rates  are  finally  enforced,  the  ms^le- 
rial  retlnctions  within  the  state  will  be  insignificant  compared 
with  the  automatic  rednctions  in  the  interstate  adjustment  which 
must  folli^w.  Tlie  same  reduction  must  be  made  from  Omaha,  not 
only  to  St,  Louis  but  to  the  other  Mississippi  river  crossings; 
to  Peoria  and  (Jhicago,  tlic  gat^iways  to  the  Central  States ;  to 
Louisville,  Evans ville,  Cairo,  and  Memphis,  the  market  points 
for  all  the  soutlieastern  states;  to  Little  Kock,  Texarkami,  F<irt 
Worth,  Dallas,  and  Shreveport,  the  principal  market  gateways 
for  the  States  nf  Arkansas,  l^ouisiana,  and  Texas;  and  to  Min- 
nea|Kjlis,  the  largest  of  the  milling  centers.  Any  reduf^tion  in 
the  rate  to  t!ie  Mtssissi[ipi  river  ami  Chicago  means  just  that 
much  reduction  in  tlie  revenue  on  grain  niovhig  to  Boston, 
New  York,  Philadelphiii,  Baltimore,  and  Newport  News  for 
export,  as  these  rates  are  all  made  on  the  Mississippi  river  com- 
bination.   ^Vnd  when  these  rates  go  down,  a  siniilax'  reduction 
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is  ftirred  in  the  mte  to  I'eBsaeula,  Floriiljt,  Mobile,  Alabama, 
New  Orleans,  Louisiana,  ainl  Fort  Ardmr  and  Galveston,  Texas, 
for  export 

It  ba.s  never  iKeen  found  feasible  to  eany  liR^al  antl  |»ropi)rtioiial 
rates  on  the  mime  basis,  and  tliere  is  therefore  the  i»robability  of 
furtlier  reductitm  In  the  proportional  baaia  To  what  figure  the 
|3roporti<»tial  rate  on  wheat  Jieross  Missouri  mi^bt  fall  as  the  re* 
suit  of  earrying  a  loeal  rate  of  8|  eents  is,  of  euurse,  probkuuati- 
cal.  The  rates  up  to  this  time  have  always  Iw-eu  niaiutained 
about  foar  rents  lower  than  tlie  loeal  rate's.  T!ie  aeeumpany- 
iiig  ebart  only  illustmtes  the  direet  reduetious  in  the  existing 
propurtional  rates- 


Re*!  nr-tion  ]n  the  wheat  and  flonr  nit«?  ndjiistinent  tmmediat<ily  reaulting  from 
mluftion  ill  Hit-  stato  ruih-siKe  mti^s  ordered  by  llic  MIks^uiH  Je^finlafurtf, 

The  UrtMid  line  iiidJcat^'H  the  eimirnlliiiK  dbtaiice  of  Um  mik's  hetween  the  3 
Aud  MisHifisippi  river  having  jwintA, 

Lkft-IIami  Fic5i'RE»=:  Present  rMapoitTioxjtL  Ratks 
Ri^ht-Ha?(ii  TiurRi;9=KRi»i  ct:i>  RiTKf*  made  Necessary  by  Kkdvctiok  iir 
Ratk  vitou  KAftisAf*  City  to  ILtsfNiHAL 
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Kansas  and  Nebraska 

During  the  year  1907  the  Uinhmid  Commission  of  Kansas 
forced  a  reduetiini  ot  15  p<^r  cent  in  the  existiiig  rates  on  grain 
witliiii  tlie  state*  A  reduction  iii  grain  rates  always  applies  as 
well  on  Hour,  meal,  and  other  grain  products*  Tiie  Nebrtmka 
Oomniission  forced  a  15  per  cent  reduction  in  Ktate  rates,  not 
only  on  grain  anil  grain  products,  l>ut  on  live  stock,  eoal,  hoiiljer 
and  fruits,  and  vegetables. 

Kansas  and  Nehmska  do  not  eonsnme  a  hundredth  part  of 
what  they  priwlnee,  and  the  great  bulk  of  tlie  comuiodities  c^on- 
sumed  within  these  states  is  pro<luced  outside  of  thetn.  Tlie 
freight  destined  from  points  of  origin  within  either  state  and 
mo%'ing  under  the  Htate's  mileage  rates  to  points  of  consumption 
within  the  state,  Ls  a«  nothing  to  that  which  moves  to  points  be- 
yond tlie  state.  That  is  to  say,  nearly  all  the  traffic  of  lutth  tlie 
states  is  interstate,  anrl  subjet^t  to  tlie  inihienee  of  the  comiietitive 
interstate  rate  adjustments. 

The  proiluets  of  Kansiw  and  Nebraska  find  their  primary 
markets  (Kansas  City,  Kansas,  and  Omaha,  Nebraska)  on  the 
Miss<inri  river  at  tlie  extreme  etustern  boundary  o(  the  state,  and 
the  state  regulation  fixes  the  rate  at  which  the  product  ls  hauled 
from  points  of  prothiction  to  these  primary  markets,  no  matter 
what  tlic  ultimate  destination  of  tlie  product  may  lie.  As  a  result, 
the  15  per  cent  reductions  in  the  grain  rates  required  by  both 
state  commissions  have  called  for  a  flat  re<hi(*tion  of  just  that 
amount  in  all  inten-statc  rates,  and  a  eorres^*ondi ng  shrinkage  in 
railroad  revenues  on  prac*tically  all  of  the  grain  raised  iu  both 
the  states. 

A  contingent  result  is  a  horizontal  reduction  in  the  rates  on 
OkhJioma  grain,  The  Choctaw  line  of  the  Rock,  Island  opemtes 
in  Oklahoma  under  a  charter  wdiieh  [irovides  that  its  rates  in 
that  stati'  must  not  be  higher  than  they  are  in  the  .states  from 
which  it  enters  Oklahoma.  The  line  enters  Oklahoma  from 
Kansas,  as  well  as  from  Arkansas,  and  the  charter  provision  re- 
cpiired  an  iinuiediate  adjustment  of  the  Oklalionia  rates  on  the 
Kansas  scale*    With  the  Oklahoma  rates  on  the  Kansas  liasis  it 
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WHH  fouri'l  irri^i^iMxihUf  Ut  maintain  tlie  adjustment  formeriv  pre- 
%'ailin^  from  [M;iritM  in  tviniilu-m  Oklahoma  to  points?  in  Texas, 
and  a  rea/ljuKtm^'nt  there  waw  neeessarj-.  Similar  re*lueii«jQ5  oi 
the  raten  to  ArkannaM  |KiintM  will  \je  require<L 


CllANiJKS    IN    WllKAT    UaTKS* 

I^*ft>hai)(l  iVunnvH  un»  forniVr  nitos. 

Kinlu-haiul  li^iiivs  aiv  nitos  foix'tni  by  C^tlmnission's  roductions. 

*  Ntvossitutoil  l>y  tlu»  l.">  jHij*  oont  nnluotion  onlored  by  tho  Kansa.s  and 
Nohra.ska  ('oinmissi«»ns  o\\  thoir  intrastnto  nUos.  Other  grains  aiul  irrain  pixxi- 
uot**  an«  Miuilariy  aflfootiHl.    Kvory  inniit  is  uflfootol  like  tlie  ftw  luiv  ^ho^vn. 
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This  sitiiatinn  cleai-ly  illustratt^s  tlie  interdependence  of  statt^ 
and  interstate  raten.  The  elmit  on  page  54 1>  will  give  a  [mrtial 
ilhistratlon  of  the  situation.  It  c^n,  of  course,  pietiire  the  effect 
only  at  a  few  points*  The  reduetioiLs  are  geneml,  affecting  everj' 
point* 

Texas 

In  Texas,  state  regnhition  of  rates  is  dehberately  designed  to 
control  tlje  rates  on  intei-state  business  both  into  and  out  of  the 
state.  There  is,  from  the  staiulprnnt  of  tlie  state,  exeellent  reason 
for  this  policy ;  for,  aside  frDin  its  timber  and  a  portion  of  its 
gi^ain,  little  whieh  Texas  pn»dnees  is  eonsumed  within  the  state, 
and  the  bulk  of  tlie  food  stuff's,  wearing  apparel,  and  nianufae- 
in  red  articles  winch  its  citizens  consume  or  use  ai*e  imported 
from  other  states. 

The  State  CoramLssion  has  always  conceived  it  to  l>o  to  the 
state's  int-erest  to  link  its  fortunes  with  the  coastwise  steamship 
lines  rather  than  witli  the  all-rail  carriers  reaehiiig  the  state 
through  its  northern  gateways.  Consequently  the  Commission 
has  made  the  port  of  Galveston  the  radiating  point  in  its  a^ljust- 
ment.  llie  tdavss  rates  from  the  eastern  sealwiard  have  alwa^'s 
been  made  the  exact  eonibinatiou  of  the  steamship  rates  fruni 
New  York,  Rost(in,  Philadelphia,  an*!  Baltiiufire  to  the  port  of 
Galveston,  [)lus  the  Comuiission's  h*eal  rates  Hiciice  to  every  point 
in  the  state.  This  has  forced  tlie  rail  carriers  to  group  all  the 
producing  territory  west  of  seaboard  territory,  and  to  inauitain 
a  relative  adjustment  ealculated  to  permit  these  territories  to 
market  their  products  in  Texas  in  competition  with  the  rates 
from  the  seaboard  fixed  for  the  rail  carriers  both  in  ami  outside 
the  state  Ijy  the  Texas  C^ominission  and  the  steamship  lines. 

It  necessarily  follows  that  whenever  the  Texas  Commission  re- 
duces a  rate  from  Galveston  the  n'vcnue  of  the  state  carrier  on  all 
Texas  business  originating  at  the  Atlantic  seaboard  is  lowered, 
and  the  int-erstate  can-iers  are  compelled  to  make  corresponding 
reductions  from  every  other  basing  point.  The  immediate  effret 
of  a  rt'ductii^n  of  a  cents  in  the  Connnissiou's  iii-st'elass  rate 
from  Galveston  to  Waco  is   outlioed  m  the  following  charts 
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Ti'XiiH  \H  iilH)V<i  (ill  ti  ('otton-j^rowinj^  Ktate.  The  wealth  of  its 
fanning  (tonitiiuniiicH  iind  i\u*  huHineKH  of  itH  cities  Ls  foundeJ  on 
the  pHHliKJiion  mid  iniirketin^  of  thiH  staple.  The  revenues  of 
tho  (MiiTJf'rH  within  thn  HUit<^  an;  largely  (lei>enclent  ui»on  tlie 
movnurnt  of  th<»  rotton  cirop.    Texan  produces  one  quarter  of 


ThU  rhari  «iho\\«it)io  iv<luotlou  \\\  intorstnto  rates  whlrh  would  follow  a  reduction 
of  lUr  rtiUM  in  \\w  l»»\UM  liaili-xviul  roinmiviion's  Hrst-<'lass  rate  from  Cialveston  to 
Waoo.  \  rho  rulo*  nUonm*  «p|»l>  onl\  fr\Mu  tho  liasin>;  |H»ints.  AH  other  towns  Kn»up 
anmiid  Ihrso  ami  I  ho  r«««lmM)oii  fiMiu  all  Is  tho  same  as  fnmi  the  b:isiug  point.) 

Irrtu  Kii.t  ui «      K\ri'»  vr  rHi.'*^:Nr  in  Kkkkot 

l.o\\i.'H    Kn.iKiH      KvriH    wiiuii    woi  u»    vitly    FOLLOwixii    the    Abovk- 

all  tho  i'ouou  i:t\Avu  within  the  Tnitod  States,  It  has,  however, 
no  rottou-spinniuij  industry  worthy  the  name.  Pn>lx\bly  99  f>er 
ivnt  of  iho  rotton  i;!>»wu  iit  the  state  is  stmt  to  New  England 
and  southeastern  spiitniitg  pvunts  ami  to  foreign  countries.    The 
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revennes  of  the  niirricrs  on  iill  tliis  intert^tate  and  foreign  cotton 
freight  are  ahsohitely  th'^ieiuleiit  upon  the  rate.s  fixed  by  the 
KaQroad  Commission  of  Texas  to  tlie  port  i»f  (ialveston. 

Three  years  since,  the  Cnmiuission  ordered  a  reduction  ill  cot- 
ton rates  of  5  eents  per  100  ptninds,  or  $1  per  ton.  Tlie  move- 
ment from  Texaw  Uf  interstate  and  foreign  destinations  in  the 
fi^eai  year  ending  June  J^O,  IDQti,  was  a  mi  I  lion  and  a  half  tons. 
The  direct  result  to  intenstale  eurriers  fi'om  tiiis  one  aet  of  the 
Commission  has  been  an  annual  shrinkage  in  tlieir  revenues  of 
jnie thing  like  a  million  and  a  half  of  dollars. 

A  cardinal  priueiple  in  tht*  three  principal  classification  tem- 
tories  is  that  valuable  commodities  such  as  dry  goods,  notions, 
boots  and  shoes,  liats,  etc.,  shall  take  first-class  rates,  whctiier  the 
goods  are  shipped  in  carloads  or  in  less  than  carload  qujuitities. 
There  is  no  voluntary  variation  from  this  in  any  interstate  ad* 
justnient.  The  juinciple  has  frequently  been  reviewed  without 
disapproval  by  the  Interstat*^  Commerce  Ctjmmission,  The  Texas 
Commission,  however,  has  taken  the  opposite  view,  and  ui  it^ 
state  classification  lias  fixed  Class  "A'"  basis  on  these  eounnodi* 
ties  when  shipped  in  carload  (piantities.  Tliis  action  on  their 
part  lias  no  force  or  effect  so  far  as  eoneenis  state  trathc.  None 
of  these  connnndities  are  nianuftu^tured  within  tlie  state,  and  no 
house  iir  the  state  jobs  them  in  carload  quantities.  The  State 
Commission's  aLtion  docs,  however,  reduce  the  interstate  nite  on 
these  connnodities  from  New  York  to  interior  Texas  towns  37 
cents  per  100  pounds  in  carload  lots. 

That  the  Texas  Commission  exercises  its  rat^e-making  powers 
with  del  liberate  inteiit  to  control  the  interstate  rates  for  the 
benefit  of  its  industries  appears  from  the  follow^ing  illustration. 

The  Rock  Island  htus  a  line  running  southwest  from  the  State 
of  Kansas,  passing  diagonally  across  the  Panliandle  of  Texas 
into  New  Mexico  and  on  to  E!  Paso.  There  are  large  salt  indus- 
tries on  this  line  at  Hutchinson,  Kansas,  and  in  the  year  1905 
the  Rock  Island,  Imng  asked  to  estaldish  a  reasonable  rate  from 
Hutchinson  into  its  Panhandle  towns,  [lulilished  an  average  rate 
of  19|  cents.  The  average  distance  is  alx>ut  300  miles.  There 
ai'e  salt  plants  of  considerable  importance  at  Grand  Saline,  Salt 
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City  and  Colorado,  Texas,  and  under  the  State  Commission's 
onlers,  the  Rock  Island,  in  connection  with  other  lines,  had  in 
effect  an  average  rate  of  20i^  cent«  per  100  pounds  from  these 


state  salt  plants  to  the  Panhandle  towns.  The  average  haul  to 
these  pohits  is  from  (Irand  Saline,  525  miles  ;  from  Colorado,  GGO; 
and  Salt  City,  Texas,  G90  miles.  When  the  Kock  Island's  inter- 
state rate  came  to  the  attention  of  the  Texius  Commission,  it 
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orflered  the  TJork  Isliintr«  Texiis  liin;  to  tioat'ooeiir  in  the  rt*du<> 
titm,  threatening  thut  if  tlie  intei*8tate  rate  were  alluweil  ti>  stay 
in,  they  would  compel  tlie  state  earriers  to  haul  Halt  from  these 
state  plants  to  tlie  Piuiliamlle  points  for  1*^  cents  per  100  pounds. 
Needless  to  nay,  the  interstate  rate  Avas  withdrawn,  ami  it  remains 
tO'day  at  the  Texas  maxinuim  rate  of  22i  cents.  The  map  on 
page  550  illustrates  the  situation. 

iLLrSfUS 

Recent  rerhietions  in  class  rates  in  Illinois  liave  forced  rechic- 
tions  tjf  the  intei>itate  rates  lietween  St.  Louis,  llarndhal,  yuiney, 
Keoknk,  Davenport,  and  I)uhnt]ue^  and  will  eventually  force 
similar  reductions  in  rates  lietween  intermediate  local  points 
eitlier  wliolly  interstate  or  wholly  within  otlier  states  than  Illinois, 

Akkaxsas 

The  Arkansas  Commission  hius  prescrihed  a  full  line  of  c]a*ss 
and  eonnnodity  rates  which  produce  an  effect  on  all  the  rates  on 
merchandise  brought  iido  the  stat^  from  points  beyond,  similar 
to  the  results  of  t!iu  TexiLs  Cominission's  regulation  of  the  rates 
in  that  state. 

MiNXESKJTA 

The  >finnesota  CoiuniLssion  has  fixed  a  scale  of  class  rates 
within  the  state  which  recently  required  the  Uneling  down  of  all 
rates  from  Mumeapolis,  St.  Paul,  an<l  Duluth  to  Iowa  and 
Dakota  points.  It  was  with  respect  to  this  situation  thut  Judge 
Ijfjehren  «uid  in  the  case  before  him  involving  the  vulidity  of 
these  rates  : 

It  would  seem  t«»  Ix*  v*?ry  difficult  t^i  avoid  »  .  .  the  conelusion  that;  these 
raieit  fixeil  in  r^esiK^ct  to  ilinnt'sota  do  necessarily  and  directly  affect  inter- 
stat-e  tH»nimcrce.  ...  1  Imvv  no  rtoulat  that  Cuiig^ress  mij^ht  very  prn|>erly, 
under  the  Cf»ustit»ti<»!iid  |>rovisioii  i^ivin^  it  the  entire  jMtwer  of  coiUr*>l 
over  interHtute  conimere»»,  a^sstnne  control  of  the  avenues  of  interstate  cotn- 
merce^  of  the  railroads  whieli  are  ent^aj^eil  in  inlcrstjitii  eommerce,  and  of 
all  rates  whh-h  are  colleeted  hy  those  railroads,  whether  within  the  states 
or  without  the  stat>eA,  because  th(^  matter  of  those  rat**«i  wonhl  aflFect  these 
avenues  of  interstate  coaiineree,  and  nught  affect  their  ability  to  continue 
lis  avenues  of  interstate  commerce. 
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And  as  to  this  argument,  urged  before  the  Supreme  Court  in  the 
Minnesota  rate  case,  recently  decided,  the  opinion  of  Mr.  Justice 
Peckham  says : 

Still  another  Federal  question  is  urged  growing  out  of  the  assertion 
that  the  laws  are,  by  their  necessary  effect,  an  interference  with  and  a 
regulation  of  interstate  commerce,  the  grounds  for  which  assertion  it  is  not 
now  necessary  to  enlarge  upon.   The  question  is  not,  at  any  rate,  frivolous. 


XXI 
THE  NORTHERN  SECURITIES  COMPANY  i 

THE  certificate  of  incorporation  of  the  Northern  Securi- 
ties Company  was  signed  by  the  three  incorporators  and 
acknowledged  in  the  state  of  New  Jersey  on  the  twelfth  of  No- 
vember, 1901.  During  the  three  days  immediately  following, 
resolutions  were  adopted  by  the  newly  organized  company, 
authorizing  the  purchase  of  any  shares  that  might  be  tendered 
to  the  company,  under  specified  conditions  and  terms.  Power  to 
do  so  was  expressly  granted  in  the  charter.  "The  objects  for 
which  the  corporation  is  formed  are  :  To  acquire  by  purchase, 
subscription,  or  otherwise,  and  to  hold  as  investment,  any  bonds 
or  other  securities  or  evidences  of  indebtedness.  ...  To  pur- 
chase, hold,  sell,  assign,  transfer,  mortgage,  pledge,  or  otherwise 
dispose  of,  any  bonds  or  other  securities  or  evidences  of  in- 
debtedness created  or  issued  by  any  other  corporation.  ...  To 
purchase,  hold,  etc.,  shares  of  capital  stock  of  any  other  cor- 
poration .  .  .  and,  while  owner  of  such  stock,  to  exercise  all 
the  rights,  powers,  and  privileges  of  ownership,  including  the 
right  to  vote  thereon.  .  ,  ."  The  nature  of  these  powers,  with 
respect  to  the  signs  of  indebtedness  of  other  corporations,  has 
caused  the  company  to  be  commonly  described  as  a  holding 
company. 

This  particular  idea  of  a  holding  company  antedates  the 
Northern  Securities  Company  by  seven  or  eight  years ;  and,  in 
a  larger  sense,  the  principle  involved  in  the  holding  company 
has  found  at  least  partial  expression  in  the  organization  of  rail- 
way companies  for  half  a  century.  The  voting  trust  may  also 
be  regarded  as  an  antecedent  of  the  modern  holding  company, 

*  From  "A  History  of  the  Northern  Securities  Case,"  Bulletin  of  the  Univer- 
8ity  of  Wisconsin^  No.  142,  July,  1006,  pp.  225-241.  Elaborate  footnote  references 
are  omitted.  The  problems  of  railroad  combination  both  economic  and  lej,^l 
are  discussed  in  Ripley's  Railroads:  Finance  and  Organization.  — En. 
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and  the  causes  which  have  produced  the  one  are  analogous  to 
those  which  have  produced  the  other.  The  process  of  iDetanior- 
phosis  Ix^tweeii  tlie  voting  trust  and  the  holding  company  does 
not  appear  to  be  either  long  or  complex:. 

Both  the  remote  and  the  immediate  caujjses  of  the  organiza- 
tion of  the  Northern  Securities  Company  wem  partly  personal 
and  partly  economic.  They  were  pei^onal  in  so  far  as  the  Secu- 
rities Company  was  the  outgrowth  of  a  desire  on  the  part  of 
certain  men  to  perpetuate  a  certain  policy.  The}^  were  economic 
in  that  the  execution  of  certain  large,  almost  empire-building 
plans  conld  be  promoted,  in  the  estimation  of  its  founders,  by 
the  company.  The  founders  of  the  company,  throogli  years  of 
effort,  had  become  accustomed  to  associate  their  railway  proper- 
ties with  a  certain  economic  policy.  And  tlms  the  persnual  and 
the  economic  causes  of  the  organization  of  the  company  prac- 
tically become  merged  into  one,  namely*  the  desire  to  insure 
uninterrupted  progress  in  the  building  of  a  great  system  of 
transportation.  The  existence  of  other  causes,  like  the  desire 
to  suppress  competition,  to  inflate  values,  hiis  been  alleged.  An 
examination  of  these  will  be  taken  up  later. 

The  original  idea  of  the  Securities  Company  was  that  it 
should  embrace  the  ownership  of  about  one  third  of  the  Gi-eat 
Northern  stock.  A  small  nunilier  of  the  Great  Northern  stock- 
holders, not  to  exceed  eleven  out  of  alxmt  1800,  felt  that  they 
were  getting  altjng  in  years.  One  of  them  vms  eighty-six,  an- 
other eighty-two,  and  several  of  them  past  seventy  years  of  age; 
and  they  desired  to  work  together  as  they  had  done  for  more 
than  twenty  years.  Some  of  these  stockholders  lived  in  foreign 
countries.  Tlieir  powers  and  privileges  had  to  be  exercised  by 
their  legal  representative.  This  might  continue  to  work  satis- 
factorily as  long  as  the  old  circle  of  associates  remaiued  unbroken; 
but  a  iinmlier  of  tlieni  felt  tliat  a  more  pennanent  arrangement 
would  l)e  preferable,  A  close  corporation,  embracing  six  or  eight 
men,  \vas  suggested,  to  wdiich  others  objected  because  such  an 
arningement  would  violate  the  principle  of  equality  wdiich  had 
always  prevailed  among  Great  Northern  stockholdei-s.  As  soon 
as  the  idea  of  exclusiveness  had  been  abandoned  and  an  inclusive 
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oi^p^anization  decided  upon,  "the  question  came  up:  Why  not 
put  iu  the  Northern  Pacific?  That  in  the  wuy  it  occurred/' 
This,  in  substance,  is  the  manner  in  which  President  J.  J,  Hill 
summarizes  wliat  has  been  alluded  to  almve  as  the  **  personal  " 
element  in  the  organization  of  the  Securities  €'ompany.  And 
to  place  at  the  head  of  the  new  company  the  guiding  spirit  and 
constructive  genius  of  that  group  of  men  at  once  made  the 
Securities  Company  doubly  a  matter  of  *^  moral  control/'  of 
**  foitifi cation/'  and  of  **  strength,**  In  the  words  of  a  colleague, 
who  is  familiar  witli  the  territory  through  which  the  Great 
Northern  milway  runs,  that  road  is  ^*  regarded  as  a  personality. 
People  know  that  there  is  some  one  whom  they  can  see  and 
talk  to.  If  other  means  fail,  they  know^  they  can  go  to  see 
*Jlm'  Hill  al>out  it,  and  he  will  give  them  a  fair  hcarmg.'" 
From  the  threefold  point  of  view  of  public  policy,  of  person- 
ality, and  of  business,  the  actual  coursie  of  the  oi^ganization 
represents  the  best  that  coiild  have  been  done. 

The  desire  to  secure  a  permanent  basis  for  the  inteKfhange 
of  commodities  between  great  producing  sections  of  the  United 
States  ajid  of  the  Orient  may  be  chiuiicterized  as  the  largest 
economic  cause  of  the  organization  of  the  Securities  Company. 
The  Great  Northern  and  the  Northern  Pacific  railways  had 
lived  in  comparative  peace  with  each  other  for  twenty  yciirs. 
Both  had  maintained  joint  rates  with  otlier  roads  like  the  Bur- 
lington. The  Burlington  taps  the  principal  live-stock  markets, 
iniporttuit  cotton,  coal  and  mineral  areas  of  the  United  States, 
The  unified  control  and  management  of  these  three  great  systems 
of  railways  —  Great  Northern,  Northern  Pacific,  and  Burlington 
—  makes  it  possilile  to  secure  a  sntlicient  variety  and  quantity 
of  freight  to  make  systematic  back  loading  a  certainty.  Back 
loading,  together  with  a  steady  flow  of  freight  large  enough  to 
insui*e  the  economical  utilization  of  motive  power  and  car  ca- 
pacity, results  in  a  geneial  economy  of  operation  which  makes 
rates  that  would  bankrupt  numerous  other  roi\ds  remunerative 
to  the  systems  embraced  in  the  Securities  Company.  Such  a 
flow  of  freight  had  been  developed  on  the  basis  of  joint  rate 
agreements  with  railways  and  agreements  with  steamship  lines. 
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The  %^aliie  of  tlie  railway  properties  conccraetl,  as  well  as  the  ■ 
continued  prosperity  of  Ibe  cotaniercial  anil  industrial  interests 
served  by  them,  depended  largely  upon  the  periuaneney  and 
security  of  the  arrange ineuts  whitli  had  Ix^gtin  to  t*rystallize  with 
the  turn  of  the  century,  and  to  which  the  openitig  of  the  Orient 
promised  to  bring  still  greater  retirrus.  However,  joint  i"ute« 
may  be  withdrawn  at  any  time,  and  it  wima  thought  too  hazard- 
ous to  build  up  a  great  husiness  *^  extenduig  aem.ss  the  continent 
and  even  aci"i>ss  the  ocean  on  the  basis  that  to-morrow  the  rat-e 
miglit  be  changed  or  tlie  imrty  with  whom  we  were  workmg  to 
reach  the  different  points  of  production  ur  ei»nsuniptiou  had 
some  other  interest  ur  some  greater  interest  elsewhere.  It  was 
necessary  in  doing  this  that  we  should  have  some  reasonable 
expectation  tlmt  we  coukl  control  the  permanency  ai  the  rate  and 
that  we  would  l>e  able  to  reach  the  markets.  In  other  words,  if 
the  man  pr* blueing  himber  on  the  coast,  or  cattle  on  the  rimches^ 
or  ore  in  the  mines,  coidd  not  find  a  market  for  it  and  if  we  could 
not  take  it  to  a  market  that  would  enable  him  to  sell  his  stuflf 
fnr  a  profit,  he  w^oukl  have  to  stop  producing  it.  That  was  the 
line  we  worked  upon,  and  that  was  the  reason  we  felt  called 
n[>«in  to  put  ourselves  in  a  positiou  where  we  could  control 
access  to  the  markets/'  «  •  •  ♦  t 

A  glance  at  a  milway  map  of  the  territory  west  of  the 
Mississippi  reveals  tbe  importance  and  strength  of  tlie  Burling- 
ton system.  West  of  the  Missouri  river  it  lies  iJi  the  very  hip 
of  the  LInitm  Pacilie,  while  east  of  tliat  river  it  forms  a  great 
Inidge,  with  its  terminal  pier  in  Chicago.  The  Northwestern, 
St.  Paul  and  Burlington  systems  hirgij-ly  complement  each  other 
in  the  great  mannfucturing,  agricultural  and  mineral  regions  of 
the  greater  northwest.  In  relation  to  the  (treat  Northern  and 
Northern  Pacific,  the  Burlington  is  like  the  point  and  mold- 
board  of  a  plow,  the  beam  and  handles  of  which  are  constituted 
by  the  former  systems.  The  Burlington  connects  Chicago  with 
St.  Louis,  Kansas  City,  Omaha,  Denver,  St.  Paul  and  Minneap- 
olis, and  numerous  smaller  but  important  cities,  which,  taken 
collectively,  represent  the  manufacture  and  sale  of  ever}^  staple 
commodity  and  the  raw  materials  therefor. 
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An  alliance  with  a  system  possessing  the  tactical  and  pliys- 
ical  advantages  of  the  BnrUngton  could  not  be  otherwise  than 
a  source  of  strength  and  profit  to  the  party  making  such  an 
alliance. 

For  many  years  the  Great  Northern  and  Northern  Pacific 
had  been  contemplating  dii*ect  connection  with  Chicago.  Tlic 
usual  alternatives  of  the  construt^tion  of  a  new  line  or  the  lease 
or  purchase  of  an  existing  one,  presented  themselves.  The 
former  w^ould  result  in  unnecessary  duplication  and  waste ;  the 
latter  only  was  deemed  expedient.  The  improved  tiiiancial 
condition  of  the  Northern  Paeitic  and  the  dissolution  of  the 
voting  trust  planned  for  January  1,  1901,  made  the  year  1900 
propitious  for  the  execution  of  the  long-cherished  plans  for  an 
eastward  extension.  At  leti>it  five  different  lines  were  within 
the  range  of  possibility.  These  were:  the  Wisconsin  Central; 
Chicago  ^  Northw^estern ;  Chicago,  Milwaukee  &  St.  Paul ;  Chi- 
cago,  Burlington  &  Quincy  ;  and  the  Chicago  Great  Western. 
To  what  extent  each  of  these  great  lines  figured  as  possibili- 
ties in  the  minds  of  the  Great  Northern  and  Northern  Pacitic, 
and  the  relative  degrees  of  desirability  which  were  attached  to 
each  hy  them,  does  not  appear  in  the  tcslimon3%  although  the 
statement  may  be  positively  made  that  more  than  two  of  these 
railways  were  made  the  subject  of  correspondence  and  probably* 
also,  of  tentative  solicitation. 

The  preferences  of  J.  J.  HiD  and  J.  P.  Morgan,  with  respect 
to  the  particular  line  to  he  acquired  as  an  eastward  extension, 
do  not  appear  to  have  coincided,  when  an  extraneous  factor 
appeared,  which  probably  added  the  force  of  circumstances  to 
Hill's  preference.  It  appeal^  that  during  the  *^  fall  of  1900  or 
early  winter  of  1901"'  the  Union  Pacific  interests  purchased  in 
the  market  some  *8v000,000  or  $9,000,000  out  of  *1 08,000,000 
r>r  *109,000,000  of  tlic  Burlington  stock.  Much  of  the  Burling- 
ton stock  had  been  lield  for  many  years  by  people  who  had  in* 
herited  it,  and  it  was  found  impossible  to  secure  control  of  the 
property  through  purchases  in  the  open  market.  This  episode  in 
the  stock-market  hast-ened  the  completion  of  negotiations  which 
probably  had  been  begun  before  that  time.    The  two  northern 
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transcontinental  lines  were  not  inclined  to  permit  a  riYal  interest 
to  wrest  from  them  this  mueh-coveted  property  without  leaving 
a  ^single  stone  unturned.  The  testimony  does  not  show  a  dii^ect 
causal  connection  between  the  attempt  of  the  Union  Pacific 
interests  to  purchiise  the  Burlington  in  the  open  market  and 
the  negotiations  of  HiD  for  the  same  property,  although  more 
than  mere  coincidence  probably  existed*  Negotiations  were 
opened  by  Hill  with  the  executive  cammittee  of  the  board  of 
directors  of  the  Burlington  system  about  Christmas,  1900,  or 
January  1,  190L  Prior  to  this  date  no  negotiations  had  taken 
j4ace.  ^^  The  actual  negotiations  commenced  about  or  after  the 
middle  of  January,  1901 /'  Early  in  March,  1901,  E,  H.  Har* 
riiiJiin  aiiil  Jacob  IT  Schiff,  acting  for  themselves,  or  for  the 
Union  Facilic,  or  for  interests  friendly  to  the  Union  Pacitic, 
requested  to  be  allowed  to  join  with  the  Great  Northern  and 
NorthtHTi  Pacitic  in  tlie  purchaise  of  the  Burlington.  This  request 
was  i*efu8t^d.  At  that  time  the  Ujiion  Pacific  interests  no  longer 
owned  the  eight  or  nine  millions  of  Burlington  stock  which  had 
been  purchased  during  the  preceding  fall  or  winter,  but  they 
now  desired  Uj  secure  a  half  interest  in  the  final  purchase.  A 
month  later  the  Buflington  sale  was  consummated.  The  two 
nnithern  roads  had  nmde  the  offer  which  the  Burlington  dii'ect- 
ors  had  specilied  beforehand  as  satisfactory  to  Hill,  and  nearly 
all  the  Burlington  shareholders  accepted  it.  The  Great  North- 
ern and  Northern  Pacific  each  received  one  half  of  the  #108,- 
000,000  of  capital  stock  of  the  Burlington  at  $200  per  share, 
payable  in  joint  collateral  four  per  cent,  long-time  bonds  of  the 
two  rnmi»iuiies,  for  the  payment  of  whicli  the  acquired  96.79 
per  cent  of  the  stock  of  the  old  Burlington  Company  was 
plcflgcd  as  collateral  security.  These  two  companies  had  now 
become  joint  ovvnei^  of  all  the  Burlington  stock,  and,  as  such, 
they  had  the  right  thereafter  to  exercise  all  the  rights  and  privi- 
leges of  sharehokiers,  including  the  right  to  elect  the  lx>ard  of 
directors.  The  purchase  of  the  Burlington  stock  by  the  two 
companies  in  equal  parts,  it  was  thought,  would  serve  each  of 
them  as  well  as  if  it  were  the  sole  owner  of  such  stock,  whale 
such  a  purchase  might  have  been  beyond  the  financial  means  of 
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either  company  by  itself.    "The  evidence  is  therefore  iincoiitia' 
dieted  and  conclusive  that  the  Great  Nanhern  and  Northern  ^ 
Pacific  companies  each  purchased  an  equal  number  of  shares  of  fl 
the  Burhngton  stock  as  the  best  means  and  for  the  sole  purpose       i 
of  reaching  the  best  markets  for  the  products  of  the  territory 
along  the  lines,  and  of  securing  connections  which  would  fur-  fl 
nish  the  hirgest  amount  of  traffic   for   their  respective  roads, 
increase  the  trade  and  interchange  of  commodities  tetween  the 
regions  traversed  by  the  Burlington  lines  and  their  connections 
and  the  regions  travei'sed  or  reached  by  the  Gieat  Noithern  and 
Nortliern  Pacilie  lines,  and  by  their  connectiiig  lines  of  shipping 
on  the  Pacific  Ocean,  and  as  the  best  if  not  the  only  means 
of  funiisliing  an  indispensable  supply  of  fuel  for  their  own  use 
and  for  the  inhabitants  of  the  country  traversed  by  their  lines.  ^ 
These  connections  and  the  interchange  of  traffic  thereby  secured  H 
were  deemed  to  be  and  are  indispensable  to  the  maintenance  of 
their  business,  local  as  well  as  interstate,  and  to  the  develo[> 
nient  of  the  country  served  b}'  iheii^  respective  lines,  and  of  like 
advantage  to  the  Burlington  lines  and  the  country  served  by 
them,   and  sti'engthen   each  conjpany   in  its   competition   with 
European  carriers,  for  the  trade  and  commerce  of  the  Orient.'* 

During  the  very  days  when  the  Burlington  transaction  was 
being  perfected,  the  men  i\ho  had  been  refused  what  they 
regarded  an  equitable  share  in  that  purchase  elabomted  plans 
which  were  calculated  to  vanquish  their  enemies  and  elevate 
the  l^nion  Pacific  interests  to  a  position  of  supremacy  in  trans- 
continental trafiic.  Tiiese  stirring  events  led  a  cosmopolitan 
editor  to  invent  a  parable  of  fishes  in  which  the  bass  had 
swallowed  the  nn'nnow,  and  the  pike  swallowed  the  bass.  In 
this  instance,  however,  the  bass,  armed  with  retirement  fins,  i 
compelled  the  pike  to  spew  him  out.  ^^ 

The  total  outstanding  capital  stock  of  the  Northern  Pacific 
was  $155,000,000  of  which  *80,000,000  was  common  and  #75,- 
000,000  preferred.    During  April  and  early  in  May,  1901,  the 
I'nion  Pacific  interests  acquired  #78,000,000  of  this  stock,— J 
#41,000,000   preferred    and   #37,000,000    common— with    the^ 
view  of  controlling  the  Northern  Pacific  railway,  with  its  half 
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interest  in  the  Burlington  system.    Such  a  movement  appears  to 
have  Ijeen  anticipated.    ^  It  was  a  common  stoiy  at  one  time.^ 
Individuals  representing   the   Great  Northern   and   Northern 
Pacific  interests,  becoming  apprehensive,  increased  their  hold- 
ings in  the  Northern  Pacific  by  purchasing  about  $15,000,000 
of  commr>n  stock  in  the   market.     Short  selling  of  Northern 
Pacific  stock  and  the  scramble  to  cover,  when  it  was  discovered 
that  only  a  limited  supply  was  to  be  had,  drove  the  price  of 
Northern  Pacific  common  stock  up  to  about  $1000  per  share. 
This  was  the  climax  of  a  series  of  events  which  culminated  in 
the  st^K'k-exchange  crisis  of  May  9, 1901.    *'  The  markets  of  the 
worid  were  convulsed,  the  equilibrium  of  the  financial  world 
shaken^  and  many  speculative  interests  in  a  critical  condition.'* 
On  May  1,  1901,  when  the  so-called  ^raid'*  upon  Northern 
Pacific  stock  became  known,  J.  J.  Hill  and  his  associates,  who 
had  been  in  possession  of  large  blocks  of  Northern  Pacific  stock 
from  the  time  of  the  reorganization  of  the  company,  were  hold- 
ing from  •18,000,000  to  |i20,000,000,  par  value,  of  common 
st^yck ;  and  J.  P.  Morgan  &  Co.  were  holding  some  $7,000,000  or 
•H,000,000.    Together,  May  1,  1901,  these  individuals  lacked 
the  dramatic  915,000,000  of  common  stock,  which,  when  they 
hail  ac({«ired  it,  gave  them  a  majority  of  some  $3,000,000  par 
value,  of  the  $80,000,000  of  common  stock,  when  the  *'show 
down  of  hands "  occurred  after  May  9.    Although  the  Union 
Paisific  interests  represented  by  E.  H.  Harriman  and  Winslow 
8.  Pearce,  as  trustees  for  the  Oregon  Short  Line,  held  a  majority 
of  $1,000,000  of  the  total  amount  of  stock,  their  majority  lay  in 
the  preferred  shares  which  could  be  retired  on  any  1st  of  Jan- 
uary prior  to  1917, — that  is,  before  the  present  owners  could 
get  an  opportunity  of  exercising  the  authority  which  was  as- 
sumed to  reside  in  them,  and  which  would  give  them  the  coveted 
control.    This  is  why  the  pike  did  not  swallow  the  bass.    To  the 
country  at  large  and  to  Wall  Street  these  events  appeared  like 
a  duel  between  giants,  but  one  who  appears  to  have  been  a 
leading  participant  in  the  duel,  on  the  losing  side,  asserted  that 
he  never  was  in  a  contest,  nor  did  he  and  his  associates  lose 
money. 
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According  to  the  by-laws  of  the  Xorthern  Pacific  Company, 
the  annual  eleution  of  its  board  of  directors  by  the  stuekliolders 
occurs  in  October,  and  under  the  ditstribution  of  st^ick  existing 
after  May  9,  1901,  the  Union  Pacific  interests  coukl  have  con- 
trolled this  election,  and  thus  prevented  the  retimmeiit  of  the 
preferred  stock  on  January  1,  1902»  which  would  legislate  them 
out  of  cootrol.  Both  the  preferred  and  the  coiimion  8tock  could 
vote  under  the  conditions  existiJig  on  May  9,  1901,  A  post- 
ponement of  the  annual  meeting  from  October  till  after  Janu- 
ary 1,  1902,  was  frequently  thouglit  of  and  advii^ed  by  counsel. 
It  could  have  been  done.  This  potential  power  of  retiring  the 
Northern  Pacific  preferred  stock  before  the  same  could  be  voted, 
residing  in  the  Northern  Pacific  Board  of  Directors,  appears  to 
have  generated  a  conciliatory  attitude  on  the  part  of  the  repre- 
sentatives of  Union  Pacific  interests,  and  negotiations  for  the 
purchase  of  such  shares  were  successfully  carried  through  by 
J,  P,  Morgan  &,  Co»  Direct  testimony  admitting  this  causal 
connection  does  not  exist,  but  the  admitted  facts  make  it  appear 
hig!dy  probable.  To  be  sure,  the  retirement  of  the  preferred 
stock  hatl  been  thought  of  long  before,  and  the  right  to  do  so 
on  any  1st  of  January  l>etwcen  1896  mid  1917  was  expressly 
reserved;  yet  up  to  1901,  when  this  plan  was  finally  consum- 
mated, no  plan  had  been  devised  for  the  i^etirement  of  that  stock. 
The  interested  parties  agreed  not  to  wait  until  October,  but  to 
act  at  once,  in  order  to  establish  permanent  peace  and  "  to  show 
that  there  was  no  hostility."  The  detailed  movements  follow- 
ing the  9th  of  May  do  not  appear  clearly  from  the  evidence, 
but  the  results  of  what  took  place  are  indicated  in  the  bulle- 
tin published  on  June  1st.  '*Ifc  is  oSicii'illy  announced  that  an 
understanding  has  ])een  reached  between  the  Northern  Pacific 
and  the  Union  Pacific  int-erests,  under  which  the  composition 
of  the  Northern  Pacific  board  will  be  left  in  the  hands  of  J.  P. 
Morgan.  Certiiin  names  have  already  been  suggested,  not  now 
to  be  made  public,  which  will  especially  he  recognized  as  repre- 
sentative of  the  common  interests.  It  is  asserted  that  complete 
and  permanent  harmony  will  result  under  tlie  plan  ad<ipted 
between  aU  interests  involved/'    This  "understanding"    had 
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been  incorporated  in  the  Arbitetion  Agreement  of  May  31, 
moi,  which  the  bulletin  just  quoted  auiiouoced  to  the  public, 
and  which  gave  '^ every  important  interest  its  representative," 
In  tt  the  '*  vitality  and  vigor  of  the  peace  policy  esUiblished 
between  the  railroads  "  found  definite  expre^sBioih  It  showed 
'^  that  they  were  acting  under  what  we  know  as  a  community 
of  interest  i>rinciple,  and  that  we  were  not  going  to  have  that 
battle  in  Wall  Street*  There  was  not  going  to  be  people  stand- 
ing up  there  lighting  each  other/'  Had  this  battle  in  Wall 
Street  Ijeen  fuuglit  to  the  last  ditch  and  the  Union  Pacific 
interests  triumphed,  the  measure  of  the  injury  done  to  the  Great 
Nortliem  and  Northern  Pacific  would  have  been  destruction,  in 
the  judgment  of  those  wlio  are  respoiLsible  for  tlie  administra- 
tion of  these  properties,  —  destruction  in  the  sense  that  the 
properties  would  have  been  incapacitated  from  doing  what  it 
was  intended  they  shnuld  do  and  what  they  w^eie  quite  able  to 
do  in  building  up  a  great  Intel's tate  and  Oriental  trallic,  unless 
they  had  all  gone  into  a  single  combination,  "  With  the  North- 
ern Pacific  as  a  half  owner  in  the  shares  of  the  Burlington 
and  responsibility  for  one  half  of  the  purchase  price  of  these 
shares,  the  transfers  of  tlie  shares  of  tlie  Northern  Pacific  or  the 
control  of  the  Northern  Pacific  to  an  interest  that  was  adverse  or 
an  interest  that  liad  greater  investments  in  other  directions,  the 
control  being  in  the  hands  of  companies  whose  interests  would 
be  injured  by  the  growth  and  development  of  this  country 
would,  of  course,  put  the  Great  Northern  in  a  position  whem  it 
would  be  almost  helpless,  because  we  would  be,  as  it  were,  fenced 
out  of  the  territ<iry  south  which  produces  the  tonnage  we  want 
to  take  west  and  which  consumes  the  tonnage  we  want  to  bring 
east,  and  the  Great  Northern  woubl  be  in  a  position  w4iere  it 
would  have  lo  make  a  hard  fight  —  either  survive  or  perish,  or 
else  sell  out  to  the  other  interests.  The  latter  would  be  the 
most  businesslike  proceeding."  With  the  view  of  preventing 
the  passibility  of  future  "  raids  "  upon  the  Great  Northern  and 
Northern  Pacific  stock  and  of  fortifying  these  two  roads  and 
their  connections  in  their  competitive  struggle  with  *'  the  Suez 
Canal  and  the  high  seas  and  the  entire  world/*  the  idea  of  a 
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permanent  holding  company  was  invented.  It  has  been  persist- 
ently denied  that  the  desire  to  restrain  competition  among  the 
eonstituent  companies  had  anything  to  do  with  the  organization 
of  the  Northern  Securities  t-oinpany.  •  ♦  « 

The  organization  of  a  holding  company  having  been  deter- 
mined, it  was  necessary  to  decide  upon  the  form  and  contents 
of  a  charter,  or  articles  of  incorporation,  and  the  state  in  which 
the  inetuporutioii  should  take  place.  The  general  nature  of  the 
contents  of  such  a  charter  had  been  discussed  practically  as  long 
as  tlie  idea  of  a  holding  company  IkkI  been  entertained  by  the 
men  interested  in  the  matter;  namely,  for  something  like  seven 
or  eiglit  years.  The  specific  nature  of  such  a  charter  for  this 
particular  company  was  not  made  the  olgectof  study  until  after 
the  Arbitration  Agreement  of  May  31,  1901*  About  this  time 
several  men  began  an  examination  of  the  laws  of  a  number  of 
states  for  the  purpose  of  discovering  a  suitable  charter  and  of 
deciding  upon  the  state  in  which  tlie  eomjiany  should  l>e  in- 
corporated. The  decision  wuth  reference  to  the  place  of  incor- 
poration was  not  made  until  a  few  days  before  the  compauy 
was  actually  incorporated.  The  general  aim  in  searching  for  a 
charter  and  a  state  *'  was  to  have  beyond  any  question  the  power 
to  purchase,  own  and  hold  and  dispose  of  corporate  securities 
on  a  large  scale/'  Between  June  and  Oetoljer  several  different 
sketches  of  articles  of  incoipomtion  were  made  and  sulmiitted 
to  seven  or  eight  men.  These  men  were  scattered  so  that  no 
formal  meeting  for  the  consideration  of  the  articles  was  ever 
held.  Tlie  sketch  referred  to  left  blank  the  name  of  the  corpo- 
mtion,  the  name  of  the  state  in  which  it  was  to  be  incorporated, 
and  the  amount  of  the  capital  stock*  *^  There  was  practically  no 
change  in  the  substance  of  it  from  the  beginning/'  Among  the 
earliest  efforts  was  a  search  for  a  special  charter  granted  by  the 
territory  of  Minnesota  prior  to  the  adoption  of  the  constitution 
of  1858.  '*  A  large  number  of  special  charters  that  were  passetl 
when  Minnesota  was  a  ten'itory  have  been  very  much  sought 
after  and  extensively  used  by  railroads  that  have  since  been 
'built,  by  financial  institutions  of  various  kinds  and  business  cor- 
porations."   The  old  enactments  were  glanced  through  with  a 
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view  of  seeing  if  there  was  anything  that  would  meet  the  desires 
and  parpoi^ea  of  the  contemplated  organization.  beeaiLse  -  under 
our  ry>nstitution  all  charters  antedating  the  admi^on  of  the 
iitate  into  the  union  became  fixed  legislative  contracts/'  Such 
a  special,  territorial  charter  could,  however,  not  be  found  ;  nor 
could  a  later  charter  suitable  for  the  occasion  be  discovered. 
Hence,  recourse  was  had  to  the  general  incorporation  laws  of 
Minnesota,  New  York,  New  Jersey,  and  probably  also  of  West 
Virginia.  The  Minnesota  statutes  were  regarded  as  too  -new 
in  that  class  of  corporations.  There  are  no  large  business  corpo- 
rations incorporated  under  the  laws  of  the  state  of  Minnesota ; 
she  never  has  harl  any.  There  has  been  no  occasion  to  put 
powers  that  are  given  by  her  general  statutes  to  such  organiza- 
tions under  judicial  question."  Furthermore,  her  own  citizens, 
it  was  asserted,  go  to  other  states  for  the  incorporation  of  enter- 
prises of  any  magnitude.  Whether  West  Virginia  was  any  more 
than  mentioned  in  this  connection  does  not  api)ear.  As  between 
the  statutes  of  New  York  and  New  Jersey,  the  choice  fell  upon 
the  latter  l)ecause  tlioy  had  l>een  in  force  a  good  many  years 
and  were  regarded  as  "  thoroughly  well  settled."  Those  of  New 
York,  oil  ilwi  oth(»r  hand,  while  they  were  quite  similar  to  those 
of  New  Jersey,  and  *'  had  evidently  been  passed  with  a  view  of 
enlurgifi^  hvv  higislation  to  put  it  on  a  parity  with  New  Jersey," 
were  of  very  n?c(5nt  origin,  and  had  not  been  construed  by  the 
courts.  In  iliis  connection,  reference  may  be  made  to  a  pamphlet 
entitled  '^Advantages  of  the  General  Corporation  Act  of  New 
Jersey/'  i)ubli8hed  without  reference  to  the  Securities  Company, 
in  whicli  Ukj  author  of  it  points  out  that  since  1846  the  policy 
of  New  Jersey  towards  capital  has  been  that  of  "liberality." 
The  (jhanges  introduced  in  the  law  since  then  have  made  it 
"simpler,  more  lil)eral  and  less  burdensome."  Since  1896,  when 
the  law  was  again  revised  and  codified,  its  salient  features  have 
Ihmmi  simplicity  of  organization  and  management,  freedom  from 
undue  publicuty  in  the  private  affairs  of  the  company,  and 
facility  of  dissolution. 

Hie  charter,  which  was  finally  taken  out  in  the  state  of  New 
Jersey,  is  in  many  respects  similar  to  the  charters  of  other  great 
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corporations.  It  lias  maoy  points  in  common  with  the  ehnrters 
of  the  United  States  Steel  Corporation,  and  the  Standard  Oil 
Company,  except  that  the  Northern  Securities  charter  does  not 
grant  the  omnibus  po Wei's  conferred  by  the  others*  The  Stand- 
ard Oil  Compiiny  and  the  United  States  Steel  Corporation  can 
engage  in  practically  every  conceivable  kind  of  enterprise,  while 
the  Northern  Securities  charter  limits  the  company  t^  the  acqui- 
sition of  valuable  paper  held  by  domestic  and  foreign  corpoiB^ 
tions,  exercising  the  rights  of  property  over  the  same,  aiding 
corporations  whose  paper  jh  thus  held,  and  acquiring  and  holding 
the  necessary  real  and  personal  property.  The  amount  of  the  cap- 
ital stock  with  which  the  corporation  began  business  w^as  thirty 
thousand  dollai"s,  while  the  total  authorized  capital  stock  of  the 
corporation  is  four  Imndred  million  dollai'y.  The  customary 
officers  and  c(mimittees  are  provided  for  and  the  usual  powers 
conferred  upon  them.  A  board  of  tii'teen  directors  was  elected, 
six  of  whom  represented  Northern  Pacific  interests;  four,  tlie 
Great  Northern,  not  counting  the  president ;  three,  the  Union 
Pacific ;  and  two,  unclassified.  The  composition  of  the  board 
on  the  commuuity  of  interest  plan  was  one  of  the  points  of 
attack  subsequently  pursued  by  the  state  and  federal  authori- 
ties. Such  an  arrangement  had  numerous  precedents,  however. 
Chauncey  M.  Depew  is  an  ofKeer  or  directur  of  fifty^six  trans- 
portation companies;  W.  K*  Vanderbilt  of  fifty-one;  Geo.  J. 
Gould  of  thirty-five  ;  E.  V,  Rossi ter  of  thirty-one  ;  E.  H.  Har- 
riman  of  twenty-eight  ;  Charles  F.  Cox  of  twenty-seven;  D.  S. 
Lamoiit  of  twenty-four;  J,  P,  Morgan  of  twenty-three,  and  so 
on  through  a  list  of  more  than  a  hundred  names. 

Much  testimony  was  elicited  with  respect  to  the  capitaliza- 
tion and  tlie  ratio  at  which  the  Nortliern  Pacific  and  Great 
Northern  shares  were  exchanged  for  Northern  Securities  stock. 
It  seems  that  the  capitalization  of  8400,000,000  was  fixed  at 
that  figure  in  order  to  cover  approximately  the  combined  capi- 
tal stock  of  the  Northern  Pacific  and  Great  Northern  at  an 
agreefl  price  apparently  based  upon  earning  capacity.  The  par 
value  of  the  outstanding  capital  stock  of  the  Great  Northern 
was  $128380,400  and  that  of  the  Northeni  Pacific  amounted 
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iu  #155,000,000.  The  Northern  Securities  Cornpanj  purchased 
iibout  seventy-six  per  cent  of  the  former  mid  ninety-six  per 
cent  of  the  latter,  on  the  basis  of  $115  per  share  of  $100  o£j 
Northern  Pacific  and  $180  per  share  of  $100  of  the  Great " 
Northern.  The  purcltivse  of  the  stock  of  the  two  railway  com- 
panies by  means  of  tlie  shares  of  the  Securities  Company  was 
effected  by  and  through  the  stockholdei-s  as  such.  An  offer  to 
make  tlie  purcliase  was  conveyed  to  the  Great  Northern  stock- 
liolders  in  a  circular  letter.  This  circular  called  forth  numer- 
ous inquiries,  in  response  to  which  President  Hill  sent  out  a 
letter  setting  forth  the  purposes  of  the  company  and  suggest- 
ing that  "  the  offer  of  the  Securities  Company  is  one  that  Great 
Nortliern  shareholders  can  accept  with  profit  and  advantage  to 
themselves/'  It  was  the  expressed  wish  of  tlie  leadiJig  stock- 
hohlei-s  of  the  Great  Northern  that  all  of  them  should  be  dealt 
with  on  a  basis  of  ahsolnto  equality,  irrespective  of  the  amount 
of  their  holdings.  This  appears  t*^have  been  done*  In  case  of 
the  Northern  Pacific  no  circular  letter  appears  to  have  been  sent 
out  to  stockhohlers  ;  nor  were  the  same  ndes  of  equality  applied 
to  them,  for  the  LInion  Pacific  interests  received  a  ea.sh  premium 
of  $8,915,629  in  the  exchange  of  their  Northern  Pacific  hold- 
ings on  the  agreed  basis  for  $82,492, 8*^1  p^ir  value  of  the 
Northern  Securities  stock*  It  also  seems  that  tiae  promoters  of 
the  Northern  Securities  Company  had  an  understanding  with 
the  holders  of  at  least  a  majority  of  the  common  stock  of  th#J 
Northern  Pacific  Railway  Company  that  they  would  exchange 
that  stock  for  the  stock  of  tlie  Nnrthern  Securities  Conq^any  as 
soon  as  organized  ;  and  also  an  agreement  that  the  preferred 
at^ck  of  the  Northern  Pacific  should  be  retired  on  the  first  day 

of  January  following.^ 

Balthasar  H,  Meyer 


^  Prartically  the  full  text  of  the  doriston  of  the  United  States  Suprera©  Court, 
declaring  the  Northern  Securities  Company  illegal,  is  reprinted  in  our  Trusts, 
PoolSi  and  Corporations,  pp.  322-382.  The  corporation  is  now  in  process 
diAsolntion,  —  Ed. 
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THE  DECISION   OX  THE  UXION  PACIFIC 
iMEUGEK* 

VER  since  tlie  decision  in  the  Northern  Securities  case 
tlLssolving  the  metier  of  tlie  Hill  lines,  it  has  seemed  prob- 
alile  tluit  an  attempt  w<rii]d  Ih?  made  to  break  up  the  equally 
powerful  Harriman  system  m  the  Suutbwt-st  It  in  true  that  the 
facts  hi  the  two  iuHtaiices  were  not  altogether  the  same.  The 
coiupoiiejit  parts  of  tlie  Harrimnn  Ibies  were  not  compctitonf 
he f ore  their  union  in  any  siu-h  ttlAiouH  way  as  the  Great  North- 
ern and  Northem  Pacitie  had  been,  while  the  eombinatiou  of  the 
I'^nion  and  Southern  Paeilic  was  not  aeromjjiisla^d  through  a 
holding  company  huuietl  for  the  ]>iirpose,  hut  eame  ahcjut  through 
a  j^toek  purchase  by  a  genuine  operating  eojupauy.  Doubtless  for 
these  reusous  pn>st*eution  was  postponed  until  less  e4nivo4:;al 
cases  had  been  disposed  of.  Tlie  delay  had  the  advantage,  as 
raattern  turned  out,  of  allowing  a  prior  investigation  by  the 
Intci*state  Coumieree  Commission  ;  8cj  that  the  Government  wtvs 
enabled  to  iiicor|>orate  in  its  record  a  large  amount  of  evidence 
presente<l  hi  Jajnuiry  and  Februaiy,  1907,  without  the  expense 
of  takijig  the  testimony  itself.^ 

The  suit  fcjr  dissolution  under  the  Shennan  law  was  finally 
brought  by  the  United  States  tefore  the  Circuit  C*ourt  fi>r  the 
District  of  Utah.  The  Goveniinent  named  as  defendants  the 
Union  Paeitic  and  its  subsidiary  companies,  the  Southern  PaeiJic, 
the  Santa  Fe,  the  San  I'edro,  Los  Angeles,  and  Salt  Lake,  the 

^  From  the  Quarterly  Journal  of  Economics,  Vol.  XXVII,  imi,  pp,  205-328. 
Tli«^  legal  a8p*^cts  of  rimjiji nation  and  the  financial  history  of  the  Harriman 
systt^m  will  he  ninlined  in  Ripley's  Hailroads :  Finance  and  Orcjanization. 
(Ill  preparation.) 

5*  ReferenLCs,  nnleaa  otherwise  stated,  are  to  the  record  submitted  to  the 
Buprfine  Conrt.  The  lesthnony  and  oxhihits  in  t!ie  Merger  case  till  thirteen 
Toluiucfi  and  conHtitiite  an  im|>L>rt;int  addition  to  the  source  material  on  mUroad 
transportation  * 
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NortluTii  Paiafic,  tbe  Great  Northern;  certain  individuals,— 
Edwanl  H.  Harriinmi,  Ja^ob  IL  Si-liifF,  Otto  H.  Kaltn,  James 
Stillnian,  Henry  H.  Rogers,  Menry  C*  Friek,  and  William  A, 
C*lark  ;  and  tlie  Fiinners'  Loan  and  Trust  Company,  the  deposi- 
tary of  the  San  I'edro  sliiires  under  the  trust  agreement  of  1902. 
It  asked  decrees  forbidding  the  I'nion  Paeifie,  Oregon  Short  Line, 
and  Oregon  Raihoad  iuid  Navigation  Companies  from  voting 
shares  of  the  otlier  companies  named  in  the  petition,  and  also 
decrees  enjoining  these  other  eompanies  from  reeogiiizing  any 
shares  wliieh  the  Union  Paeifie  and  its  subsidiaries  miglU  !iap|>en 
to  hold.  Briefs  were  tiled  by  P.  F.  Dunne  and  N.  H.  Looniis  for 
the  Union  Paeiiif  and  its  sulK^idiaries  and  for  the  Southern 
Paeifie*  A  separate  l>rief  was  submitted  for  Mr,  Friek,  antl  a 
memorandum  hi  behalf  of  Messrs.  Stillman,  SeJiiff,  and  Kahn. 
The  Government's  ease  was  directed  by  Fmnk  B.  Kellogg  antl 
Cordenio  A.  Sevemnee,  with  the  Attoniey  Generars  assistanee 
in  the  preparation  of  tlie  brief.  All  of  these  gentlemen  had  l)een 
employed  before  in  prosecutions  under  tlie  Sherman  law,  and 
^^es^srs.  Kellogg  and  Sevenmee  had  tried  tlie  case  against  the 
Southern  Pacific  in  the  Giix;uit  C*ourt.  Mr.  Severance*  however, 
bore  tlie  burden  of  examining  and  cross-examining  witnesses  in 
the  ease  at  bar,  and  was  the  best  informed,  as  he  was  perhaps  the 
al)lest,  of  the  Government  counsel. 

The  original  report  of  the  Intei"state  Commerce  Commission 
had  dealt  with  the  Harriman  lines  as  a  great  combination  of 
competing  railroads.^  The  Circuit  Court  rendered  its  decision  on 
June  24,  P.^11,  and  contmiy  to  general  expectation  this  proved 
iinrpialifiedly  adverse  to  the  GoveniDient*s  contentions*  The  case 
turneil  on  the  question  of  competition.  Two  judges  ruled  that 
tlie  Union  Paeifie  and  the  Soutliern  Pacific  wer^^  connecting  and 
only  incidentally  competing  lines.^  Judge  Hook  filed  a  dissenting 
opinion.  Appeal  was  taken  to  the  Supreme  Court  in  October 
of  the  same  year. 

The  faets  in  the  case  seem  reasonably  clear.  The  so-called 
Harriman  group  of  railroads  in   1912  comprised  a  mile^e  of 
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1  12  L  C.  C.  Rep.  277. 


«  188  Fed.  Rep.  103. 
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about  18,500  miles.  It  «trett:licd  from  (Jmnlia,  Kansas  City,  aod 
New  Orleans  on  the  east  to  Los  Angeles,  San  Fmneisco,  and  Port- 
land on  the  wi^i^U  ninl  hy  niesuis  of  the  Morgjm  Steamsliip  Line  it 
reached  New  York*  In  additiim  it  owned  a  majority  of  stot-k  m 
the  Paeilie  ^VLul  Steamsliip  Comijany,  which  carries  freight  and  pas- 
sengers frrnn  tlie  Pacific  coast  to  the  Orient  and  to  Panama.  Of 
the  total  mileage  west  of  the  Mississippi-Missyuri  river  lunl  south 
of  the  Northern  Paeitic  Railroad  the  Ilarriruan  management  r*un- 
trolle<l  1 9  per  cent  Finally,  thnaigh  sto(*k  ownership  in  the  I  UiMois 
C'entrah  the  Chicago  and  Alton^  and  oilier  lines,  and  hy  contract 
witli  tlie  Sun  Pe<lro,  Los  Angeles,  and  Salt  Lake,  it  possessed  in 
varying  degree  inflnence  over  ctmnecting  and  competing  roads. 

The  difTerent  parts  of  the  system  were  held  togetlier  hy  a 
ratlier  i'oni[dex  system  of  intercorporate  stockholtlings.  The 
keystone  of  the  structiu^e  was  the  Union  pHciiic  Railroad,  wUieb 
held  in  its  treasury  all  the  stock  of  the  Oregon  Short  Line,  most 
of  tlie  stock  of  the  St.  J<isepli  and  (irand  Islan^l,  and  consider' 
aide  quantities  of  the  sliares  of  the  Illinois  Central  aiid  of  the 
Chicago  and  Alton.  The  Oregon  Sluui  Line  in  its  turn  owned 
lialf  of  the  stock  of  tlie  San  Pedro,  Los  xVngck^s,  and  Salt  Lake, 
substiuitially  all  of  tin?  stiK*k  of  the  Oregon-WiLshington  Railroad 
and  Navigation  Con^inmy,  41J  per  cent  of  the  sluires  of  tlie  Smith- 
em  Pacilic  Comtmny*  and  intLTcsts  hi  the  BaUiinore  and  Oliio, 
New  York  Ceutruh  Chicago  ami  Ninlli western,  and  other  lines, 
Tht*  Sonthern  Pariiic  Company,  nnist  important  of  all  the  Union 
l*tU'iHf  subsidiaries,  was  a  holding  ri»mj>any,  whitdi  owned  sub- 
stantially all  the  sttxjk  of  tlio  Centml  Paeific,  the  Southern 
Pa*'ific  Railroiuh  the  (lalvesttm,  Harrishurg,  and  San  Antonio 
and  other  r(»ads  in  the  Southwest,  tlie  Sontliern  Paeitie  Railroad 
Comjjany  of  Mexico,  tlie  Oregiin  and  California,  and  other  less 
imiiortant  companies.  The  Sontliern  Pacific  Company  also  leaseil 
and  operated  the  Central  Pacific,  the  Sontliern  Paeific  Railnmd, 
the  Oregon  and  California,  and  the  Southeni  Pacific  Coa^^t  Rail- 
way. Iiielnding  the  Illinois  Central  the  securities  of  the  Harrimau 
eompanics  outstanding  aggregated  some  82,(>00,000,000,  of  wliieh 
$1,050,000,000  were  in  the  hands  of  the  public. 

Tlnee  jieriods  may  be  segregated  in  the  growth  of  the  syst-era. 
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The  siiares  wliieh  the  Utiioii  Patdtic  possessed  in  the  capital  of 
the  Oregon  SIkuI  Line,  tlie  holilings  of  t!ie  81iort  Line  iu  the 
Oregon-Wtusliiugton  Kaih-oad  and  Navigation  Coinpany,  and  tlie 
lioklings  of  the  Southern  Piuatie  rVinipaiiy  in  tlie  nnlroads  of 
the  Southwest  and  in  the  t'entral  Paeilie  represented  the  normal 
growth  of  the  Paeifie  railways  which  had  been  charrered  in  18(J2 
and  18<34.  The  etnistnutiou  ul  the  Slinrt  Liiie  was  uiifh^rtakea 
by  Union  Paeitic  interests  iu  order  to  secure  a  connection  witli  tlie 
Pacific  eoast,  and  \vas  tinaneed  in  return  fur  the  stock  of  the  com- 
pauy  and  a  portion  of  its  bonds,  Tli(5  Oregon  Htiilway  and  Navi- 
gation Conii>any  *  was  purcluised  for  the  same  reason,  under  the 
very  nose  of  tlie  Northern  Pacific.  In  like  manner,  the  parties 
which  originally  built  the  Central  Pat  ific  constructed  additional 
tmck  southw ard  along  the  ('alifianian  coast,  arut  then  east  tlirough 
Arizona,  New  Mexico,  and  Texas.  As  a  pure  matter  of  conven- 
ience they  organized  different  t  ompanies  as  they  went  along,  and 
finally  welded  all  together  by  means  of  stock  contnd.  It  wtus  in 
the  second  period  tltat  the  ciaitrol  of  the  Salt  Lake  Company  by 
the  Cnion  Pacific  and  Oregon  Short  Line  was  sernred,  an*l  then 
also  that  the  Cihou  I^acitic  bought  its  holdings  in  the  Southern 
Paeifie,  About  tlie  same  time  shares  w^ere  purchased  in  the 
^ortlicrn  Pacilic  whicli  were  later  sold  again*  The  third  period 
began  with  the  tlissolutit»n  of  the  Northern  Securities  Ctaiipany 
and  represents  the  result  of  remvestmeut  of  the  sums  secured 
from  the  sale  of  Northern  Paeifie  and  (ireat  N<irthern  stock. 
Among  other  securities  certain  shares  in  the  Santa  Fe  were  ob- 
tained. For  the  purposes  in  hand  we  have  to  deal  mainly  with 
the  second  group  of  purcliases,  us  these,  with  the  atlditron  of  tlie 
Santa  Fe  operation,  were  tla^  basis  of  the  Government  suit.  The 
cbanicteristie  feature  of  the  earlier  and  later  developiueiit  was 
the  acquisition  of  connec^ting  lines;  only  in  tlie  middle  period,  if 
at  alh  was  competition  suppressed. 

It  is  a  matter  of  common  knowledge  that  aa  late  as  1901  tlie 
Union  and  Soutlicrn  Pacific  companies  were  entirely  independent. 
Of  the  original  builders  of  the  Southern  Pacilic,  Hopkins  had 

'  Lai^r  expaijiled  inu*  the  Oneg^on-Wa^Iiiiii^tuu  Railrusul  mid  Nnvipuinu 
Cuinpajiy. 
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AuA  m  \Hm,  Crfff'kfT  in  1888,  anrl  Stanfonl  in  1S93;  bat  until 
AugTjutr  llXKji,  Mr.  rvJIw  P.  Huntingtoo.  xbtn  balding  S7i  per 
cetit  of  all  t^i^  SoijtFi^m  Pacific  ntork  ootstanding,  refcLsed  to 
r^srmiprorfii.^  in  any  way  hi-s  company's  .<€-[)arate  existent.*e.  The 
nseorrl  «liow?<  tliat  prr^|x**al.s  were  marie  to  him.  The  Uaioa 
Pacific,  rlc|jcndcnt  on  tfie  Soutlicm  Pacific  for  direct  ctxmeetioQ 
with  San  Francw<:r>,  and  fearful  lest  at  Mr.  Huntins:t«»Q's  death 
hin  Kto^rk  should  fall  intr>  unfriendly  hanfLs,  offered  to  porchsise 
hin  Khare?4,  or  failing  tlii><  to  crniclude  a  permanent  alliance.  To 
thiM  offer  Mt,  Uuntin^on  remaine<l  indifferent.  HuntingtoQ 
dicfl,  however,  in  Anj^iist,  1900,  leaving  his  SfHitliem  Pacific 
Kt/K;k  to  hi-H  widow  and  nephew  in  the  proportion  of  two4hinIs 
and  one-third  res|K'Ctively ;  and  lK>th,  as  had  been  anticipated, 
provwl  willing  U*  dis|>os<f  of  their  holdings.  Xegotiati«Hi$  were 
carried  to  completif»n  in  Febniaiy,  1901.  475,000  shares  were 
purchased  from  the  Iluntingtons  and  from  Edwin  Hawley,  the 
late  financier'H  mrxst  intimate  business  associate,  while  enough  was 
Her;ure<l  from  other  parties  through  Kuhn,  Loeb  and  Company 
to  make  an  aggregate  of  677,700  shares,  at  an  average  price  of 
50.6140.  Market  qiuitations  were  then  in  the  neighborhood  of 
45  i>er  cent.  On  Febniarj'  4,  Kuhn,  Loeb  and  Company  engaged 
U)  deliver  to  the  I'liion  Pacific  one  month  later  7i300  addi- 
tional shares  at  the  same  price,  plus  4  per  cent  interest  from 
Febniary  11,  bringing  the  company's  holdings  up  to  750,000 
shares.  This,  in  Mr.  llarriman's  opinion,  was  sufficient  for  con- 
trol. A  year  or  two  later  an  attempt  to  force  the  Southern 
Pacific  to  pay  in  dividends  earnings  which  its  managers  thought 
should  b(»  expended  in  improvements  led  the  Union  Pacific  to 
acquire  still  another  1 50,000  shares.  In  January',  1910,  purchases 
were  r(*n(»wed  for  the  last  time,  in  view  of  pending  legislation  in 
(.'Ongrciss  which  promised  to  make  the  possession  of  an  absolute 
majority  of  Southern  Pacific  stock  desirable  ;  but  these  purchases 
ceased  after  74,000  shares  had  l>een  obtained,  and  50,000  shares 
were  subsequently  sold.  This  concluded  the  episode.  On  June  30, 
1911,  the  Tnion  Pacific  through  the  Oregon  Short  Line  owned 
1,20<),500  shares  of  Southern  Pacific  common,  or  46  per  cent  of 
all  outstanding  —  sufficient  to  give  undisputed  control. 
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It  was  stoutly  luaiiitaiiied  by  Mr.  Kciliu,  of  Kului,  Lfieh  mid 
Con^pauy,  Uiat  the  desire  to  control  the  Southern  Piieilir  hue 
from  San  Fraiiciseo  to  El  l*aso  wms  nrjt  a  motive  iii  the  trans- 
actions dcseribed.  The  necessity  of  hnying  the  Siniset  Konte,  lie 
said,  was  considered  an  obstacle  and  a  deterring  feature.  If  a 
way  could  have  been  found  to  secure  the  Central  Pacific  alone, 
it  would  have  been  preferred  at  the  time.  The  possiljle  rechiction 
of  competition  was  not  even  considered  at  any  of  the  meetings 
of  the  Executive  Committee  at  which  the  subject  was  brought 
up.  The  same  was  true  c>f  the  iictjuisitinn  of  the  boat  lines  to  the 
Orients  tlie  business  U*  Colonido  and  Ttali  points,  and  other 
minor  phases**  Speaking  of  the  Southern  Pacific,  Mr*  Kalm 
declared : 

We  knew  it  would  require  a  great  deal  of  laoney  to  l>e  Kfient  on  it, 
we  knew  it  uddt'd  tiiouj^auds  of  iiiilet*  Ui  the  iiurden  of  ad minist ration 
and  manai^L^meiit.  We  w^Uf  very  anxious  tliat  tht.^  Tniim  Pticitic  shtiuld  rt*- 
ceive  as  much  of  the  administ rathe  ahility  and  uf  the  railroad  genius  of 
Mr*  llarrimau  as  it  waa  |)ossible  for  him  to  give  it,  and  we  were  rather  dis- 
inclined to  put  ujjon  him  any  more  Imrden  than  waa  necessary  to  tlif  hcsit 
develo|nnent  of  the  L'uion  Facifie;  and  therefore  we,  individnaity,  felt  that 
if  the  Southern  Pacific  could  hv  .separated,  ki^eping  only  the  (/cntral  Pacific 
and  the  nortk  and  south  biies  in  California,  and  getting  rirl  of  th(?  t^onthern 
part  of  the  Southern  Pacitic,  we  would  \m  getting  rid  of  a  nnimtnce/^ 

Some  plausihility  was  given  to  this  cHuit^ention  by  Mr.  Gould's 
latter  admission  that  he  had  requested  a  half  interest  in  tlie 
>Southeni  Pacific  purchase,  and  had  told  1^1  r.  1 1  tori  man  tliat  if 
the  Union  Pacitic  did  not  take  the  stoek  he  would  take  it  him- 
sell  for  his  roa*ls.^  At  tlris  time  the  Gould  lines  ended  at  ()g<len, 
and  the  control  hy  them  of  the  Centra!  Pacific  wt)uld  have  l>een 
disastrous  to  Union  Pacific  interests.  Tliere  was  also  talk  i^f 
possible  construction  to  Ogden  by  the  Burlington  or  the  Uhicago 
and  Northwestern.  No  proof  of  intent  is  now  possible.  One  can 
only  surmise  that  Mr.  Harriinan  was  unlikely  to  have  overlooked 
the  great  extension  of  his  power  in  the  Southwest  which  accpii- 
sition  of  the  Sinist^t  lloute  was  Ixnuid  to  bring,  whatever  might 
have  been  true  of  the  baukera  who  were  Bupporting  him. 

I  Fp,  47ia-47U  Kahji.  »  i*.  4731  Kahiu  *  Pp.  4«62-4%7  Gould* 
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A  few  years  aft<?r  the  Southern  Pacific  purchase,  the  San 
Pedro,  Los  Angeles,  and  Salt  Lake  was  brought  into  the  fold. 
This  Hue  runs  from  Salt  Lake  City  southwesterly  to  Los  Angeles, 
cutting  tliree  or  four  lruii«lred  miles  from  the  rt»ute  via  Sacra- 
mento, and  giving  to  the  Union  Pacific  yet  another  independent 
outlet  to  tlie  eoiwt*  It  appears  that  the  project  had  been  origi- 
nally planned  by  Union  Paeitie  interests  and  over  a  million  dollars* 
spent;  but  that  the  plans  had  been  mterrupted  by  tlie  Union 
Pacific  bankniptcy  and  had  not  been  resumed  until  1898*^  In 
that  year  the  Oregon  Sliort  Luie  made  a  contract  with  a  man 
named  Eeclei>  and  his  associates,  who  engaged  to  fonn  a  company 
and  to  build  a  railroad  ahmg  the  old  grade  for  some  seventj'-five  or 
eighty-five  miles.  Lender  this  contract  sixty^ix  miles  were  built,* 
when  consti-uction  ceased.  About  1900  the  mat t4:?r  was  taken  up 
by  parties  in  Los  Angeles,  and  SenaU*r  Clark  Ixfcame  interested*^ 
Land  for  a  terminal  was  applied  for  in  Salt  Lake  City  and  sup- 
port asked  for  on  the  ground  that  the  new  luie  would  be  inde- 
pendent of  the  Southern  Paeilie*'*  By  June,  1901,  the  San  Pedro 
Company  liad  raised  $2,501,600,  had  c4itainetl  in  the  neighbor- 
IkkkI  of  one  hundred  acTes  of  land  in  Los  Angeles  favorably 
situated  for  terminals,  and  tlii*ough  the  Los  Angeles  Terminal 
Railway  Company  liad  acquired  about  three  nules  of  water  front 
on  the  Bay  of  San  Petlro,  California;^  One  hundred  and  ten 
miles  of  the  proposed  main  line  from  Los  Angeles  toward  Salt 
Lake  liad  l>een  surveyed,  ninety  miles  located,  and  right  of  way 
for  thirty  miles  secured/^  These  vig4_>rons  efforts  led  to  renewed 
activity  on  the  pai*t  of  the  Union  Patnfic  system,  although  the 
original  reasons  for  construction  had  lost  force  after  its  consoli- 
dation with  the  Southern  Pac^iiie  lines.  An  option  on  the  Eccles 
mileage  (Utah  and  Pacific  Company)  was  taken  up,  fort)'-two 
miles  were  built  on  towards  Caliente,  surveys  were  nunle  towards 
Los  Angeles,  and  litigation  was  begun  with  t!ie  Clark  interests 
over  the  right  of  way  tlirough  certain  narrow  passes  tlu*oogh 
which  both  roads,  if  constructed,  would  have  to  run.   It  was  from 
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tfie  bt^giniiiiig  evident  tliat  two  raiii'oads  tlirough  this  district 
woidcl  iKit  pay,i  ami  the  Sail  Pedro  Company  eanie  to  termn.  In 
July,  1902,  the  (*litik  pei>ple  sold  to  the  Harrmian  lines  an  un- 
divided lialf  interest  in  the  enteqjrise  and  agreetl  to  t!te  trnsteeing 
of  all  the  HttH'k  (ov  t^en  years.  Directors  were  ti>  he  (equally  di\  ided 
between  the  two  parties  and  variuns  traffie  and  other  agreements 
effectually  prevente*!  iiidependent  action  as  to  rates. 

Tht!  alwrtive  attempt  to  control  the  Northern  Pacific  in  1901 
needs  only  a  bare  reference.^  It  had  no  result  except  to  provide 
the  Union  Pacdfic  abundantly  with  funds  that  could  l»e  used  in 
future  expansion*  It  should  be  remarked,  however,  that  an 
interest  in  the  Santa  Fe  was  acquiretl  in  190<3,  at  a  time  of  active 
rivalrj'  between  Santa  F^^  and  Southeni  Pacific  interests.  The 
Santa  Fe  was  then  and  still  is  the  only  road  connecting  San 
Francisco  anrl  Chicagr*  by  its  own  j*ails  (except  for  a  few  miles 
in  California  wlicre  Soutlieni  Pueifie  tracks  are  used),  and  the 
only  one  of  inipi>rtance  apart  from  the  Ilarritnan  lines  tliat 
penetratea  the  Southwest.  In  1901  pn ejects  for  Santa  Fe  exte!i- 
sion  in  Arizona  were  under  discussion.  The  conipany  had  just 
bought  the  stock  and  second  uu>rtgage  bonds  tif  the  Santa  Fe, 
Preacott,  and  Pltnenix,  a  road  running  fnim  Ash  Fork  on  the 
Santa  Fe  laaiu  luie  south  and  southeast  through  Preseott  to 
Phoenix.  The  county  was  not  a  rich  one,  but  it  bad  mineral 
possibilities,  and  expected  a  considerable  agricultural  develop- 
ment tlinmgh  irrigation.  The  president  of  the  last -named  com* 
pany  was  one  Frank  Murphy,  whom  Mr.  ^b)rawetz,  chairman  of 
the  executive  committee  of  the  Santa  Fe,  elmracterized  as  an 
enthusiastic  sun  of  Arizona.^  Mr.  Murphy  was  anxitms  that  the 
Phoenix  road  should  be  extenderl  south  to  Benson,  wliere  con- 
nection could  be  made  with  the  El  Pa*io  and  Southwestern  and 
a  direct  and  indciiendent  outlet  secured  to  the  Gulf  over  thi» 
road  and  the  Texas  and  Piicilic  from  El  Ptuso.  It  is  obvious  that 
this  was  of  great  impfirtant-e  to  tlic  Santa  F^,  Preseott,  and 
Phoenix  so  long  as  it  remained  iiuiependent.    To  the  Santa  F6 

J  P,  2.VM)  K earns, 

2  Vide  Chapter  XXI,  mipra,  and  Ripley,  Rftilroads :  Finance  and  Orgaiiiza»j 
tioju  —  Ki*.  "  r.  1130  Morawetz.  | 
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it  waH  less  vital.  Traffic  wbieh  coaltl  Ijn  taken  on  Atchison  rails 
clear  to  Cldeago  was  scarce  likely  to  he  given  to  another  road  at 
Henson,  an  J  although  part  of  the  proposed  roi\d  might  liave  Ijeeti 
used  in  a  new  low-grade  route  througli  Sunt  hern  Arizona  and 
New  Mexico  t«>  Deiuing  —  a  route  parallel  with  the  Santa  F6*s 
existing  line  and  about  one  hundred  and  fifty  miles  longer — the 
eonstniction  of  this  route  was  not  luimediately  in  prospect.  For 
these  reLisons,  and  because  the  local  business  nf  the  extension  did 
not  look  attractive,  Mr.  Morawetz  refused  to  undertake  it-* 
Mr.  Murphy  promptly  organized  a  new  company,  the  Phoenix  and 
Eastern^  made  surveys,  securtMl  rights  of  way,  and  negotiated  for 
a  tnw?kage  contract  witii  the  El  Faso  and  South  western.*  Seeing 
that  the  road  w^is  to  Ix*  built,  the  Santa  F^  tlecided  that  it  had 
better  build  it  itself,  and  arranged  in  1S:MJ2  for  eons  true  tion  as 
far  as  Dudley ville,  half*way.^  Shortly  after  suiTeys  were  made 
for  an  easteni  extension  from  Dudley  ville  toward  the  Santa  F^ 
tracks  at  Deming^  and  a  new  road  wits  inc*»rporated  to  build 
through  the  Gila  canyon,'* 

The  construction  south  of  Phoenix  the  Southern  Par-ihc  re- 
garded as  an  iuvasinn  of  its  territory.  Hamnian  graders  iiecupied 
a  canyon  above  the  line  of  the  Phoenix  and  Eastern  and  pro* 
ceeded  to  blast  tlown  rocks  upon  their  rival's  right  of  way.^  The 
next  step  was  to  ask  the  Santa  F4  to  sell  to  the  Southeni  Pacific 
the  constructed  part  of  the  Phoenix  and  Eastern,  and  to  retire 
from  tlie  country  in  which  it  lay.^  Mr.  Morawetz  was  not  unwill- 
ing to  nnike  the  sale,  lie  seized  the  opportunity,  liowever,  to 
secure  certaui  advantages  in  northern  CaUfomia.  In  the  sumuier 
of  190'J,  as  he  explained  in  his  testimony,  tVie  Atchison  bad  con- 
cluded that  it  would  Ixi  desirable  to  extend  its  system  north  of 
San  Fraiiclsco  Bay.  Negotiations  were  liegun  for  the  puixihase 
of  the  stoi'k  of  the  California  and  Northwestern,  but  this  stock 
was  sold  to  Southern  Pacitie  interests  before  the  Atehison  pui*- 
chase  was  completed."  Thereupon  the  Atchison  liought  the  stock 
of  a  short  line  running  out  of  Eureka,  about  one  hundred  miles 


4 


1  P.  1138  MoraweU. 
■P.  1162  Dou^'liis, 
•  r,  1133  Mgruwetz. 


*  P.  5069  Murphy. 
«  P.  1025  Murphy. 


»  P.  1134  Morawetz. 
▼P.  llSiMorawet*. 


HAKKIMAN   SYSTEM   DISSOLUTION 


577 


north  of  Sim  Fraiici^ro.  This  raOroml  did  a  euusiderahle  pas- 
senger business  and  handled  a  good  deal  of  hanher,  but  connected 
with  San  Franeisoo  ordy  by  boat*^  It  was  intended  to  build  south 
to  Sau  Francisco,^  but  the  c-onstruetton  wtmUl  have  lx?en  expen- 
sive, and  the  volume  of  Imsiness  prubably  iiisufheieut  to  support 
botli  a  Southern  Paeifie  and  a  Santa  Fe  hue.  The  dispute  in 
Arizona  gave  Mr.  Morawetz  the  idea  of  attuehing  to  his  consent 
to  stdl  the  Phoenix  and  Eastern  (at  cost  ami  interest)  the  eondi* 
tions  that  Mr.  Harriuiau  sell  him  at  tlie  same  time  a  lialf  interest 
in  the  coast  lines  north  of  Sim  Francisco  Bay*  Mr.  llarriman  at 
first  refused,^  but  later  agreed.  As  part  of  the  same  arnmgemeot 
the  Southern  Pacific  agreed  to  have  l>nilt  a  low-gratle  line  in}- 
tween  Phoenix  and  Deniing  and  tlte  Stmta  F^  a  line  between 
Phoenix  and  Mojave — ^  each  company  to  have  trackage  rights 
over  the  other's  road  on  mutually  satisfactory  tenns  upf^n  request,* 
It  was  while  the  relations  between  the  Santa  Fe  and  the 
Southern  Pacitir  were  thus  sul>jci'ts  of  <lispute  that  Mr*  llarriman 
informed  Mi".  ^loraweiz  that  he  and  psome  of  his  associates 
(AVm.  Koekefeller,  11.  II.  Kcigers,  Jas*  Stillman,  and  Knlm,  Loeb 
and  (ompany)  ^' had  purchased  30f), 00 D  shares  o(  Atchison  stock 
and  desired  representation  on  the  Board  of  Directors,  He  called 
att-ention  to  the  general  desirability  of  establishing  a  better  re- 
lationsliip  between  railrnatls,  ami  olTered  Mr.  Morawetz  a  phire 
on  the  executive  committee  of  the  Southern  Pacilic ;  but  stated 
that  tlie  stock  referred  to  had  been  bought  as  a  private  invest- 
ment. Mr.  Morawetz  declined  to  consider  a  ehange  in  the  direeto- 
mte  untO  the  differences  between  the  Santa  Fe  and  the  MaiTiman 
lines  should  have  Wen  adjusted.  15 y  February,  UK) 5,  an  agreement 
had  been  reached,  and  ^^Icssix  R(*gers  and  Frick  were  elected  to 
the  Ateliisvin  Board.^  The  bulk  of  the  holdings  of  Mr.  llarriman 
and  his  associates  had  been  sold  by  the  latter  part  of  llH)(i,  hut  by 
tliis  time  the  Oregoj)  Short  Line  had  purchased  lfH>,000  Atchison 
shares  ;  and  Rogers  and  Frick  retained  thek  posititnis.  The  stock 
owned  by  the  Oregon  Short  Line  was  finally  sold  in  1909J 
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These  were  the  bare  facts  on  whicli  the  Government  waw 
base  its  charge  of  viohitioti  of  ilie  law.  They  riii,se(h  it  will  be 
ol)ser\'ed,  three  questions,  (1)  Was  there  erntipetitioii  between 
the  companies  named  before  tlie  incidents  occiiiTed  wliich  were 
mentioned  in  tlie  cumpkintV  (2)  Did  these  transactions  do  away 
with  competition,  assuming  that  it  had  existed?  (3)  If  there 
had  been  eonipetition,  and  it  hud  ceaseih  was  its  sni>pression 
brought  about  by  illegal  means  ?  Uidess  all  three  questions  could 
be  answered  in  the  aihrmative,  the  Government's  case  would  fail. 
In  the  eyes  of  Mr  Wickersham  and  his  tissociates  the  facts  cited 
constituted  cumuhitive  evidence  of  a  etjuspinicy  to  restrain  and 
monopolize  interstate  and  foreign  coranierce^  carried  tlirough  b}^ 
eomjieting  rail  roar  Is  and  by  certain  st<tekhr>lders  therein*  Ou 
the  i>ther  hand,  the  defendants  uiterpreted  tlie  facts  as  isolated 
transactions,  each  justified  by  the  special  circumstances  of  the 
case,  and  totally  devcKid  in  intent  and  result  of  any  semblance  of 
restraint  of  trade  or  attein[>tcd  monrjpoly* 

In  analyzuig  the  evidence  presentetl,  we  may  first  direct  our 
attention  to  the  matter  which  the  Govern  men  t  offered  as  proof 
of  the  existence  of  competition  between  the  Southern  and  the 
Union  Pacific  railroads,  inchuling  with  the  latter  the  Oi'egon 
•Short  Line  and  Oregon  Railroad  and  Navigation  Companies, 
This  evidence  was  vital,  antl  was  given  more  attention  in  briefs 
and  testimony  than  any  other  portion  of  the  case.  The  material 
wsM  divided  into  seven  parts : 

1.  Competition  as  to  traftic  l>etween  the  Atlantic  seaboard 
and  the  Fac-ific  coast.  The  (lovernnient  examined  no  less  than 
seventy  witnesses  —  shippers,  Southern  Pacific  employees  and 
ex -employees,  and  representatives  of  iinlepcndent  railroad  hnes* 
Among  those  wl)o  testified  were  Mr,  Ilawley,  for  nineteen  years 
eastern  agent  of  the  Southern  Pacific  and  after  that  a  finan- 
cier of  prominence  :  ^lessrs.  Stubbs,  Sp(*nee,  and  Munroe  of  the 
tnirtic  department  i*i  the  Southern  Paeifie;  TNIr.  Paul  ^lorton, 
one  lime  president  of  the  Equitable  Life  Assurance  Company, 
Mr.  JefftM'v,  president  of  the  Denver  and  Rio  Grande,  and 
Mr.  llaniiaford,  in  charge  of  traffic  on  the  Northern  Pacific. 
Snl>Mtantially  all  of  these  witnesses  testified  that  traffic  from  the 
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Atlantic  seaboard  toulcl  move  to  the  P£i€ific  coast  either  via 
the  Morgan  Steaiaship  line  to  New  Orleans  and  ihenee  over  the 
Sunset  Route  of  the  Southern  Pacifie  to  San  Francisco,  or  via 
the  trunk  hues  and  their  eonneetions  to  Omaha,  thence  over  the 
Union  Pacific  to  Ogden  and  over  the  Cetitnil  Pacific  to  the  coast. 
Ahhough  the  Southern  Pacific  was  interested  in  both  of  these 
routes,  yet  it  secured  all  the  revenue  fronx  freiglit  moving  ria  the 
Sunset  Route  and  only  30.1  per  cent  of  the  total  revenne  fri>m 
freight  delivered  to  it  by  the  Union  Pacific  at  Ogden.  In  conse- 
quence, it  used  its  l>est  efforts  to  influence  freight  to  travel  by  the 
southern  line.  The  Goveninient  showed  by  the  evidence  of  shippers 
that  freight  was  actually  solicited  in  competition  between  the  two 
Pacific  companies.  The  Southern  Pacific,  it  ap[*eared,  took  tralTiic 
at  New  York  rates  from  as  far  west  as  Buffalo  anti  Pittsburg, 
not  including  tliose  cities,  and  from  as  far  south  as  Norfolk,^  Not 
only  tins,  but  tlie  Union  Pacific  was  not  a1ti»gether  restricted  to 
the  route  via  Ogden.  By  diverting  freight  at  Granger  tuid  sending 
it  north  to  Portland  over  the  Oi-egon  Short  Line  and  the  Oregon 
Railroad  and  Navigation  Company,  it  could  affect  tlje  transcon- 
tinental rate  in  twt>  ways.  In  tlie  first  place,  it  was  physically 
possible  for  traffic  to  move  from  Portland  to  Sail  Francisco  by 
boat  ;  and  in  the  second  place,  a  mere  reduction  in  the  rate  to 
Porthnul  compelled  a  cut  to  every  Pacific  terminal  point  in  order 
to  maintain  these  different  cities  in  the  same  relative  position  for 
the  distribution  of  eastern  goods.  As  Mr.  Stubbs  expressed  it: 
**Let  the  rate  be  cut  on  the  (ireat  Northern,  and  it  goes  down 
to  the  Gulf  of  California.''  ^ 

Mention  may  alsi*  lie  made  in  this  connection  of  the  route  via 
tlie  Isthmus  of  Panama,  in  which  the  Southern  Pacihc  had  an 
interest  by  virtue  of  its  control  of  a  steamship  line  frt>m  San 
Francisco  to  Panama.  Tlie  business  was  not  large,  but  in  so  far 
as  any  moved  this  way  it  was  in  competition  with  the  rail  lines 
via  Ogden* 

2.  Competition  as  to  traflic  between  points  in  the  interior  of 
the  country  and  the  Pm-ific  coa.st  Much  the  same  was  true  of 
the  traffic  from  points  tetween  Buffalo  ^uid  Pittsburg  tmd  the 
J  P.  841  Hawley.  «  P.  2006  Stiibbo, 
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Mississippi  river  that  hold  for  the  business  from  further  east. 
It  was  plainly  iinnractii'iil»le  tti  mnd  tht-ni  thnmgh  New  York^ 
but  goods  could  move  to  the  Gulf  and  thence  via  the  Sunset 
Route  to  California,  or  they  could  go  by  way  of  Ogden.  The 
Illint)w  C'Cntral  was  the  mimt  important  road  in  this  territory,  and 
Mr,  Fish,  its  president,  testified  that  the  Union  Pacific  and  the 
Sunset  Route  comi)eted  fr>r  traflie  originating  anywhere  in  Illinois 
Central  tiuiitory  u.s  actively  as  any  two  roads  that  were  iu  the 
business.^  Rates  were  the  same  either  way,  the  competition  being 
ui  serviee  and  solicitation,^ 

3.  Competition  its  to  traffic  Ix^tween  the  Atlantic  seaboard  and 
Colorado  and  Utah  common  points,  A  good  many  sheep  wintered 
in  the  desert  wTst  c»f  Salt  Lake,  and  in  the  spring  moved  to  the 
suunner  I'anges  in  Idaho  where  they  were  sheared.  The  railroad 
near  which  the  shearing  took  place  secured  the  outbound  wooU 
and  for  this  reason  the  Union  Farific,  Southern  Pacific,  and  Rio 
(irande  Western  offered  every  attniction  iKissiljle  to  hifluence  the 
niovemeut  of  the  flocks.  The  Union  Pat.'ific,  for  instance^  at  one 
time  paid  a  hcatl  tax  which  Wyrmiing  levied  on  all  sheep  brought 
into  that  state.'*  The  Oregon  Short  IJne  purchased  salt  on  Ixdialf 
of  the  sheep  ownei>i,  carried  it  to  Idaho,  and  only  collected  back 
the  purchase  jirice  at  the  time  tlie  salt  wa-s  delivered.^  In  the 
same  way  tliere  was  competition  in  respect  to  cattle  aiul  horses 
which  wintered  in  sou  them  Idaho  iuid  nortlieni  Nevada  and 
moved  east  in  the  spring.^  In  return  for  the  wool,  cattle,  hides, 
etc.,  shipped  east,  there  were  brought  in  shipments  of  misctdhnie- 
ous  merchandise,  dry  goods,  machinery,  and  tliic  like.  When  the 
Union  Pacific  handled  the  business  it  moved  from  New  York  to 
Norfolk  or  Newport  News,  theiieo  Ityrail  to  Omaha  and  over  the 
Union  Pacific  lines  to  destination.  When  the  Southern  PaciHc 
took  it,  tlie  freight  went  by  Southeni  Pacific  steamers  to  New 
Orleans  or  fialveston,  and  thence  over  railroa^ls  controlled  by 
the  company  to  Fort  Worth,  Texas  where  it  was  given  to  con- 
necting  lines  for  delivery  at  destination.    The  rate  was  the  same 
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either  way,   but   the   rivalry   between   soheiting  agencies  was 
intense*^ 

4.  Competition  a.s  to  tniihc  between  Portland  and  LI  tali  and 
Colonulo  cfiniinon  puints,  including  certain  poinLs  in  Nevada* 
Porilaiul  enjoj^s  a  fairly  ilirect  ronte  over  the  Oregon  liailroad 
and  Navigation  Company's  tracks  to  Huntington,  and  from  there 
over  the  Oregrm  Short  Line  to  (i ranger,  a  few  miles  east  of 
Ogden*  I'lie  Soothurii  racifu*  rnns  south  frouj  Portland  to 
Roseville,  near  SacramentOi  and  thence  east  tlirough  California, 
Nevada,  and  Ij  tab  to  Ogden.  The  distance  over  the  one  route  is 
945*3  miles  and  over  the  other  1487-3,  The  Roseville  route  ha» 
nearly  twice  the  rise  and  fall  of  the  Huntington  roatl,  wliile  the 
curvature  also  is  greater,  A  calculation  by  Jlr.  Kruttschnitt 
estimated  that  the  direct-line  haul  was  equivalent  to  840H  miles 
of  straight  level  track,  but  that  the  haul  via  Koseville  was  equiva- 
lent to  6104  such  niiles,^  The  evidence  nevertheless  showed  that 
some  business,  especially  lumber,  had  moved  the  long  way  around 
Ixifore  11)01.  Traffic  also  had  moved  vin  the  Oregon  Short  Line 
and  Central  Pacilic  to  points  as  far  west  of  Ogden  as  Wells, 
Nevada.  How  much  all  this  amounted  to  was  not  clearly  sliown 
—  at  l>est  it  was  probably  not  a  great  deal  After  the  consolida- 
tion of  the  Union  Pacific  and  Soutliern  Pacific  in  1902  the  Shasta 
Route  took  out  its  through  rates  with  the  Oregon  Kailroad  and 
Navigatiiai  CompanVi  and  \\ithdrew  from  the  competition. 

5.  C'ompetition  as  to  traffic  between  San  Francisco  and  Port- 
lantb  Some  of  the  Imsincss  betwei'U  these  towns  nsed  the  same 
Southern  Pacific  rails  thrcjugti  Oregon  and  California  that  were 
traverscil  by  business  goijig  to  Utah  and  Nevada.  About  two- 
thirds  of  it^  however,  came  by  water,^  Mr.  Stubbs,  traffic  director 
of  the  Ilarriman  lines,  testified  tis  follows: 

The  Bteaniship  service  lietween  San  Francisco  and  Portland  is  better 
than  the  mil  service,  with  thin  MiajLjU'  exception  —  that  the  rail  m»rvicf»  in 
daily  while  the  steamship  service  is  prohahly  only  oBce  in  five  days.  The 
poiut«  of  delivery  and  taking  ut  San  Francisco  and  at  Portland  favor  the 
steamship  lini'.     In  the  early  opening  of  the  Shasta  Route,  we  had  some 
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Bfntrlllrm  to  Icfud  our  trainii  nurtli-lxTund,  and  made  some  attempts  to  get 
%h**  lfiiftln«Mi,  hut  found  that  wc'  aWsohiteiy  could  not  take  %he  bnsiiftess  as 
n^iiliiiii  t\w  nieiitntkhSp  Hn<*&,  hut  besides  this,  is  the  fact  that  there  were 
'irMUtiii*  V4)in\tt'iiluri*  willi  th«t  On-^gou  Railroad  and  Navigation;  other  steam* 
ulilfi  IllMH,  and  niri^iu  »c]iooinerS|  that  luade  the  rates  not  only  unremunera- 
ll>t(,  hut  tht^y  wrr«^  uuMtjilile;  so,  after  several  attempts  to  join  in  that 
hii*tn»<iifi»  w«  f|ult* 

'I* I  lit  iivitl(*iHMt  Mljnwiuj  (•lijarly  that  for  perhaps  one  and  a  half 
yintr^  liiiev   1W1I4,  the   railn>ad   aiul  steamship  lines  comi>eted, 
lU'tividy  I'nr  th(3  local  coajst-wise  business,  lM>th  freight  and  paa^^ 
min^t^r.    UiiiiiH  fdl  to  JJUHJ  a  ton  by  water  and  $1*50  a  ton  bj 
mil   titv  i\w  UTjlJ  niilfH  between  San  Francisi^o  and   Portland*^ 
I'uMHtii^itr  (nn-n  wcri  ^2;50  and  $5.00  on  the  1x»at,^  and  5i5.00 
iiinl  f  IdJIO  by  mil.    The  boat  ml*j  included  meals  and  berth,  for 
H'liirh   ihc  regular  charge  wa^  8»i.O0,  so  that  it  was  actuallyi 
ilittiiper  in  pay  fare  than  to  ride  on  a  pass.    After  the  war  "waa* 
OVMl'  a  difyitrimtuil  w\ih  put  in  of  6  cents  a  100  pounds  L,C.L. 
and  H  I'lTiU  a  100  pounds  C.L.  between  the  steamers  and  the  rail 
Ihir'W*       id  I  ihiH  before  lOOL    Coiupetition  in  service  contmued,*" 
and  liirm*  MiiinH  are  Hiill  «peut  in  advertising.* 

(I,  ( 'i»m|H*ti(i<in  for  irailie  between  San  Franeiseo  and  pointa  j 
ill  Mimhuia,  blahn»  etc.  Wine,  dried  fruit,  sugar,  heang,  and. 
MJhcr  (alilMiiua  prodtuls  distributed  from  Sim  Franeiseo  could 
pUMM  uoj'lli  to  JNirllahd  and  Seattle  via  the  Shasta  Route  or  by 
biiati  and  i-nn Id  go  fioia  there  east  over  the  Oi-egon  Uuilroatl  and 
Navigation  nml  (Jregon  Short  Line»  over  the  Great  Northern, 
o r-  o V e r  I  hi «  No r tl um i  Pa* ^i (le.  Or  i t  could  gu  east  from  San  Fran- 
i^Imco  by  the  ( 'cntral  Paciiic  to  Ugden,  and  thence  north  over  the 
On^giMi  ShtM'i  Line  into  Montana  and  Idalio,  The  business  was^ 
nnl  large,  but  it  wtus  (competed  for  actively. 

7.  roiii|ietiiioji  as  to  trathc  between  various  ports  in  the 
OiiiMtt  and  poinl.H  east  of  the  Missouri  river  in  the  United 
Hlatew*  'V\n\  Southcni  I'acilic  Coiiipany  bouglit  a  majority  of  the 
wtoeli  f»f  Ihe  Pa(*itic  Mail  in  the  fall  of  1902,^  and  used  the  ships 
of  I  bat  t!ompany  for  truHic  from  San  Franeiseo  to  Yokohama, 
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Kobe,  Nagasaki  Shanghai,  Hong  Kong,  and  sonietimes  Amoj*^ 
The  greater  part  of  Uie  hiisinei^s  niove<l  vift  the  Union  and  Ct*n- 
tral  Pacific;  8ome  of  it  went  west  over  the  Sunset  Ronte  —  in 
all,  the  rail  line.s  west  of  the  Misvsouri  earned  $63,382,813  on 
Oriental  trathc  moving  throngh  San  Francisco  ui  October,  1906.* 
On  the  other  liand,  the  Oregon  Railroad  and  Navigation  Com- 
pany i>\viied  all  the  sUwk  of  the  Porthmd  and  Asiatie  Coinpany, 
running  between  Portland  and  snl>stantially  the  i^ani*^  pojts  of 
call  that  the  Pacific  Mail  reat^hed  in  Chbia  and  Japan.  This 
company  wlls  tlie  snccessor  of  thnu^  lint*s  which  in  turn  had 
failed  to  make  the  business  tliroiigh  Portland  pay,^  and  8ecms 
to  have  been  eBtablished  to  assist  the  Oregon  Railroad  and  Navi- 
gation in  competititm  for  the  export  Imsiness  in  grain  and  Hour."* 
Ninety  per  cent  of  the  iniltic  was  westbound.''  Of  course  the 
steamship  ciFUipany  was  eagt?r  for  trafhc,  and  competed  in  con- 
nection with  ihcfh'cgou  Raihoad  and  Navigation,  (Iregon  Short 
Line,  and  Union  Pacific  with  tlie  route  formed  by  the  Central 
Pacific  and  the  Union  Paeilie,  at  least  prir>r  to  190L 

The  voluminous  evidence  tluis  summarized  showed  that  active 
competition  had  existed  of  almost  every  coneeivable  kind.  There 
had  l^een  competition  of  parallel  routes  lietween  the  same  termmi^ 
of  parallel  or  roundabout  routes  between  diflferent  termini,  of 
roundabout  routes  entirely  controlled  lij  the  competuig  lines,  of 
routes  in  which  the  Union  and  Southern  Pacific  were  links  only 
m  cliains  of  connecting  and  mdepcndent  roa<ls,  and  finally  there 
had  been  couipetitiou  in  cases  where  one  competitor  had  to  rely 
upon  tlie  other  for  a  greater  or  less  proportion  of  the  hauL 

There  were  certain  considerations,  nevertheless,  which  weak- 
ened the  Government  s  case.  Although  the  carriers  had  competed, 
yet  counsel  were  able  to  show  only  in  sporadic  instances  that 
rates  had  been  cut  The  most  important  through  business  which 
the  Union  Pacific  had  possessed  had  been  the  transcontinental 
traffic  to  and  frtjm  the  Pacific  coast,  and  the  connection  with 
which   it   had    intercltanged   most   business   was   the   Southeni 
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Pacific.  Now  tlie  Rio  Ctrande  WesteiTi  reached  as  far  west  n^ 
Ogdeii,  aiitl  it  was  at  all  times  possible  far  the  Srmtheni  Pa<?ilic 
to  divert  traffic  this  way.  In  consequence  the  Union  Pai-ific  had 
n€»t  dared  to  push  etnii petition  very  far.  .  The  Oregon  Short  Line 
ami  the  Oregon  Raihoatl  and  Navigation  Company  hatl  reraaijied 
practically  unused  for  trajiscontinental  business.  Mr.  Munroe^ 
freight  traffic  manager  of  the  I/nion  Pacific,  connected  with 
tlie  trafiie  department  of  that  coinpajiy  since  1882,  testilied  that 
the  use  of  it  would  have  been  suicidal.  Mr.  Stubbs  declared  that 
in  all  his  experience  lie  had  never  known  any  l>nsiness  to  l»e 
worked  into  or  from  California  via  the  Portland  gateway.^  Even 
had  the  route  been  resort-ed  to,  movement  by  it  would  have  been 
ronmhibout  ami  thffieult,  ami  freight  wtiuld  have  IjH^en  neces- 
sarily distributed  by  the  Southern  Pacific  from  San  Francisco. 
Restricted,  therefore*  to  interchange  with  the  C'Cntml  Pacific  at 
Ogtlerj,  tlie  Union  Pacific  was  unable  to  quote  any  tlirough  rates 
except  with  the  consent  of  the  ver}^  company  which  it  w^as  it-s 
mtercst  to  fight.  Putting  to  one  si^le  the  triuiscontinental  busi- 
ness, the  competitive  traffic  remaining  was  not  lai'ge.  Cramsel 
for  the  carriers  cliariM^terizcd  it  ivs  incidental  and  insignificant^ 
while  the  Goveniment  did  not  allege  that  the  earnings  on  it 
exceeded  three  or  four  million  cli)llars. 

A  somewhat  different  situation  appears  when  we  pass  from 
the  relations  between  the  Southern  Pacific  and  tlie  Uniiai  Pacific 
to  the  evidence  tnuching  the  other  railroads  named  in  the  com- 
plabit.  It  was  undisputed  that  the  Santa  Fe,  Cireat  Northeni, 
and  Northern  Pacific  IumI  com[)ettHl  directly  with  tlie  Central, 
Union,  anil  Soutlieru  I*acific,  But  this  was  not  the  whole  story. 
In  the  Salt  Lake  case  there  had  been  rivalry  in  constniction 
rather  than  in  ope  ration,  Mr.  Clark  had  desired  to  build  a  rail- 
road; the  Union  Pacific  had  threatened  to  parallel  it  There 
was  no  rat^-cutting,  for  there  were  no  rates;  but  the  pressure 
of  imminent  financial  loss  had  been  as  strong  a^  though  a  rate 
war  ha<l  lieen  well  begun.  Mutatis  fmtt(TnJi9^  the  same  was 
true  of  a  pint  of  the  dealings  between  Mn  Harriman  and  the 
Santa  F6,    The  exchajige  of  a  riglit  to  buy  a  lialf  interest  in  the 
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North westeni  PaciMe  tVir  tlie  privilege  of  l>uyinf^  a  roa<l  m  New 
Mexico  had  put  an  end  to  prt»jects  of  building  which  would  have 
involved  eonsiilerahle  extension  au<l  groat  loss  in  profits.  The 
position  of  tiie  t\vf>  parties  to  the  suit  in  respect  to  these  ojieiu- 
tions  was  eonfnsetl.  The  Government  was  disposed  to  term 
them  attempts  at  monopoly  and  to  distinguish  them  on  tlii^ 
ground  from  com|K>tition  in  rates  or  service.  Counsel  for  tlie 
carriers  referred  to  them  as  indepentlent  bargains  wluL-h  benefited 
the  parties  tiiat  made  them  and  did  nut  injure  the  public.  It  is 
dillieult  never theiess  to  see  why  the  negotiations  in  both  the 
Santa  Fe  and  tlie  San  Pedro  cn&en  were  not  forms  of  eompeti- 
tion,  bearing  tlie  same  relation  to  rate  conflicts  that  the  strategy 
of  a  military  eanipaign  bears  to  the  tactics  of  a  battle,  N*>r  is 
this  disprovetl  by  the  fact  that  the  hjgical  resuU.  of  tlie  conflict 
was  consolidalioti ;  f(»r  this  is  true  of  any  srirt  of  competition 
what-soever. 

The  second  step  in  i\iii  f  Juvernnient's  pruuf  was  the  establish- 
ment of  ihi?  fact  tliat  the  consolidations  which  it  charged  had 
lessened  coju[>eLition,  iMr,  Wickersljam  had  ntj  difliculty  in  prov- 
hig  that  the  Puiou  Pacific  and  Sunthcni  Pacifit:  hiul  consolidated 
the  greater  part  of  their  soliciting  agencies.  The  same  officials 
were  shown  to  be  in  general  charge  of  tndfic  and  operation  on 
both  roads,  linsincss  which  fiirnieily  luul  l)een  sought  by  the 
Sunset  Route  and  the  Ilarriman  lines  in  competition  was  now 
routed  so  as  to  prcKlnce  the  most  revenue  for  the  system  as  a 
whole.  So  far  as  tlte  San  Pedro,  Los  Angeles,  and  Salt  Lake 
Railroad  was  concerned,  a  traffic  agreement  had  been  entered 
into  iji  1902  wldch  was  a  curiosity  in  i*ailroad  literature.  The 
company  hml  agreed  to  take  no  corporate  action  without  the 
appitival  of  Mr.  Harriman.  It  was  not  to  extend  its  lines  north 
of  the  parallel  of  Salt  Lake  City;  traftic  wa«  to  be  intcrc-hanged 
on  a  preferential  basis  with  the  Oregon  Short  Line  and  Uiiic 
Pacifie ;  the  Salt  Lake  Company  was  t*>  a<lopt  Sontheni  Pa 
rates  for  its  local  traffic,  and  was  to  allow  the  Union  Pactfi 
the  Short  Line  to  make  tlirough  mtes  in  Ijoth  dir^-tioiis 
from  points  on  its  road.^  In  short,  the  Salt  Lake  road 
»  Hejiditiga,  Exhibit  A,  pp.  24-27. 
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itself  liimd  and  foot.  As  for  the  Northern  Pacific,  tlie  Northern 
Securities  Company  had  heen  dissolved  in  1905  and  the  old 
statUH  of  competitioji  restored;  but  the  Santa  Fe  wjls  operating 
its  lines  in  Northern  California  alternately  witli  the  Southern 
Pacific,  and  competitive  cuestruetion  in  the  Southwest  had 
ceased,  Bcsi<lcs  thi-s  an  agreement  hatl  been  entered  ijito  Ixv 
tween  the  Sonthern  Pacific  and  the  Santa  Fe  dividing  the 
citrus  fruit  traffic  from  iSoutliern  Califurni;i,  and  anollier  ac- 
cording  to  wliich  cargoes  fnmi  the  Orient  entering  tlie  port,  of 
San  Francisco  on  steanisliips  of  the  I'acific  Mail  were  appor- 
tioned rougldy  in  tlie  projiortion  that  the  two  railroads  furnished 
outlKmnd  freight.  Possibly  because  of  this  litst-nametl  arrange- 
ment, the  Santa  Fe  harl  ceased  tfj  operate  its  line  of  steamships 
from  San  Diego. 

The  reply  of  the  carriers  on  these  points  was  technical  They 
urged,  in  tlie  fii'st  place,  quoting  from  Wlutivell  v,  Ointinental 
TobfWi'O  Com  pan  tf^  that  ^*  an  attempt  to  monopolize  a  part  of 
interstate  commerce  which  promotes  or  but  indirectly  restricts 
competition  therein,  while  its  main  puq^ose  and  chief  effect  are 
to  incrciLse  the  trade  and  foster  the  Ijusiness  of  those  who  make 
it,  was  not  intended  to  be  made,  and  was  not  made,  illegal  by 
the  secoufl  sec^tion.''  .  .  .  The  vaUdity  of  this  defense  depended, 
of  course,  \\\mi\  the  aceefitance  of  the  assertion  that  only  in- 
cidental restriction  of  competition  bad  oceun-ed,^  and  on  proof 
that  the  merger  of  the  Pacific  railroads  had,  in  fact,  increased 
trade.  Counsel  put  Mr.  Kruttsrhnitt,  chief  operating  nllh'ial  of 
the  Harriman  lines,  on  the  staml,  and  drew  from  him  a  detailed 
and  impressive  list  of  tlie  l>etterments  luid  additions  ma<le  since 
1901,  including  the  general  statement  that  the  Union  and 
Southern  Pactific  together  had  spent  *374,1 24,097,40  fur  the^ 
purposes  m  the  eiglit  years  ending  June  30,  1909.  It  was  not 
a  necessary  conclusion  that  these  expenditures  had  improved 
senr'iee  or  lowered  rates :  but  the  railroad  officials  testified  posi- 
tively that  they  liad  had  sucli  an  effect*  and  the  coutraiy  was 
not  satisfactorily  established. 

1  125  Fed,  Rep,  468. 
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111  the  second  pliu*e,  tlie  railroails  maintained  that,  a«  a  matter 
of  law,  ownership  hy  one  railroad  of  another's  stock  did  not  con- 
stitute control  unless  a  clear  majority  were  held.  Control,  said 
counsel,  is  a  matter  of  power,  A  minority  may  direct  the  opem- 
tion  of  a  railroail  because  the  majority  has  conlldenee  in  it;  but 
this  is  lawful.  The  Southern  Pacific  stoeklioUlers  had  confidenee 
in  Mr.  Ilarriman  and  his  associates,  but  they  could  have  super- 
seded them  at  any  time.  The  argument  deserved  and  wiis  given 
little  weight.  Unless  courts  are  to  shut  their  eyes  to  tlie  facts 
in  their  interpretation  of  the  law,  they  must  recognize  that  under 
any  ordinary  ciix'u instances  less  than  a  majority  of  tlie  stock  of 
a  comp<any  will  enable  the  holder  to  detentiine  its  policy.  The 
indifference  of  a  certain  proportion  of  stockholders,  the  fact  that 
the  officers  of  the  company  alone  have  access  to  the  stock  list, 
the  i-egularity  with  which  a  substantial  number  of  proxies  may 
be  had  for  tlie  a.sking,  all  work  to  the  same  result.  This  was,  in 
fact,  admitted  by  the  dcfendajits'  own  witnesses. 

This  left  as  a  final  st^p  in  the  argument  the  charge  that  the 
Unirm  Pacific  had  employed  an  illegal  method  in  suppressing 
competition.  The  situation  was  not  free  from  dilKicnUy*  The 
carriers  maintained  that  the  essential  transaction  complained  of 
hafl  l>een  a  imrchase  of  stock.  TliLs,  they  contended,  was  a 
matter  subject  only  to  State  legislation.  The  uc-qiusition  or  dis- 
position of  property  is  not  commercial  intercourse* 

If  any  citixen  should  step  into  a  hroker's  office  on  Broadway,  New  York, 
buy  some  skjck  in  the  Peuusyiviiiiift  Railroad,  pay  iot  it,  put  the  eertift- 
cates  in  hi«  jxwket,  and  walk  out,  would  he,  or  tJie  brnker,  or  the  broker's 
priiirij>ab  1k^  engaged  m  miiiiiiereinl  ititercuurse  hetwei-n  niU.ii>ns  and  parts 
of  national  .  .  .  Would  a  State  corporation  buying  those  eertificateR  he 
in  any  dift'erent  situatiou  from  mi  individual  purchaser,  if  the  8tute  of  its 
domicile  had  endowed  it  with  corporate  power  to  buy  stock '{ * 

But  even  though  purchases  of  stock  were  subject  to  Federal  law 
they  would  violate  no  provimouH  ol"  the  Sherman  Act,  A  purchase 
or  sale  is  not  a  contract  in  restraint  of  trade,  —  for  a  contract  is 
executorj%  implying  somctliing  yet  to  be  done ;  while  a  sale  is 


1  Brief ^  Dunne,  pp.  21^220. 
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execiiteil,  eoinjileUMl  wlien  riuMle  ami  because  it  Ls  made.  Nor 
m  a  contraet  in  restniiiit  of  triule  neeessarily  unlawfuL  It  must 
be  uutlue,  tbai  is,  uut  eutered  into  with  tbt*  legitiuuite  pmp<j«e 
of  reavsuuably  forwarding  [H^rsoiial  interest  and  developing  tratle. 
The  same  may  be  said  of  an  attempt  to  monopolize.  Every  act 
of  c*oinpetition  tends  to  drive  ecmipetitrn's  out  <if  business,  but 
eompetitioii  is  legal,  in  the  absenc^e  of  fraud  ur  iluress.  It  f(*llows 
that  an  indiviihuU  may  buy  out  a  eompetitor,  and  then  another 
competitor,  and  so  ou,  and  a  eor'[>orat ion  may  do  the  same  thing* 
*»  U  is  evident,'*  said  Mr.  Donne's  brief,  ^ — ''\fraydnletd,  hit i mi- 
ilathifh  t'oerciiff,  ttttfi  athr  like  wron^iful  and  unhiwfttl  methods 
apart  — that  here  we  touch  a  fuiidanieutal  (U'ineiple  of  the  free* 
dom  to  buy  and  sell,  of  the  legal  right  of  the  iu dividual  in  re- 
speei  to  his  own  property/'  ^ 

The  ciise,  as  thus  made  up,  was  dcaketed  on  the  Supreme  Court 
calendar  on  Oetober  9,  1911,  and  on  tlie  same  day  a  transeript 
of  the  re(*ord  wa.s  hied.  On  the  ff>llowing  day,  a  motion  to  ad- 
vance was  submitted  to  the  court;  the  motion  was  grant/ed  on 
October  23,  and  the  ease  was  assigned  fc»r  hearing.  Argu- 
ments Were  heard  ou  April  19,  2%  and  23,  aud  the  decision 
was  handetl  down  on  December  2,  a  year  and  three  weeks 
after  proeeedings  had  been  liegun  before  the  final  court  of 
appeal.'^ 

The  opinion  r»f  the  Supreme  Couit  was  remarkable  far  its 
brevity,  for  the  sweeping  terms  in  whiidi  the  law  w^us  laid  down, 
and  ncnie  tlie  less  for  the  exeepttons  hi  prai'tiee  whieli  it  eovni- 
tenaneecL  As  was  to  Ite  expected,  the  main  emphasis  was  laid 
u|M)n  the  facts.  Was  tliere  or  was  there  not  sueh  etmipetition 
between  tht*  parts  of  the  Southern  Pacilie  system  that  cniidjina- 
tion  between  them  would  tend  to  monopoly  and  thus  be  ui  vin- 
lati4»n  of  thi^  law?  *^To  compete,'*  said  tlie  Court,  "is  to  strive 
for  something  which  another  is  actively  seeking  and  wishes  to 
guiu.''  Did  the  Stnithem  Pacific  before  1901  strive  for  anything 
which  the  Union  Pacific  was  actively  seeking?  To  state  the 
case  iu  these  teniis  was  to  compel  the  answer. 

»  Brief,  p.  28/j. 

1  No,  440.    ( )t!t^l»er  Term,  1912,    U.  S,  v.  The  U,  P.  /?.  IL  Co,  cU  ab 
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The  Souttioru  Pat'ifif.  through  it^*  aj;eiits,  advertisements  and  lit<jrttttire 
had  imderlttk*^!!  tn  oht^iin  traiisjMjrtatiori  for  iU  ••SiniHet*'  i»r  southern 
route  across  the  tiontinent  while  tbt;  Union  Pacific  hiul  endeavored  in  the 
liaine  territory  t-o  have  freij^ht  Bhijuied  hy  way  of  its  own  and  connecting 
liiieH,  thuti  securing  for  iLself  aliout  ILMHJ  miles  of  the  haul  to  the  eoiist,  .  .  , 

ConiiH^titiou  hetween  tw(j  Hindi  »v,sttnnf*  consi.sitH  not  only  in  nmkin^ 
rates*  which,  so  fur  as  the  shif)i>er  was  eoucerned,  the  {troof  shows  were 
by  ag^reeinent  fixed  at  the  same  figure  whichever  route  was  used  .  ,  ,  hut 
includes  the  character  of  the  service  rendered*  the  acconiniodation  of  the 
ship|M*r  in  hajnlling  and  caring  for  freight,  and  the  {irom[it  recognition  and 
luijustinent  of  the  sliii^per's  elaim».  Advantages  in  these  resjjccts  were  the 
suhjeets  of  reitresentaticm  and  the  Imsis  of  solicitation  hy  many  active,  ojv 
posing  agencies*  The  maintenance  of  thes<^  liy  the*  rival  eomjiauies  j>ro- 
luoted  their  husine^H  and  increased  their  revenues.  The  inducenjents  tti 
maiiitiiin  these  puinU  rd  advantage —  low  ratios,  su(>erjoritv  ai  service  and 
accoinmodathm — ^  did  m«t  remain  the  sujue  in  the  han<l»  of  a  single  domi- 
nating and  eomnirm  i>wnerslii|»  as  it  was  when  they  were  the  subject  of 
active  promotion  by  competing  owners  whose  success  depended  upon  their 
acconi  pi  is  h  m  c  n  t 

The  Court  n*plh:Ml  to  the  siiggestinii  tluit  tlit;  traffic  eonipetiHl 
ftjr  wii.s  iiiliiiitesiiiuil  with  the  remark  that  though  rehitively  small 
it  amouiiteil  in  the  aggregate  to  many  niilliuns  of  dollars.  To 
the  argument  that  though  physieally  aide  the  ruiou  Paeifir  Imd 
never  dared  to  roiupcte  with  tlie  Southern  Patdlie  Ijeeause  of  ita 
dependency  upon  the  latter  for  direct  connection  with  the  Patnfic 
coant,  it  answereii  first,  tliat  it  would  have  been  detrimental  to 
the  Southern  Pat  iJic  to  have  deeUiied  an  arrangement  for  the 
carriage  of  freight  received  from  the  Union  I'aciiic,  and  second, 
that  the  terms  of  the  Pat d tie  Uailri>ad  Aet^  td*  lHkj2  and  18tU 
forbade  any  diserimination  in  favor  of  the  Denver  and  Kio 
G  ramie  at  Ogden, 

Granted  that  sidjstautial  conipetitirai  had  existed  lutfore  1901 
the  eonchision  that  this  competition  had  lieen  restrained  by  tlio 
purchase  on  tlie  part  of  the  l^nion  Pacific  system  of  stock  of  the 
Southern  Pacific  Cranpany,  and  that  this  restraint  had  been  in 
violation  of  law  followed  unfailingly* 

The  ciinsnlidatiou  of  two  gnnit  eonqieting  sy«tem.s  of  milroads  enffa^^ed 
in  interstate-  cormneree  l\y  a  tranrifer  to  one  of  a  dominating  stock  interes^t 
in  the  other  created  a  coinhinatiou  which  restrains  interstate  commerce 
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withiE  the  meituing  iif  tin'  statute  ln'cauMe,  iii  ik'strujing  or  greatly  abridg- 
ing the  free  operation  of  coiiipetitiriu  theretofore  exi^^tiug,  it  tends  to  higher 
ratt^H.  It  directly  tends  t^o  less  activity  in  furnishing  the  pnblic  with  prompt 
adjustment  of  the  deniauds  of  patrons  fur  losses.  ,  .  , 

The  contention  that  a  consolidation  by  stock  purchase  was  not 
subject  t<^  Federal  regulation  the  court  brushed  aside. 

Nor  do  we  think  it  can  make  any  difference  that  instead  of  resorting 
to  a  holding  company,  as  was  done  in  the  Northern  Securities*  case,  the 
controlling  interest  in  the  stock  of  one  corijoration  is  tninsf erred  to  the 
other.  The  domination  and  control,  and  the  jKiwer  to  suppress  competition, 
are  acquirtMl  in  tlie  one  case  no  less  than  in  the  other,  arid  the  re^siilting 
mischief,  at  which  the  statute  was  aimed,  is  equally  effective  whichever 
form  is  adopted. 

On  the  other  hand  the  Cburt  dismissed  the  complaint  against 
the  Atchison,  Topekti,  and  Santa  F6  arising  nut  of  traiisac^tions 
in  Arizona  discussed  in  eonneetion  with  the  (iovcnnuent's  case. 
It  also  rcfusefl  ti*  take  uctif>n  in  the  matter  of  the  San  Pedro, 
Los  Angeles,  and  Salt  Lake.  Hie  Circuit  Court  Iiad  not  be- 
lic^'cd  that  the  Salt  Lake  road  was  natunilly  eonipetitive  with 
the  Cnion  or  Southern  Pacific,  and  had  Ijcen  aide  to  tind  in  tlje 
agreement  witli  the  Union  Pacific  only  a  laudable  i>uq>ose  to 
ailjust  ditferen(*es  and  to  construct  a  line  of  railroa<l  between 
two  points  winch  would  serve  their  joint  interests  as  well  as 
those  of  the  public.  The  Santa  F6  matter  had  been  thrown  out 
on  technical  grounds.  In  neither  case  did  the  Supreme  Court 
see  lit  to  disturb  tlic  conclusion  ot  tlie  etmrt  beluw. 

Tlie  only  point  of  general  interest  in  this  decision  is  the 
Courtis  attitude  towanl  the  farts.  Tlic  questions  of  law  raised 
had  been  sufficiently  covered  in  tlie  Standard  Oil  and  Tobacco 
decisions,  and  received  merely  briefs  though  emphatic  re-assertion. 
It  should  l>e  well  nuflcrstood  now  even  by  the  h^gal  (irofessitm 
that  the  ordinary  property  riglits  of  the  individual  are  limited 
by  the  Sherman  Act,  and  cannot  be  pleaded  as  a  defense  against 
it*  As  the  law  stands,  the  only  way  t«f  bringing  about  a  material 
unifieation  of  interest  between  two  railroads  whieh  are  competing 
iu  interstate  business  appears  to  be  the  laiirhase  by  a  natural  per- 
son of  control  of  each,  and  the  importance  of  tliis  is  limited  by 
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the  fact  that  indiviilualH  have  but  restricted  means,  and  die  in 
the  end  in  spite  of  the  best  of  care. 

Several  intereBtiiig  observatir>ns,  liowt^vfr,  are  suggested  by 
the  faet8.  This  ease  is  tlie  first  in  which  a  thorougli-going  attempt 
haw  1>een  made  to  trace  the  t^oinpetitive  rehitir>ns  l>etween  two 
great  atlji lining  raih'oud  83\stenis,  Hie  result  is  hkely  to  surprise 
the  general  public  as  it  becomes  known.  \'ery  little  of  the  coni- 
petition  between  the  Union  and  tlie  Soutliern  I'aeifio  systems,  it 
appears,  was  the  direct  struggle  between  parallel  roads  so  familiar 
in  early  niilroad  history.  The  record  abundantly  shows  that  the 
Southern  Pacific  dimiinated  its  connection  at  Ogden  by  its  ability 
to  divert  eastbonnd  traffic  at  that  point  to  the  Denver  and  Rio 
Grande.  The  Court «  statement  that  the  Pacific  Haih^oad  Acts 
obliged  the  Central  Pacific  h*  afford  equal  advantages  and  facili- 
tics  as  to  **  rates,  time  and  transpt/rtation  *'  to  all  comieetions  at 
Ogden  may  be  accepted  as  an  authoritative  though  unexpected 
interpretation  tif  the  law  ;  but  it  is  too  much  to  believe  that  the 
mere  systematic  diversion  of  nn routed  traffic  wxiuld  luit  have  in- 
volved a  loss  to  the  Union  Patufic  that  no  tmffic  manager  would 
have  sufTered  except  tnidcr  extraordinary  rircurastances.  On  the 
other  liiiml,  the  nnnv.  remote  differences  in  interest  appeared  in 
prac*tical!y  every  comer  of  the  United  States*  It  was  shown  that 
business  from  any  pfrint  cast  of  Omaha  and  New  Orleans  could 
make  use  of  either  the  Unitin  Pacific  or  the  Southern  Pacific,  as 
the  shipper  desired,  for  stations  in  almost  eveiy  state  west  of 
those  cities.  Nor  was  tliis  the  raost  striking  fa(^t  brought  out. 
Traffic  from  New  York  to  Colorado  moved  ina  Southeni  Pacific 
steamers  to  New  Orleans  or  (ialvcf^ton.  thence  over  railroads  con- 
troUcfl  l>y  the  Southern  Pacific  to  Fort  Worth,  and  from  Fort 
Wort  1 1  to  destination  it  went  over  lines  in  which  the  Huntington 
carriers  had  no  interest,  (lalveston  is  located  very  nearly  on  the 
meridian  of  Kansas  City,  and  only  that  portion  of  the  haul  from 
New  York  by  the  southern  route  which  lay  west  of  (Salveston, 
lay  in  any  way  parallel  to  it.  Nevertheless,  every  suiglc  fraction 
of  the  southern  route  C4>mpeted,  in  the  sense  in  wdiich  the  Supreme 
Court  used  tlie  term,  with  every  part  of  every  other  conceivable 
route  which  connected  the  two  terminal  pointij.    For  example,  the 
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New  York,  Ontario,  and  W^estern  opemte*!  lietween  New  York 
and  liiitTaln.  It  delivered  bnsiness  to  i\w  Wabasli,  which  in  tiim 
gave  it  to  the  Union  Pitcitits  or  Roek  Island,  or  Bnrlington,  at 
KansRK  City.  It  folki ws  that  the  New  Ytjrk,  Ontario,  and  West- 
ern was  a  eompetitor  of  the  lines  lietween  Fort  Worth  and  Den- 
ver, althongli  distant  from  tliem  1250  miles  as  the  crow  Hies  and 
eoniieeted  by  no  lines  over  whieli  it  had  control.  In  the  same 
way,  the  Atc4nson,  Tf^peka,  and  Santa  Fe,  running  north  from 
Fort  Worth*  competed  with  the  Old  Dimiinion  Steamship  Com- 
pany, plying  between  New  York  and  Norfolk,  and  the  CliieagoJ 
and  Ni>rth western  b(»tween  Chicago  and  (biudia  eompeterl  witM 
the  I.oniaville  and  Nashville  lietween  River  Junction  and  New 
Orleans.  Whert*  one  railroad  formed  part  of  two  routes,  it  eoukl 
even  be  a  eompetitor  uf  itself,  as  the  Pennsylvania  from  Pitts- 
bui^  to  Chieaiifo  and  from  Pittsburg  to  St  Louis. 

In  view  of  this  very  Tiroad  eonceptiiin  of  the  nature  of  compe- 
tition in  rates  and  serviee,  it  is  curious  tliat  the  Supreme  Court 
failed  to  recognize  the  existence  of  the  "financial"  or  "diplo- 
matic'' eompetition  which  has  been  eontintiously  in  existence 
between  the  western  groups  of  roails,  a  eompetititm  no  whit  less 
important  than  tliat  upon  which  the  C'ourt  laid  stress.  This  took 
sneh  forms  as  the  tlu'eat  of  new  construct  it  ni,  the  readiness  to 
divert  traffic  in  one  section  to  secure  fav(U's  in  another,  or  the 
pun*hase  of  huge  blm-ks  of  a  competitor's  securities  as  a  demon- 
stration of  fniancial  strengtli.  It  is  not  to  be  sui>posefh  of  course, 
that  this  sort  of  struggle  is  limited  to  western  lines.  Great  rail- 
roads are  like  great  nations,  in  that  open  warfare  is  the  crudest 
weapon  which  they  emi>loy.  The  larger  the  company  the  more 
important  the  influence  wliieh  it  can  exert  in  indirect  ways.  It 
takes  a  good  deal  of  credulity  ti)  Iwdieve  anything  other  than 
that  the  Clark  uiterests  undertook  the  construction  of  an  inde- 
pendent ruilroatl  lM?tween  Los  Angeles  and  Salt  Lake,  which 
the  Harriman  prople  ectutrived  to  dominate  in  order  to  forestall 
competition  which  might  have  ensued.  The  story  of  the  rela- 
tions between  tlie  Santa  F^  and  the  Southern  Pacific  likewise 
is  full  of  ilhisirations  of  the  larger  kind  of  competition.  Similar 
fact-s  appear  in  the  recent  New  Haveu-Grand  Trunk  negotiations. 


llAiaUi\bVN   SYSTEM  DISSOLUTION 


593 


or  in  the  agreements  l)etweeii  the  Hill  antl  Ilarriman  lines  in 
the  Northwest.  ludeeil,  tlie  most  serions  nbjectiuu  U»  big  Imsi* 
ness  merely  becaui^e  it  Ls  big  is  tu  be  funud  in  the  growth  of  the 
financial  power  of  tlie  sin^y;le  units.  Sooner  or  later  llie  eonrts 
will  liave  to  recognize  the  prubleni. 

Another  point  of  interest  is  sogge^ted  by  the  fact  that  this 
merger  ease  is  the  tirst  in  wliirli  ilisscilntitjn  will  provide  evi- 
tlenee  of  the  effeet  npon  operating  effieieney  tif  the  division  of  a 
great  business  intn  two  or  more  parts.  Ttie  information  watS  nf>t 
available  in  the  ease  i*(  the  8tan<lanl  Oil  and  Ameriean  Tnlmreo 
companies  beeause  tliey  were  not  public  service  cuiporations. 
It  was  not  nseful  in  the  Northern  Securities  case  because  the 
units  in  that  merger  were  nttt  elfrsely  enough  eomhined.  Hut 
for  tlie  Ilarriman  lines  we  sliall  have  detailed  sets  (if  ree<^»rds, 
prepared  on  a  uniform  basis  and  o{>en  to  all  under  the  Int-er- 
state  Commerce  Law,  and  relating  to  a  company  which  has 
madt*  a  more  systematic  attempt  to  secure  tlie  full  ei'onumies 
of  large-scale  priKluction  than  any  other  in  the  United  States. 
Thus  at  the  i>resent  lime  j^ureliases  for  the  whole  system  are 
ma*lc  by  tlie  Director  of  Pnrcliases,  Mr.  Thome.  Standards  in 
construction  and  operation  have  been  established  after  consid- 
eraticm  and  discussion  by  the  otTieei's  from  general  superin- 
tendent ui%  The  best  brains  in  the  accounting  department  have 
w^orked  in  hai*mony  for  improvements  in  methwh  By  means  of 
a  ear  pool  the  Ilarriman  equii>ment  is  utilized  wherever  the 
local  demand  is  greatest.  A  carefully  planned  course  of  instruc- 
tion offers  to  prcmiisuig  employees  the  best  general  railroad 
training  in  the  country,  wliile  every  effort  is  made  by  corre- 
spondence instruction  to  encounige  thought  and  develop  interest 
among  sabnrdinates.  If  the  gi*eater  decentralization  resulting 
from  splitting  the  system  in  two  compensates  for  the  Iohs  in 
efficiency  in  other  ways,  an  important  precedent  will  have  been 
ci"eated.  Some  at  least  among  the  members  uf  the  organization 
itself  expect  this  to  he  the  result,  A  contrary  opinion  is  indi- 
cated by  a  decline  in  the  price  of  Union  Pacific  common  stock, 
after  the  decision,  of  19  point^s  in  ten  djiys.  It  is,  of  course, 
to  be  remembered  that  many  of  the  achievements  of  the  oUl 
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admijiistrati<jn  will  be  enjoytHl  ns  a  legjtty  by  tlie  new  ;  so  that 
t'oncluskms  cannot  safely  1h?  dniwn  until  after  the  lapse  of 
several  years. 

In  conclusinn,  a  wt^nl  may  l>e  said  aliniit  the  nature  of  the 
decree.  The  Siipreme  Court  liud  uo  ilerree  uf  the  lower  court 
before  it-,  since  the  Govern  men  t  suit  hii<l  l>eeu  1 1  is  missed  by  that 
tribunal  It  conlineJ  itself,  tlierefore,  to  general  instructions  to 
the  Court  below.   These  were  in  brief : 

The  decree*  tc>  be  fnt4^red  in  thr  District  Court  shall  provide  an  injunc- 
tion ap:ainst  the  ri^ht  U*  vntt*  tli*/  wtm^k  whili*  m  the  ownership  or  control 
of  the  rniou  Facitie  Cumpanv,  or  any  eorjiuratioti  owned  by  it  or  while 
hcdd  hy  any  coriioration  or  |^>t?rsou  for  the  t'nion  i*jw"i(ic  Coiiu^auy,  and 
forliid  any  transfer  or  dejM>»it  thereof  in  such  wise  a.s  to  continue  itn  cnn- 
trol,  and  fihail  provide  nn  injunction  against  tht*  payment  of  dividcnda 
upon  such  stock  while  thus  hidd,  except  to  a  receiver  to  he  ap[Kdnted  hj 
the  District  Court  to  collect  and  hold  such  dividends  until  dis|H>aed  of  by 
the  decree  of  tlie  Court. 

Plans  were  to  be  |iresentctl  to  the  District  Court,  within  three 
months,  failing  which  the  said  dairt  should  proceed  by  receiver- 
ship and  sale  if  necessary.  Nothing  in  the  Supreme  Court's  in- 
structions was  to  li6  eonstruetl  a,s  preventing  the  Uuion  Pacific 
from  retaining  tlie  Central  Pacific  connection  from  Ogden  to 
San  Francisco,  if  desired,  A  later  ruling  has  held  that  a  distri- 
bution or  sale  of  Southern  Pacilic  shares  nt)W  held  l)y  the  Oregon 
Short  Line  to  the  stockholders  of  the  l^nion  Pacific  will  not 
satisfy  the  hiw.  Arrangements  f»>r  the  purcha8e  of  the  Central 
Piu^ific  stock  by  tlie  Union  Pacific  or  one  of  its  subsidiaries  can 
readily  be  matle,  provided  that  the  t'entral  Pacific  sttjck  coHateral 
bonds,  secured  by  the  stock  of  the  same  company,  are  paid  ol5f. 
With  tlie  Central  Pacific  woidd  g^^  the  lines  of  ferries  connect- 
ing OaklamI  with  San  Francisco.  Tlie  Southern  Pacific  stock 
itself  is  pledged  under  the  Oregon  Sliort  Line  refunding  4's  to 
the  extent  of  SI  08,000,000 ;  but  under  the  terms  t>f  the  mort- 
gage, the  company  is  entitled  to  withdraw  any  particular  collat- 
eral on  deposit  at  the  rate  at  which  bonds  were  originally  issued 
against  the  same,  provided  that  securities  of  railroails  or  car  com- 
panies be  substitut^nl    The  Union  Pacific  owned  ?244,073,200 
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of  unpledged  stock  tuid  UuikIs  of  companies  witliiii  (lie  system 
at  the  date  of  its  last  annual  report,  sn  the  requiremtiuts  of  tlie 
indeutui^  can  be  easily  complied  with.^ 

SxrAiiT  1)a<;gett 

1  The  later  history  of  the  diHtiolutum  may  W.  briefly  outlined »  A  Drat  plaa 
to  distribule  the  l^iiimi  I'acitic's  entire  holiJinpiaf  1^200,500  sharen  of  Soutljerii 
I'Fic^iHcVis  cojnniou  Kiock  aiiioni:  it»  own  whartdiolders  yratiji  was  vt'tfHid  by  tho 
Suprftiu?  Onirt  on  the  vtry  proper  groimd  that  it  woidd  leave  control  in  exactly 
the  saiue  hiiuds  ns  heiort%  except  that  such  cojitml  woidd  be  exercised  tluough 
the  niediuin  of  private  perstmK,  —  dominant  stoekliolders  of  tlie  Union  Faeihe. 
Farcical  proijeetiings  in  apparent  di.ssMjhUion  like  those  of  tlie  Stajulard  Oil 
Company  were  thus  forcHtalh'd.  A  second  plan  likewiae  came  to  grief  through 
refusal  of  the  Ciilifomia  Kailroad  Conimihsiun  to  give  its  assent  to  essential 
details.  Thisi  plan  i)ropo,sed  :  lirjsi,  a  «ale  of  iu  Southern  Pacific  stock,  under 
privileged  conditions,  to  all  shareholderH  hoth  of  the  Union  Pacific  and  South* 
ern  Pacific  companies,  except^  of  course,  t^»  the  t-ujon  Pacilic  or  the  Oregon 
Short  Line  Company  ;  ami  secomlly,  with  fniHk  thuA  acquired^  an  outright 
purcha^se  by  the  TnitMi  Pacific  from  t!ie  S*nitliern  Pacilic  of  the  Central  Pacific 
link*  This  would  ^dve  the  riiiun  Paeitic  its  loM|i;-ilet<ired  iiccess  over  itw  own 
rails  to  the  coa-st  —  thin  haviuj::  been  the  motive  for  taking  r>ver  the  Southern 
Pacilic  in  first  hwUncc*  Ibit  the  Calif orrda  Comniij4i?ion  insisted  upon  open  and 
actual  competltkm  at  all  p^>ints. 

A  third  plan  was  then  evolved,  ipiite  different  in  principle.  All  thf?  Southern 
Pacific  sliart^  were  to  be  distributed  pro  rtita  among  the  Union  Pacific  stock- 
holdera,  as  by  the  first  plan,  but  such  tlispogition  wii«  to  be  coupleil  with  dis- 
fianchiBcment  for  all  puri>oses  of  control,  of  all  hohlers  nf  PKM)  shares  or  over. 
A  trustee  was  to  issue  certificates  of  interest  liiwn  de[josit  t»f  all  Southern  Pacific 
shares  held  by  the  Union  Pacilic,  which  were  tn  carry  no  voting  right**  while 
BO  held,  ami  which  should  be  excliangeable  for  actual  Southern  Pacific  shares 
only  on  affidavit  that  the  applicant  for  exchange  held  less  tlnm  IIKH)  sJiares, 
This  plan  would  exclude  308  other  iirivatc  sharcdiolders  from  further  increaae  , 
of  their  holdings,  and  would  thus  appear  to  have  been  of  doubtful  legality. 

The  final  plan  adopted  in  July  Wtis  entirely  diJTerent  in  many  ways.  It  aimed 
to  diss<jlve  another  similar  control  by  tlie  Penitsylvania  Rail  mad  of  a  competing 
line,  by  substituting  in  each  ca-se  control  or  at  leiist  a  dominant  interest  in  merely 
a  connecting  line.  The  Pennsytvania  exchanged  212,737  preferred  shares  at 
$80  and  212,730  common  shares  at  par  of  the  Baltimore  an<l  Ohio  Railroad 
with  t!ie  Union  Pacific  system  for  Its  382,024  shares  of  the  Southern  Pacific  at 
par.  This  left  the  Union  Pacific  with  a  balance  of  883,57*1  sliares  of  Southern 
Pacific  stock,  which  balance  it  wils  authorized  by  the  rourt  to  distribute  to  the 
extent  of  27  per  cent  of  their  then  holdings  among  the  other  general  slmre- 
holders  of  its  own  company.  The  ex^*edient  of  issuance  of  certificate's  of  intere^st 
by  a  trustee  to  be  exchanged  for  actual  st^ock  upon  affidavit  that  pTircbase  was 
made  in  good  faith  on  his  own  behalf  independently  of  the  Union  Pacilic  interefit-s, 
wiwborrowe*!  from  the  preceding  plan.  The  price  of  such  privileged  sultscrip- 
tion  wa8  to  be  siifticiently  favorable  to  insure  the  gucce&s  of  the  distributioiK 
Thia  plan,  it  will  be  aljserved,  diCfered  frnm  the  first  two  in  that  it  left  the 
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Central  Pacific  link  to  the  coast  still  in  the  hands  of  the  Southern  Pacific.  But 
this  feature,  held  by  the  outgoing  administration  as  essential,  was  not  empha- 
sized by  the  new  Democratic  Attorney-General ;  and  as  for  the  Union  Pacific, 
it  was  deemed  that  a  traffic  alliance  with  the  Central  Pacific  providing  for  a 
through  route  and  most-favored  treatment  as  to  facilities  for  interchange  — 
guaranteed  in  any  event  by  the  significant  clause  upon  the  subject  in  the  Hep- 
burn law  of  1906  —  would  in  some  ways  be  preferable  to  ownership.  It  would 
be  more  elastic  and  would,  moreover,  as  a  detail  of  interstate  commerce  be  free 
from  interference  by  the  railroad  commissions  of  the  .states  concerned.  Such 
a  traffic  agreement  would  also  insure  to  the  I''nion  Pacific  a  due  share  of  east- 
bound  business,  which  otherwise,  had  it  purchased  the  Central  Pacific,  the 
Southern  Pacific  might  choose  to  route  entirely  over  its  own  long  line.  Thus, 
at  this  writing,  the  dissolution  promised  by  1916,  —  the  ultimate  time  allowed 
by  the  judicial  decree,  —  to  be  brought  to  a  successful  close.  —  £d. 
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REASONABLE  RATES  i 

OTATES  may  fix  local  rates  for  public  service,  but  decisions 
.  '^  of  the  United  States  Supreme  Court  have  swept  away  the 
power  of  states  to  make  their  rates  conclusive. 

This  result  has  been  reached  gmdually  through  a  line  of  deci- 
sions under  the  Fourteenth  Amendment. 

In  the  earliest  cases  of  rate  regulation  under  the  amendment 
the  court  declined  to  review  the  reasonableness  of  rates  fixed 
by  states,  holding  this  to  be  purely  a  legislative  question. 
Later  the  court  decided  to  review  the  extent  of  rate  regulation, 
but  held  that  rates  which  permitted  some,  though  only  a  slight, 
return  on  the  property  devoted  to  a  public  service  were  legal. 
Finally  a  position  has  been  reached  where  rates  fixed  by  states 
are  held  invalid  unless  they  permit  as  large  i^rofits  as  the 
court  thinks  the  public  service  ought  to  yield.  In  this  way 
the  power  to  determine  what  are  reasonable  rates  for  public 
service  has  been  transferred  from  state  legislatures  to  the 
Supreme  Court. 

Tlie  first  case  in  which  the  extent  of  state  regulation  of  rates 
for  public  service  was  brought  before  the  Supreme  Court  for  re- 
view, after  adoption  of  the  Fourteenth  Amendment,  was  Munn 
V.  lllinoia^^  decided  in  1876.  This  case  involved  the  validity 
of  an  Illinois  sUitute  that  fixed  a  maximum  rate  for  storing 
grain  in  elevators  at  Chicago.  Munn,  having  been  convicted 
and  fined  in  the  state  courts  for  violation  of  the  statute,  ap- 
pealed to  the  United  States  courts  on  the  ground  that  enforce- 
ment of  the  rate  provided  by  the  statute  would  take  his  property 

1  Front  \hv  Jouninl  of  PfdiVral  Economy.  D(»rpmbor.  1008,  pp.  70-07.  The 
same  subject  is  inurh  elabnratod  in  Puhlicntions  of  the  American  Economic  Asao^ 
elation,  3d  series,  Vol.  VII,  100«,  pp.  24-82.  «  94  U.  S.  118. 
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witUuut  due  process  of  law  and  violate  the  Fourteenth  Amer 
ment.    In  the  course  of  an  opinit»n  upholding  the  vulidity  of 
the  statnte.  Chief  Justice  Waite  said,  speaking  far  the  court: 

It  is  Insisted,  however,  that  the  owner  of  property  is  entitled  to  a  rea- 
sonable compensation  for  its  use,  even  tXjough  it  l)e  clothed  wilL  a  pnhLie 
interestt  and  that  what  is  reasonable  is  a  judicial  and  not  a  legislative 
question. 

An  has  already  been  shown,  the  practice  has  been  otherwise.  In  coun- 
tries where  the  common  law  prevails,  it  has  lieeti  customary  from  time 
inini(?tnorial  for  the  legii*latiire  to  declare  what  shall  lie  reasonable  compen- 
fuition  under  such  circumstances  or,  perhaps  more  projwrly  8p<?aking,  to  fijc 
a  maximum  b«yond  wlijch  any  charge  ntaije  would  h^  unreasonable.  .  •  • 
The  controlling  fact  is  the  [>ower  to  regulate  at  alL  If  that  existiw  the 
right  to  estahli.'ih  the  maximum  of  charge,  as  one  of  the  means  of  regular 
tion,  is  implied. 

From  these  statements  it  is  perfectly  cleiir  that  the  question 
as  to  the  right  of  tlioge  engaged  in  a  public  codling  U)  have  a 
judicial  review  of  rdtes  fixed  by  a  legislature  was  squarely  pre- 
sented to  the  court  in  tins  case.  It  is  equally  clear  that  in  the 
opinion  of  the  court  no  such  right  existed. 

Of  the  nine  Supreme  Court  Justices,  two.  Field  and  Strong, 
dissented  from  the  decision  in  3Iann  v.  Illinois,  The  dissent- 
ing opinion  was  prepared  by  Justice  Field  and  concurred  in  by 
Justice  Strong.  This  dissent  went  on  the  broad  ground  that 
the  storage  of  grain  is  not  a  public  busiiiess  or  one  for  which  a 
legislature  has  the  power  to  fix  rates.  Nowhere  in  the  dissent- 
ing  opinion  is  it  contended  that  in  a  puliHc  business  w^here  a 
legislature  has  the  right  to  fix  rates  the  amount  or  reasonable^ 
ness  of  these  rates  can  be  reviewed  by  the  court*  On  the  con- 
trary. Judge  Field  said  in  the  course  of  his  opinion : 

If  it  be  adniitt+?d  that  the  legislature  has  any  control  over  the  compensa- 
tion,  the  extent  of  that  coiiipengatiori  becomes  a  mere  matter  of  legislative 
discretion*  .  ,  ♦  The  iseveral  instances  mentiuned  by  counsel  in  the  argu- 
ment, and  by  the  court  in  its  opinion,  in  which  legislation  htus  fixed  the 
compensfttiim  which  parties  may  receive  for  the  use  of  their  property  and 
services,  do  not  militate  against  the  views  I  have  expressed  of  the  power 
of  the  state  over  the  property  of  the  citixen.  They  were  mostly  cases  of 
public  ferries,  bridges,  and  turnpikes,  of  wharfingers,  hackm^^n.  and  dray- 
men, and  of  interest  on  money.    In  all  these  cases,  except  that  of  interest 
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on  money,  which  T  shi^ll  presently  notice^  there  was  some  special  privilege 
^raDteri  l*y  tlie  HUte  or  municipality;  and  no  one,  1  stip|>ose»  has  ever  con- 
tended lliat  the  etate  had  not  a  right  to  prescribe  the  conditions  upon 
which  such  privilege  should  be  enjoyed. 

At  tlie  October  terra  of  the  Supreme  Court,  in  1876,  when 
the  opinion  in  Minin  v.  Illinois  was  delivered,  cases  involving 
the  validity  of  railway  rates  fixed  by  the  legislatures  of  Iowa, 
Minnesota,  and  Wisconsin  were  also  decided.  SeYfinil  of  these 
cases  involved  the  po\ver  of  legialatureii  toii^canekisively  the 
ijatatufoT-piiblii^^i^aLivi^  under  the  Foiirteenth^-AmeiLdinejit,  and 

i]lj»iif'h  rrmp  t.kp.  canrt  ^.t^irmed  this  power. 

In  Chicago^  Burlhujlon  if  QHineff  Railway  Co.  v.  lotm^  maxi- 
mum rates  fixed  for  transportation  by  a  statute  of  tliat  state 
were  contested  on  the  ground,  among  othei-s^  that  the  rates  fixed 
would  take  property  of  the  railway  without  doe  process  of 
law.  Replying  to  this  contention  the  etuirt  in  an  opinion 
upholding  the  statute  said  through  Chief  Justice  Waite: 

In  tlie  ahaence  of  any  legislative  regulation  upon  the  sahject^  the  courts 
noist  decide  for  it.  as  they  do  for  private  persoiii^,  Avhen  controversies  arise, 
what  is  reasonalde.  But  when  the  legislature  stepH  in  and  prescribes  a 
nmxirauni  of  charge,  it  operates  upon  this  coqioration  the  same  as  it  does 
lipon  individuals  engaged  in  a  similar  business. 

In  other  words,  the  court  decided  that  due  piocess  of  law  was 
satisfied  when  rates  for  public  service  were  fixed  by  the  legislature. 

The  next  case,  Petk  v.  Chicago  (f  North- Went erit  Raihvay  Co,^ 
was  brought  to  restrain  I  lie  erd'orcenient  of  a  law  of  Wis* 
consin  that  fixed  maximum  rates  for  paasengers  and  freight. 
It  was  contended  on  tlie  part  of  the  railway  security  holders 
that  the  rates  named  in  the  statute  would  destroy  the  value  of 
their  securities,  that  the  railway  was  entitled  to  collect  reason- 
able compensation  for  its  services,  and  that  reasonable  compen- 
sation was  a  question  for  the  court  and  not  for  the  legislature. 
Chief  Justice  Waite  again  delivered  the  opinion  of  the  court,  in 
which  it  was  said,  upholding  the  statute ; 

In  Mnnn  v,  ////fiow,  auprn^  p.  IIH,  and  Cfticnffo,  Burlington  h:  Quim'y  Rail' 
foad  Co,  V,  lotvfi,  xupra,  p.  155»  we  decided  that  the  state  may  limit  the 
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amoiiat  of  charges  by  railroad  coriipaiiius  for  fares  and  freights,  tmle 
restrained  hy  some  contract  in  the  charter,  even  tin  nigh  their  inconrie  may 
have  been  pledged  as  st^cnrity  for  the  jmyment  of  obligations  incurred 
upon  the  faith  of  the  charter.  So  far  this  case  is  disposed  of  by  thoae 
decisions.  ,  ,  ,  As  to  the  claim  tliat  the  courts  must  decide  what  is  reason- 
able»  und  not  tlie  legi>!lature.  This  is.  not  new  to  thiti  ciise^  Jt  has  been 
fully  considered  in  Mtmn  v.  IfliyioLi,  bvhere  property  has  been  clothed 
with  a  public  inti^rt'st^  the  legislature  may  fix  a  limit  to  that  which  shall 
in  law  be  reasonable  for  its  use.  Thin  limit  binds  the  ftmrls  as  well  oh  tlje 
people.  If  it  has  been  improperly  liicedi  the  iegislatnre,  not  the  courts, 
must  be  appealed  to  for  the  change. 

In  Chicago^  MUwaukee  ^  St,  Paid  limlroad  Co.  v,  Acklty^ 
the  court  said,  speaking  through  Chief  Justice  Waite: 

The  only  question  presented  by  this  record  is  whether  a  raih-oad  com- 
pany in  Wisconsin  can  recover  for  the  transportation  of  property  more  than 
the  maximum  fixed  by  the  act  of  March  11,  IHTi^  l»y  iihowing  that  the 
amount  charged  was  no  more  than  a  resisonable  compensation  for  the  serv- 
ices rendered.  .  .  *  But  for  gooda  actually  carried,  the  limit  of  the  recov- 
ery is  that  prescribed  by  the  statut-e. 

Two  cases  ^  involving  railway  rates  under  a  statute  of  Minne* 
sota  followed  those  just  considered,  and  the  court  in  brief  opin- 
ions stated  that  they  were  covered  by  the  rulings  already  made. 

In  Stone  v.  Wisooimn?  which  was  decided  in  favor  of  a  state 
statute  fixing  rates,  the  only  question  not  covered  by  Chicago^ 
eic*^  Railway  Co,  y,  Aekley^  lUicordiJig  to  the  court,  related  to 
the  construction  of  a  certain  charter. 

Justices  Field  and  Strong  dissented  in  each  of  the  above  rail- 
way cases,  but  gave  no  opinion  until  Stone  v,  Wigconmn  was 
reached,  when  Justice  Field  prepared  an  opinion  in  which  Jus- 
tice Strong  concurred*  In  this  opinion  the  dissent  to  this  entire 
group  of  railway  cases  was  put  on  the  ground  that  the  railway 
chartei-s  were  contracts  with  the  legislatures,  which  should  pro- 
tect the  companies  from  state  regulation  of  rates. 

Besides  t*hief  Justice  Waite,  the  celebrated  group  of  cases 
headed  by  Munn  v.  Kluwis  was  supported  by  Justices  Clifford, 
Hunt,  Bradley,  Swayne,  Davis,  and  Miller.  The  assertion  by 
these  judges  of  the  power  of  states  to  fix  conclusive  rates  for 
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public  service  seems  to  have  been  iis  einphatic  as  any  believer 
in  local  stjlf-govemmeot  could  cjesire. 

The  doctrine  of  the  Gmnger  Cases,  that  a  state  may  fix  con- 
clusive mt«s  for  local  public  service  was  reaftinned  in  the  case 
of  Mui/i/ies  V.  Illinuh,^  wliere  the  vuliditj  of  a  law  of  that  state 
providing  a  maxinmm  fare  per  mile  on  railways  was  called  in 
question.  In  the  course  of  its  opinion  sustaining  the  law  the 
Supreme  Court  said : 

Tliis  inipli«8  that,  in  the  absence  of  Jirect  legislation  on  tlie  subject^ 
the  iKjw^r  of  llw  dinuMora  over  the  rates  is  subject  only  to  tlie  eommoii'law 
Ijiiiitatiou  of  reasonableness,  for  in  the  absence  af  a  statute,  or  other 
approjiriate  indication  of  the  legislative  will,  the  common  law  forms  part 
of  the  laws  of  the  state  to  which  the  corporate  by-laws  must  conform.  But 
BinceT  in  the  absence  of  some  restraining  contract,  the  »tate  may  establish 
a  maxim  nni  of  rate.s  to  be  charged  by  railroad  companies  for  the  transpor- 
tation of  |-H»rsons  and  propertVi  it  follows  that,  when  a  maximum  is  so 
establishei!,  that  lixeil  by  the  directors  must  confonji  to  its  rec|niremeuta, 
otherwise  the  by-laws  will  be  repugnant  to  the  laws. 

Seven  judges  supported  the  majority  opinion  in  this  case,  and 

two  judges,  Field   and  Harlan,  delivered  separate  concurring 

opinions.    Judge  Harlan  held  that  the  charter  of  tbe  railway  in 

question  was  a  contract  that  gave  it  the  right  to  collect  reason- 

^ahle  rates^  but  that  the  rates  fixed  by  statute  were  not  shown 

to  be  unreasonable*    Judge  Field  held  that  the  statutory  rates 

had  not  been  show^n  unreasonable,  hut  did  not  state  why  he 

^  thought  tiiat  they  were  bound  to  he  reasonable* 

J  By  1885  a  fundamentivl  change  had  taken  place  in  the  posi- 

tnon  of  a  portion  of  the  court,  on   the  qtiestion  of  state  power 

over  rates   for  public  service.    Tins  ciiange  was  brought  out 

[by  the  case  of  iStone  v.  Farmers'  Lomi  if  Trust  Co,?^  where  an 

'effort  was  made    to  enjoin  the  enforcement  of  rates  under  a 

*  Mississippi  statute.    The  court  through  Chief  Justice   Waite 

aftirmed  the  power  of  the  state  to  fix  rates  and  upheld  the 

statute^  but  added : 

From  what  has  been  said,  it  is  not  t^be  inferred  that  this  power  of  limita- 
tion or  regulation  is  itself  without  limit.    This  power  to  regulate  is  not  a 
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power  to  destroy,  nod  liraitatioD  is  not  the  equivalent  of  confiscation*  Under 
prt? tense  of  regulating  fares  and  freights,  the  stat-e  cannot  require  a  raib-oad 
corjioration  to  carry  j^ersons  or  property  iR^thout  reward  ;  neither  can  it  do 
that  whicli  in  law  amounts  to  a  taking  of  private  property  for  public  use 
without  juttt  fompensation,  or  without  due  process  of  law.  What  would  have 
this  effect  we  need  not  now^  say,  Ijecauae  no  tariff  has  yet  been  fijted  by  the 
oomrnission,  and  the  statute  of  Misaiusippi  expressly  provides  **that  in  all 
trials  of  vasta  brought  for  a  violation  of  any  tariff  of  charges,  as  fixed  by 
the  eonimis^iou,  it  may  be  shown  in  defense  that  such  lariff  so  fixed  is 
unjust.'* 

Thus  was  the  underlying  principle  of  the  Granger  Cases  as 
to  reasonable  rates  brought  io  question.  Unlimited  power  of 
regulation  like  that  affirmed  in  those  cases  may  certainly  be 
used  to  destroy  and  did  in  fact  destroy  niueh  of  the  value  of 
railway  securities  under  the  Granger  Acts*  It  was  said  of  the 
United  States  Bank  by  Chief  Justice  Marshall  in  M^CullQck  v. 
StaU  of  Maryland  :  ^ 

That  the  fmwer  of  taxing  il  by  the  states  may  be  exercised  so  aa  to  destroy 
it,  is  too  obvious  to  be  denied. 

The  tax  imposed  by  Congress  on  note  issues  of  state  hanks 
after  the  close  of  the  Civil  War  in  the  exercise  of  its  power  to 
regulate  the  currency,  and  upheld  in  Veazie  Bank  v.  Fenno? 
certainly  destroyed  these  issues  completely*  Of  coui-se,  if  the 
power  to  regulate  is  itself  regulated  by  some  other  and  higher 
power,  the  former  may  te  held  within  any  desire<l  limits.  The 
abc»ve  quotation  from  the  opitiion  in  Stone  \\  Farmers  Loan 
^  Ttmt  Oo?  must  mean,  there foi-e,  an  assertion  by  the  court  of 
its  power  to  review  rates  fixed  by  a  state.  Even  the  Granger 
Cases  never  decided  that  a  railway  must  continue  in  business 
against  its  will  under  rates  fixed  by  a  state ;  it  was  open  to  the 
railway  to  go  out  of  hnsiness.  Neither  did  the  Granger  Cases 
decide  that  the  property  used  in  a  public  service  might  be  taken 
without  due  process  of  law,  but  rathei^  that  state  regulation 
of  rates  for  such  service  was  due  process  of  law.  The  power 
asserted  by  the  court  in  the  case  under  consideration  must 
therefore  relate  to  the  review  of  the  reasonableness  or  justice 
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of  rates  fixed  by  a  state.    This  meaning  is  made  clear  by  the 
statement  that: 

What  woxild  have  thia  effect  we  need  not  now  say,  because  no  tftiiff  has 
yet  been  fixed  by  tlie  comniiHsion.  *  .  . 

The  opinion  in  the  ease  under  consideration  was  delivered  by 
Chief  Justice  Waite  who  spoke  in  the  Gran^^er  Cases,  and  was 
ako  supported  by  Jnstit'cs  Bmdley,  Miller,  Wood«,  Matthews, 
and  Gray,  of  whom  liradley  and  Miller  took  part  in  the  Granger 
Cases.  .Justices  Harlan  and  Field  dissented,  and  Rlatchford  did 
not  Sit.  The  diwseivt  of  Harlan,  J.,  went  on  the  ground  that  the 
railway  charters  wei*e  contracts  that  permitted  the  companies  to 
fix  their  own  rates  unless  they  were  tthown  to  lie  unreasonable. 

In  Pf*w  V.  Beidelman  ^  a  statute  of  Arkansas  that  fixed  a  maxi- 
mum fare  of  three  cents  per  mile  on  railroads  in  that  state  was 
upheld  by  a  unanimous  court.  It  wns  shown  in  thi^  ease  that 
the  rates  lixed  by  statute,  on  the  basis  of  the  existing  traftic, 
would  yield  a  net  yearly  income  of  less  than  1*5  per  cent  on  the 
original  cost  of  the  r*)ad  and  only  a  little  more  than  2  per  cent 
on  the  bonded  debt.  The  evidence  did  not  show,  however,  how 
much  the  then  owners  of  the  railwfiy  had  paid  for  it.  Justice 
Gray  said  in  delivering  the  opinion  of  the  court: 

Without  any  proftf  nf  the  snni  invf^stf^d  hy  th^  reorganized  cf>rporatioii 
or  its  trnstees,  the  court  luis  no  nieaiii*,  if  it  wimltl  ntuler  any  cirnunistancea 
buve  the  power,  of  determining  that  the  rate  of  ttu*ee  cents  a  mile  iixed  by 
the  kgislatnre  is  unreasonable. 

The  dictum  above  quoted  from  Stone  v.  Farmers*  Loan  tf-  Trust 
Co.^^  as  to  limitations  on  the  power  of  states  to  fix  conclusive 
rates,  was  repeated  with  approval  in  the  case  under  consideration. 

In  neither  of  these  two  cases  was  it  open  to  membei^  of  the 
court  w^ho  did  not  assent  to  this  dictum,  but  who  did  agree  with 
the  decision,  to  dissent  from  the  opinion,  because  the  principle 
of  the  dicttim  was  not  acted  on  in  either  decision.  The  hiter  of 
these  two  eases  was  decitled  hy  eight  judges.  Chief  Justic^Wait 
having  died  at  Washington,  March  23,1888. 
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^  lu  Chicago,  Milwaukij^,,..^r'StrPuul  liailroad  Co,  v.  Minnesota ^^ 
the  dicta  put  forth  in  previous  cases  that  the  reasonableness  of 
rates  fixed  by  a  state  is  subject  to  review  by  the  courts,  was 
established  by  the  force  of  a  judicial  decision.  This  case  arose 
under  a  statute  of  Minnesota  which  authorized  a  eomnilssion  to 
fix  transportation  rates.  The  eoniinission  reduced  the  rate  for 
carrying  milk  between  certain  points  from  S  cents  to  2.5  cents 
per  gallon,  and  the  Minnesota  courts  refused  to  admit  evidence 
offered  by  the  railway  that  the  hitter  rate  Wiis  unreasonable, 
huldiug  tliat  uuder  tlie  Btatute  the  Bivlings  of  the  commission 
were  conclusive.  From  this  deuision  the  railway  appealed  to 
the  Fedeml  court  on  the  ground  that  the  denial  of  a  judicial 
hearing  as  to  the  reasonableness  of  the  rates  would  deprive  it 
of  property  without  due  process  of  law.  Mr.  Justice  lilatchford 
delivered  the  opinion  of  the  court,  holding  the  Minnesota  statute 
void  because  it  made  the  ratt-s  fixed  by  the  commission  conclu- 
sive.   In  the  coui-se  of  this  opinion  the  court  said; 

The  queettoii  of  the  reasonahleneasof  a  rat^of  charge  for  transportation 
by  a  riiilroad  company,  involving,  as  it  dews,  the  eknnentof  reiisonableness, 
both  aa  rogarda  thft  company  and  f is  regards  the  public*  is  eminently  aques- 
tiou  for  jadit^i;il  investi^ration,  requiring  due  procesii  of  law  for  its  detemiinft- 
tion.  I  If  the  conjpany  is  deprived  of  tlie  power  of  charg^ing  reasonable  rates  • 
for  the  use  of  its  property,  and  such  deprivation  takeu  place  in  the  absence 
of  an  invcBtigation  by  judicial  inachinery,  it  is  deprived  of  the  lawful  u,se  of 
its  property,  and  thus,  in  sultst^iace  and  effect,  of  the  jiroperty  its4.'If*  without 
due  process  of  law,  and  in  violation  of  t)ie  Constitution  of  t]>e  Unite<i  States  ; 
and  in  so  far  an  it  is  thus  deprived,  while  other  persons  are  ]x*rnuttf*d  to 
receive  reaHonabh:"  profits  ni>on  their  invented  capital,  the  comi>aay  is  deprivinl 
of  the  equal  protection  of  the  laws* 

Dissent  from  some  of  the  judges  who  decided  the  Granger 
Cases  was  now  doe.  This  dissent  could  not  properly  have  been 
delivered  in  the  earlier  ca8e8  where  the  power  of  the  court  to 
review  mtes  fixed  by  a  state  liad  been  asserted,  liecause  those 
assertions  were  mere  dicbi  and  were  not  involved  in  the  decisions 
of  the  cases  where  they  occurrefh 

In  the  course  of  a  loTig  dissenting  opinion,  concurred  in  by 
Justices  Gray  and  Lamar,  Justice  Bradley  said: 
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I  cannot  agree  to  the  docbion  of  tyie  court  in  tliis  case.  It  prat^tieally 
overrides  Munn  v.  Illinois,  94  U.  S.  113,  and  the  several  railroad  eases  tliat 
were  decidt'd  at  the  same  time.  The  governing  principk*  of  lljose  cases  was 
that  the  reguUtion  find  settlement  of  the  fares  of  railroads  and  other  pubUc 
acconinnKiations  i«  a  legislative  prerogative  and  not  a  Judicial  one.  This  id 
a  principle  whit:h  I  regard  as  of  great  iniportanee.  When  a  railroad  com- 
pany iH  chartered,  it  is  for  the  purpose  of  performing  a  duty  which  belongs 
to  the  state  itself.  It  is  chartered  as  an  agent  of  the  state  for  furnishing 
public  accommodation.  The  state  might  build  its  railroads  if  it  saw  lit.  It 
is  its  duty  and  it^  prerogative  to  provide  means  t>f  intercommunication 
between  one  pari  of  its  territory  and  another.  And  this  duty  is  devolved 
upon  the  legislative  depaitment.  If  the  legislature  commisHion^s  private 
parties,  whether  corporations  or  individuals,  to  perform  this  duty,  it  is  its 
prerogative  to  fix  the  fares  and  freights  which  they  may  charge  for  their 
services.  ,  .  ,  But  it  is  said  that  all  charges  should  be  reasonable,  and  that 
none  but  reasonable  charges  can  be  exacted  ;  and  it  is  urged  that  what  is  a 
reasonable  charge  is  a  judicial  question.  On  the  contrary^  it  is  i>ret^minently 
a  legislative  one,  involving  considerations  of  pdicy  as  well  as  of  remunera- 
tion ;  and  is  usually  determined  by  the  legislature,  by  tixing  a  maximum  of 
charges  in  the  charter  of  the  company,  or  afterwards,  if  its  hands  are  not 
tied  by  contract*  If  this  maximum  is  not  exceeded,  the  courts  cannot  inter- 
fere. .  .  ,  Thus,  the  legij^lature  eitlier  tixes  the  charges  at  rates  which  it 
deems  reasonable,  or  merely  declares  that  they  shall  be  reasonable;  and  it 
is  only  in  the  latter  case,  w  here  what  is  reasonable  is  left  open,  that  the  courts 
have  jurisdiction  of  the  subject.  I  n^peat :  when  the  legiKlature  declares 
that  the  charges  shall  be  reasunable,  or,  which  is  the  same  thing,  allows  the 
common-law  rule  to  that  effect  to  prevail,  ami  leaves  the  matter  there  ;  then 
resort  may  he  had  to  the  courts  to  inquire  judicially  wliether  the  charges  are 
reasonable.  Then^  and  not  till  tiien,  is  it  a  judicial  «[uestiou.  But  the  legisla- 
tnre  has  the  rights  and  it  is  its  prerogative,  if  it  chooses  to  exercise  it,  to 
declare  what  is  reasonable. 

This  is  ju.st  where  I  differ  from  the  majority  of  the  court.  They  say  in 
effect,  if  not  in  terms,  that  the  final  triVninal  of  arbitrament  is  the  judiciary ; 
I  say  it  is  the  legislature.  1  hold  that  it  is  a  legislative  question,  not  a  judicial 
ouci  unless  the  legislature  or  the  law  (which  isthesanie  thing)  has  made  it 
judicial,  by  prescribing  the  rule  that  the  charges  shall  be  reasonable,  and 
leaving  it  there.  It  is  always  a  delicate  thing  for  the  courts  to  make  an  issue 
with  the  legislative  department  of  the  government,  and  they  should  never  do 
ao  if  it  is  possible  to  avoid  it.  Hy  the  decision  now^  made  we  declare,  in 
effect,  that  the  judiciary,  and  not  tlie  legislature,  is  the  final  arbiter  m  the 
regulation  of  fares  and  freights  of  railroads  and  the  charges  of  other  public 
accommoilatioBs.  It  in  an  assimiption  of  authority  on  the  part  nf  the  judi- 
ciary which»  it  seems  to  me,  with  all  due  deference  to  the  judgment  of  my 
brethren,  it  has  no  right  to  make,  .  ♦  ♦    It  is  complained  that  the  decisiona 
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III  (III*  Immm'iI  iifv*  t\tiul  mill  without  npjMMil.  So  art*  UuMUnsiHions of  the  courts 
(II  iiutMotM  w  II  hill  thoii'  juriHiUotion.  'rht»n«  miiHt  ho  a  tiual  trihunal  some- 
w  litMo  lot  iU'k«lltiK  oMM'v  t|u«>Miou  in  lh«'  worM.  Iiijustii^o  may  take  place  in 
III)  hlhutiiiU.  All  hunmti  niNlilu(iouMimMiti|H»rfoot — oourUaswell  as  com- 
itiUiitihM  uuil  logi!«lMtuiv]«.  Whiitovor  trihuiml  has  jii risiiiot ion. indecisions 
i\w  \\\\i\\  (lUtl  rouoluMxo  unloHM  an  Ap|H'al  is^i\on  thon*froni.  The  im(H>rtant 
i|iii'<«(iou  iih\n>ii  IN.  \\h;U  i:*  tho  htwt'ul  trihunal  tor  tht*  ^virtioular  ca^e?  In 
iu\  luilkiiuout.  \\\  \\w  pivnont  rrt.'MMhoim»ivrtrihuual\%asthe  lej»islaiure, or 
lh%'  h%Mt«t  o(  tMuuuniMonoi?)  whu'h  it  crt^ausi  for  ihat  pur|K^se.  ...  It  mar 
tv  \\\s\\  x^\\\  lo»;t]kUtuiv!t  AW  iuvos!«sl  wiihuvmuoh  jvwer. o^vn.  as thev are, 
to  iuttuiM^N^!«  »o  «(;iu^xM>Hi>  lo  t ho  lUloi^'sts  ot  imlividualj^.  oi^r^x'^rat ions,  and 
s^s'iii  >  Uul  si»u*h  \*  \\w  \\\\\>i\\\\\\\H\  ot  our  rt^puhlioAu  form  of  J^^Te^nmer.t : 
.^i\il  wo  AW  \sniu.)  lo  Ah\.to  l»\  w  \\\\\\\  \\  o.in  Iv *N»rr»vlfsi  in  a  >j:iii mate  way. 
\i  ^^\\'^  \-»:iV.A»«\\\'k  iswuxo  l*v  avhurarx  in  iho  overvi***  of  their  iv^wers.  The 
)s-s'p'.^  h^w  At>KA\»  A  wm<si\  tn  their  hand»  :  the\  ma\  at  anytime  restrain 
»;;,su  *o\  «vuxt\fu)^niA*.  Ui\ut<i;:o«*, 

t*V-v    v'*\**»0     .VxXt"'***        **^      1^^'^      .'•'X  i'*<    *    *******  •Vi»'>      !*•     ••*!*      t"S"^'*' ^ * I'^T 

;>,.>,  ;;^>;  Uvn  »:v:n>:  or,  ;r.  ;V.o  S;;:^rt  ::v  Co;:::  s:r.vr  ::.r  ieci>:::i 
o;  \Vo  \i*,\r.;o"-  ^'-ix'^  '-^  ISTiv  As  tAr  *>  .a::  *.*:  si-^::  :r:z:  liir 
'.  . '. 0  o  •:  o, A- ; v,o : '  >  r. o;  >\:*  o  *i '. )  ;  \x  o  o :  :  S'  :«if  ^  i  ■  •. ; .: .:  jT't :>  '•> ;. .  ir .  i  iei 
/  A^v  A*NV>  o\o:  *,\\\v„v«  :Vo:v,  ;':^;  j\>^.:"..  v.  :hi"rir  :A£r::  :ijk7  u>* 
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longer  to  be  found  in  rates  fixed  by  states,  but  in  decisions  of 
the  court  as  to  wliat  was  reason  able.  Under  this  decision  the 
states  may  exercise  as  much  or  m  little  control  over  rates  as 
the  court  sees  fit  to  permit.    In  3Iunn  v,  lUinoh  *  the  court  said : 

The  contri>Hhig  (iwi  is  the  power  to  rpgulal**  at  all.  If  that  exist?*,  the 
riglit  to  cBtahlish  the  maximiiin  of  charge^  as  on«  of  the  means  of  regula- 
tion, is  implied. 

With  equal  force  it  may  be  said  that  assertion  by  the  court  of 
authority  to  review  the  reiisonableness  of  rates  fixed  by  legis^ 
latures  opened  the  way  for  a  great  reduction  in  state  powers. 
Since  1889,  when  the  pammount  authiuity  of  the  court  was 
establislied  by  a  judicial  decision,  suits  to  invalidate  rates  fixed 
by  legislatures  have  multiplied  and  decisions  have  borne  with 
increasing  severity  on  state  powers. 

In  Budd  V,  New  York,  decided  in  1892,  the  validity  of  a 
statute  of  that  state  was  contested  on  the  ground  that  rates 
fixed  l>y  it  for  elevating  and  storing  grain  were  not  within 
the  state  power  to  make  and  were  unreasonable.  Mr,  Justice 
Blatehford  in  delivering  the  opinion  of  the  court,  supported 
the  power  of  the  state  to  regulate  the  business  of  storing  grain 
and  said  : 

la  the  case  before  us,  the  records  do  not  alio w  that  the  charges  fixed  hy 
the  statute  are  unreasonable*,  or  that  proi>erty  has  Ijeeii  taken  without  due 
proecss  of  law»  or  that  there  has  been  any  denial  of  the  equal  prol'x  ( ion  of 
the  laws  ;  even  if  under  any  ci re n instances  we  could  deterniiue  that  the 
masEimum  rate  fixed  by  the  legislature  was  unreasonable* 

It  was  also  said  in  this  opinion^  referring  to  Chicago,  etc,^ 
Railivay  Co,  v.  Minnt'mta .' 

What  was  said  in  the  opinion  in  134  U.  S,,  as  to  the  queation  of  tlie 
reason  able  nenH  of  the  rate  of  charge  being  one  for  judicial  investigation, 
had  no  reference  to  a  case  where  the  rates  are  prescribed  directly  by  the 
legislature. 

This  statement  was  obiter  dicta,  pure  and  simple,  as  the  rates 
in  Budd  w  New  York  were  not  shown  to  be  unreasonable,  was 
in  direct  conflict  with  the  language  of  the  Minnesota  case  and 
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c^  the  board  are  final  umI  witboat  sfifKaL  SoaretiiedecisH»to€lkeeoiirts 
in  matters  witlnn  their  jorkdktka.  There  muse  be  a  final  tribunal  aomew 
where  for  deeiding  ererj  qneatioD  in  the  worid.  Injasdce  maj  take  plaee  in 
all  tribunala.  All  fanman  institotionA  are  imperfect  —  oonrts  as  well  as  oom- 
miwuyna  and  legidatnres.  Whaterer  tribonal  has  jorisdiction.  its  deciaons 
are  final  and  etmelwdre  onleas  an  a^rpeal  is  gi^en  therefrom.  The  important 
qneatitf^  always  is,  what  is  the  lawful  tribunal  for  the  particular  case  ?  In 
mj  judgment,  in  the  fMesent  case,  the  proper  tribunal  was  the  legislature,  or 
the  board  of  eommissiobers  which  it  created  for  that  purpose. ...  It  mar 
be  that  our  legislatures  are  inrested  with  too  much  power,  open,  as  they  are, 
to  infinenoes  so  dangerous  to  the  interests  of  individuals,  corporations,  and 
society.  But  such  is  the  constitution  of  our  republican  form  of  goTemment ; 
and  we  are  bound  to  abide  by  it  until  it  can  be  corrected  in  a  legitimate  way. 
If  our  legislatures  become  too  arbitrary  in  the  exercise  of  their  powers,  the 
people  hare  always  a  remedy  in  their  hands  ;  they  may  at  any  time  restrain 
them  by  constitutional  limitations. 

Thin  fttrong  dissent,  in  1889,  gives  a  glimpse  of  the  confliet 
that  had  been  going  on  in  the  Supreme  Court  since  the  decision 
of  the  Granger  Cases,  in  1876.  As  far  as  can  be  seen  from  the 
line  of  decisions  noted,  only  two  of  the  seven  judges  who  decided 
those  cases  ever  receded  from  the  position  there  taken  that  the 
court  could  not  review  the  reasonableness  of  rates  fixed  by  a 
legislature.  Of  these  two  judges,  Waite  indicated  his  change 
of  view  by  the  dictum  above  quoted  from  Stone  v.  Farmers* 
Loan  &  TriLHt  Co.,  and  Miller  concurred  in  the  majority  decision 
of  the  Minnesota  case  just  considered,  by  a  separate  opinion. 

As  new  judges  came  on  to  the  Supreme  Bench,  the  support 
given  by  the  court  to  the  principles  of  the  Granger  Cases  grew 
less.  In  Chicago,  etc,  liailway  Co.  v.  Minnesota^  the.  scales 
were  turned  and  five  justices  —  Fuller,  Field,  Harlan,  Blatch- 
ford,  and  Brewer  —  supported  the  majority  opinion.  Of  the 
nine  judges  who  sat  in  the  Granger  Cases  only  Justices  Field, 
Miller,  and  Bradley  remained  to  take  part  in  the  case  last 
decided,  and  of  these  three  Justice  Bradley  alone  adhered  to  the 
fundamental  doctrine  of  the  earlier  decisions. 

By  Chicago,  etc,  liailway  Co,  v.  Minnesota  ^  the  Granger  Cases 
were  in  large  measure  overruled.    Due  process  of  law  was  no 
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longer  to  be  found  in  rates  fixed  by  states,  but  in  decisions  of 
the  eourt  as  to  wliat  wfis  reasonable.  Under  this  decision  the 
states  may  exercise  as  much  or  m  little  control  over  rates  as 
the  court  sees  fit  to  permit*    In  Munn  v»  Illinoig ^  the  court  said: 

The  controlling  fut^t  i^  tin*  jvower  to  regulat*  at  all.  If  that  exists,  tlie 
right  to  establish  tlie  miiathiium  of  charge,  as  one  of  the  iiieuns  of  regula- 
tion»  is  implied. 

With  equal  force  it  may  be  .said  that  assertion  by  llie  court  of 
authority  to  review  the  reasonahleness  uf  rates  fixed  by  legis- 
latures opened  the  way  for  a  great  reduction  in  state  powers. 
Since  1889,  when  the  paramount  authority  of  the  court  was 
established  by  a  judicial  decision,  suits  to  invalidate  rates  fixed 
by  legislatures  have  multiplied  and  decisions  have  borne  with 
increasinf^  a e verity  on  state  powers. 

In  Budd  V,  New  Yorky  decided  in  1892,  the  validity  of  a 
statute  of  that  state  was  contested  on  the  ground  that  rates 
fixed  by  it  for  elevating  and  storing  grain  were  not  within 
the  state  power  to  make  and  were  unreasonable.  Mr.  Justice 
Blatchford  in  delivering  the  opinion  of  the  court,  supported 
the  power  of  the  stat«  to  regulate  the  business  of  storing  grain 
and  said  : 

In  the  case  before  um,  the  records  do  not  show  that  the  charges  fixed  by 
the  statute  are  urireaaonal>li%  or  that  pro|:>erty  has  been  taken  witliout  due 
process  of  law,  or  that  there  has  been  any  denial  of  the  equal  protect  i<jii  of 
the  laws  ;  even  if  under  any  cireuiuBtances  we  could  determine  that  the 
max:imiim  rate  fixed  by  the  legislature  was  unreasonable. 

It  was  also  said  in  this  opinion,  referring  to  Chimt/Ot  etc,^ 
Jiailwai/  Co,  v.  ^finnesola  : 

What  was  said  in  the  opinion  in  134  U.  S,,  as  to  the  question  of  the 
reasonableness  of  the  rate  of  charge  being  one  for  ju<iieial  investigation, 
had  no  rvfereuce  to  ft  case  where  the  rates  are  prescribed  directly  by  the 
legislature. 

This  statement  was  ohtter  dida^  pore  and  simple,  as  the  rates 
in  Budd  V*  N^w  Vork  were  not  shown  to  be  unreasonable,  was 
in  direct  conflict  with  the  language  of  the  Minnesota  case  and 
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no  .support  for  it  can  be  found  in  later  rlecisions.  Moreover,  the 
three  dissenting  judges  in  the  Miunesoti  case  certainly  under- 
stood the  dedaioii  there  to  apply  to  rates  fixed  directly  by  a 
legislature  as  well  as  to  those  fixed  by  a  comraissiou.  It  is  to 
be  noted  tliat  the  MLunesota  statute  itself,  as  construed  by  the 
Supreme  Court  of  that  state,  was  declared  invalid  by  the  United 
States  Supreme  Court,  and  not  merely  the  rates  fixed  under 
the  statute.  This  statute  evidently  failed  because  it  denied  the 
right  of  the  i;(mrts  to  investigate  the  reasonableness  of  rates 
fixed  under  it. 

As  to  reasonable  rates  Budd  v.  New  York  ^  simply  shows  that 
their  unreasonableness  must  be  proved  before  the  court  will  hold 
them  void  on  that  ground.  Justices  Brewer,  Fields  and  Brown 
dissented  in  thin  case* 

Br(U»  V.  North  Dakota'^  involved  the  validity  of  a  statute  of 
that  state  that  fixed  rates  for  storing  grain.  The  case  tnrned  on 
the  power  of  the  legislature  to  ^x  rates  at  all,  rather  than  on  tlie 
reasonableness  of  the  rates  actually  fixed.  The  court  upheld 
the  statute,  and  said  in  its  opinion,  delivered  by  Justice  Shiras  : 

We  are  limited  by  tliis  record  to  tlie  questiotm  whether  the  legislature 
o£  Nortli  Dakota  irt  n  ja^ulatiiig  by  a  general  law  the  bugiuHtts  and  charges 
of  pul>lir  ^va^^lJl_^uselllL'IJ  engaged  in  elevating  and  storing  grain  for  prcjfit, 
den  if  H  to  the  plain!  iff  in  error  the  equal  protection  of  the  laws  or  deprives 
hiin  of  hiH  property  without  due  process  of  law,  and  whether  such  statutory 
reguhifcions  amount  t*>  a  regulation  of  commerce  beti^een  the  states. 

Justices  Brewer,  Field,  Jackson,  and  White  dissented,  leav- 
ing only  Fuller,  C.  J.,  and  Justices  Harlan,  Gray,  Brown,  and 
Shiras  to  decide  the  ea.se. 

In  CJiimgo  jf  Grand  Trunk  Raihmy  \\  WeUman,^  decided  a 
few  months  earlier  than  Budd  v.  New  York^  the  eonrt  upheld 
a  law  of  Michigan  regulating  railway  rates,  and  said; 

The  legialttture  has  power  to  fix  rates,  and  the  extent  of  judicial  inter- 
ference b  protection  against  unreaaonable  ratt's.  .  .  .  Surely  before  the 
courts  are  called  upon  to  adjudge  an  act  of  the  legijilature  fixing  the  maxi- 
mum  passenger  rates  for  raDroad  conipanies  to  be  uncoustitutionah  on  the 
ground  that  its  euforceraent  would  prevent  st<x:kholder»  from  receivii»g  any 
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diTideiids  on  their  investrTieiits,  or  the  bondholders  any  interest  on  thi-ii' 
loans,  they  should  be  fully  advised  as  to  what  is  done  with  the  receipts  and 
earning  of  the  company;  for  if  bo  advitied^  it  nii^ht  clearly  api>ear  thitt 
a  prndt*nt  and  honest  management  would^  within  the  rates  prescribed, 
secure  to  the  bondholders  their  interest,  and  to  the  stockholders  reason- 
able divid<?ndH, 

Tlie  opiiHoii  delivered  by  Justice  Brewer  in  this  case  clearly 
upholds  the  doctrine  of  Chicago^  etc,^  Railway  Co,  v.  Minnesota^ 
tliiit  the  court  has  power  to  review  the  reiiyonahleiiess  of  rates 
fixed  by  a  legislatui^e. 

Reagan  v.  Farmers  Loan  ^^  Trust  Co}  furnished  another 
application  of  the  same  doctrine  by  restraining  the  railway  com- 
mission of  Texas  from  enforcing  rates  fixed  under  a  statute  of 
that  state.  The  statute  provided  that  rates  fixed  under  it  were 
to  be  deemed  reasonable  until  titmlly  found  otherwise  in  a  direct 
action,  but  en  force  men  I  of  the  rates  fixt^<l  was  enjoined  before 
their  reasonableness  was  determined  by  evidence,  in  spite  of  the 
langua^re  of  the  statute.  In  the  opinion  of  the  ciKirt,  delivered 
by  Justice  Brewer,  afiirniing  the  preliminary  injunction  and 
holding  the  rates  unreasonable  and  void»  it  was  said : 

Tr  there  anything  which  detracts  from  the  force  of  the  genera!  allegation 
that  thest'  rates  are  nnjust  and  unreasonable?  This  clearly  api>ears.  The 
cost  of  this  ruilrnad  property  was^l(),000,fMK) ;  it  cannot  be  replaced  to-day 
for  less  than  825jK)(M>oe.  There  are  J?! 5,000,111*0  of  mortgage  honds  out- 
standing agjiinst  it,  and  nearly  §]0,e()0,U(Hi  td  stock.  These  bonds  and  &\ock 
represent  money  invested  in  the  construction  of  this  road.  The  owners  of 
the  skick  have  never  received  a  dollar's  worth  of  dividends  in  return  for  their 
investment.  The  road  was  thrown  into  the  hands  of  a  receiver  for  default 
in  payment  of  the  interest  on  the  bonds.  The  earnings  for  the  last  three 
'  years  prior  to  the  estabhsbment  of  these  rates  w^ere  insufficient  to  pay  the 
operating  expenses  and  the  interest  on  the  bonds.  In  order  to  make  good 
^deficiency  in  interest  the  stoekholderR  have  put  their  hands  in  their 
pockets  and  advanced  aver  a  million  of  dollars.  The  supplies  for  tlie  road 
have  h^n  purchased  at  as  cheap  a  rate  as  possible.  Tlie  otficers  and 
employees  have  l>een  paid  no  more  than  is  necessary  to  secure  men  of  the 
skill  and  knowledge  retjuisite  to  suitable  operation  of  the  road.  By  the 
voluntaiy^  action  of  the  company  the  rate  in  cent*  per  ton  per  mile  has  de* 
creased  in  ten  years  from  2M  ti»  IJiO.  The  actual  reduction  hy  virtue  of 
thb  tariff  in  the  receipts  during  the  six  or  eight  montlis  that  it  has  been 
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enforced  amounts  to  over  f  150,000.  Can  it  be  that  a  tariff  which  uwder 
tliese  circumstances  has  worked  such  results  to  the  parties  whose  money 
bnilt  thia  road  is  other  than  nnjtigt  or  unr^aiiQnal>le? 

It  may  be  suggested  that  the  decision  in  this  case  rested  on 
the  provision  of  the  Texas  statute  that  suits  might  be  brought 
to  determine  the  retisonableness  of  rates  fixed  by  the  comniLssioD. 
This  view  ctuiiiot  l)e  maintained,  however,  beeaui^e  the  statute 
expressly  provided  that  rates  so  fixed  should  Im  deemed  reason- 
able until  ihially  found  otherwise  in  an  action  brouglit  by  the 
dissatisfietl  party,  and  that  in  such  actions  **  the  burden  of 
proof  shall  rest  upon  the  plaintiff,  who  must  show  by  clear  and 
satisfactory  evidence  that  the  rates,  regulations  {etc.)»  com- 
plained of  are  unreasonable  and  unjust/'  The  case  in  which  the 
injunction  restraining  the  commission  from  enforcing  the  rates 
in  question  was  gnintcd  came  up  to  the  Supreme  Court  on 
demurrer  by  the  commissioners  and  the  Attorney-General  to 
the  complaint  of  the  Trust  Company,  so  that  there  was  no  hear- 
ing on  the  merits  as  the  statute  required.  In  deciding  the  case 
the  court  went  on  the  broad  ground  that  it  had  power  to  deter- 
mine whether  rates  fixed  by  states  wen?  reasonable.  This  was 
shown  l)y  the  statement  in  the  course  of  the  opinion 

that  no  legislation  of  a  State,  as  to  the  mode  of  proceeding;  in  its  own 
coiirta,  caji  abridge  or  modify  the  powers  existing  in  the  Federal  courts 
sitting  as  courts  of  equity. 

And  also  that  there  could  he 

no  doubt  of  their  power  and  duty  to  inquire  whether  a  body  of  rates  pre- 
scribed by  a  legislature  or  a  commission  is  unjunt  and  unreaso liable,  and 
such  as  to  work  a  practical  destruction  to  rights  of  property,  and  if  found 
so  to  be,  to  reatratn  its  operation. 

The  court  modified  the  force  of  its  decision  by  the  statement 
that 

It  is  unnecessary  to  decide,  and  we  do  not  wish  to  be  ur»derstood  as 
layiiig  down  as  an  absolute  rule,  that  in  every  case  a  failure  lo  produce 
some  profit  to  those  who  have  invested  their  money  in  the  building  of  a 
road  is  conclusive  that  the  tariff  is  unjust  and  unreasonable.  .  .  .  There 
may  be  circumat&nces  which  would  justify  such  a  tariff ;  there  may  have 
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been  extravagance  and  needless  expenditure  of  money  ;  then:  may  be  wa«t« 
in  tUe  iiianagt*ment  of  the  road ;  enormous  salaries,  unjust  discritjnnatiojj 
aa  between  individual  Hhippern,  resulting  in  general  loss.  The  construction 
may  have  been  at  a  time  when  material  and  labor  were  at  the  highest 
price,  so  that  the  actual  cost  far  exceeds  the  present  value  ;  the  roitd  niaj  J 
have  been  unwisely  built,  in  localities  where  there  is  no  eufficient  buMineaa 
to  sustain  a  road.  Doubtless,  loo'  there  are  many  other  matters  affecting 
the  rights  of  the  community  in  winch  the  rond  is  built  as  well  as  the  rights 
of  those  who  have  built  the  road. 


I 


Evidently  this  case  decides  only  that  under  the  circumstances 
stated  a  road  is  entitled  to  earn  interest  on  it«  bonds  and  some- 
thing for  its  sLoeklKdders,  besides  paying  necessary  operating 
expenses.  How  much  the  return  to  stockholders  may  l»e  h  not 
decided.  As  no  evidence  was  taken,  it  does  not  appear  how  the 
court  knew  that  the  faihire  of  tlie  road  to  earn  **sonie  profit" 
was  not  due  to  some  of  the  **  matters  "  named  above. 

In  the  case  jtist  considered  and  also  in  that  of  St.  Louis  ^  San 
Francineo  Railway  v.  GiU^  decided  during  the  same  year,  1894, 
there  was  no  dissent,  but  tlie  entire  court  concurred  in  the 
opinion.  These  two  cases  present  interesting  comparisons,  as 
the  mil  way  company  in  each  souglit  protection  from  a  law 
for  the  reguhitiou  of  rates,  and  each  alleged  in  its  pleadings 
that  the  raters  fixed  for  transportation  would  yield  no  profit  on 
the  invested  capital,  and  each  case  was  decided  on  demurrer. 

The  case  of  St,  Louis  ^  Santa  FS  Mailwai/  v.  GUI  came  up 
under  a  law  of  Arkansas,  passed  in  1887,  that  fixed  a  maximum 
rate  of  three  cents  per  mile  for  the  transportation  of  passengers 
on  railroads  of  that  state,  and  named  a  penalty  of  §300  payable 
to  any  passenger  from  whom  an  overcharge  was  exacted.  Gill 
was  charged  five  cents  per  mile  and  obtained  a  verdict  in  the 
state  courts  against  the  railway  for  the  amount  of  the  penalty. 
The  railway  took  the  case  to  the  Supreme  Court  on  the  ground 
that  the  rate  fixed  by  statute  would  result  in  a  taking  of  its 
property  without  dne  process  of  law.  Proof  was  offered  for  the 
railway  that  on  the  branch  where  Gill  was  charged  five  cents 
per  mile  the  actual  cost  to  the  railway  was  3*8  cents  per  mile 
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ffir  cnch  passenger  carried  ;  that  this  bnmch  line  had  never 
earned  moiti  than  1  per  cent  annually  above  actual  operating 
expenses  on  tlie  capital  stock  that  had  been  paid  in  cash  and 
invested  in  this  line.  These  offers  of  proof  were  not  accepted^ 
and  the  demurrer  of  Gill  to  the  pleadings  of  the  railway  was 
sustained  by  the  coui't  in  an  opinion  sustaining  the  validity  of 
the  rates  fixed  by  the  Arkansas  law*  The  opinion^  delivered 
by  Justice  Shiras,  took  occasion  to  assert  the  power  cbtioied 
in  previous  cases,  by  s«iying; 

This  court  haa  declared,  in  several  casea^  that  there  is  a  remedy  m  the 

courts  for  relief  against  legislation  eslablisljing  a  tariff  of  ralt^s  which  is  so 
unreaKonal>l«  as  to  prncticiiily  destroy  the  vuliie  cif  proiHirly  of  coiiipunies 
engtig**d  in  the  carrying  l»uaiiiessT  and  tlu»t  especially  may  the  oourt.s  of  tlie 
United  States  treat  such  a  ifuestion  as  a  judkinl  oia*,  and  hold  such  acts  of 
legislation  to  be  in  conflict  with  the  Constitution  of  the  United  States,  as 
depriving  the  cotnpanies  of  their  property  without  due  process  of  law,  and 
as  depriving  them  of  the  eitiuil  protection  of  the  laws. 

The  line  of  railway  on  which  Oill  was  charged  five  cents  per 
mile,  and  to  which  the  offers  of  proof  seemed  to  refer,  extended 
from  the  northern  boundarv  of  Arkansas  to  Fayetteville  in  tbat 
state,  and  had  formerly  been  owned  by  a  separate  company. 
Referring  to  these  eireumstances  the  court  said  : 

In  this  stat^  of  facts  we  agree  with  the  view)*  of  the  Hupremc  court  of 
Arkansas,  sku  di8clo*3t?d  in  the  opinion  contained  in  the  reroitl,  and  which 
were  to  the  effect  that  the  correct  test  was  as  to  the  effect  of  the  act  on  the 
defendant's  entire  line,  and  not  upon  that  part  winch  was  formerly  a  part 
of  one  of  the  consolidating  roads;  the  company  caTinot  claim  tlie  right  t^ 
earn  a  net  profit  from  every  mile,  section,  or  other  part  into  which  the  road 
might  be  divided. 

Finally  came  the  important  statement  that 

Even  if  the  evidence  could  be  underetood  as  applicable  to  the  entire  Wt 
in  Arkansas,  there  was  no  finding  of  the  facta  necessary  to  justify 
courts  in  overthrowing  the  Htatiitory  rates  as  uureasonaUle^  but  t\rtt 
the  contrary,  the  company*^  rase  depended  on  allegatinns  admitted    fc*" 
demurrer  of  a  party  who,  in  no  adequate  seuae,  represented  the  puV>V' 

geems  to  repreaent  an  effort  of  the  court  to  st>s 
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power  in  the  regulation  of  ratios.  It  h  hard  to  see  why  the  rates 
on  a  (lib tine t  line  of  railway  should  not  be  regulated  according 
to  the  investment  and  expense  of  operation  on  that  line,  even 
tlioiigh  the  line  in  question  forms  only  a  part  of  a  large  con- 
solidated system. 

The  demnrrer  by  a  private  litigant  as  a  barrier  to  judicial 
annulment  of  rates  fixed  by  legislatures  did  not  stand  the 
test  of  the  next  case  on  the  subject  that  came  before  the  court, 
naniely,  Vovtnt/ton,  etc,^  Tuntpike  Co.  v.  Sand  ford. ^  By  an  act 
of  the  Kentucky  legislature  in  1890  the  rate  of  toll  that  might 
be  charged  on  the  turnpike  owned  by  the  company  just  named 
was  reduced,  Sandford  obtained  an  injunction  in  the  state 
courts  which  required  the  turnpike  company  to  charge  no  more 
than  the  statutory  rate  of  toll.  From  this  injunction  the  com- 
pany stjught  relief  in  the  Supreme  Court  on  the  ground  that 
the  reduction  in  rates  would  take  its  property  without  due 
process  of  law.  In  the  decision  of  the  Supreme  C^onrt,  prepared 
by  Justice  Harlan,  it  was  said  that  the  answer  of  the  company 

alleged  that  thn  ri^c«ipt  for  the  several  precediii|j  years  had  not  admitted 
of  dividends  gri^ater  than  4  per  cent  on  the  par  value  of  the*  cowipADy's 
stock  ;  that  the  ai^t  of  1  HiM}  reduced  the  tolls  50  per  cent  helow  those 
alli>wed  by  the  act  of  1805;  and  that  aurh  reduction  would  so  diminish 
the  itic!onie  of  the  company  that  it  could  not  maintain  it^*  roud,  meet  its 
ordinary  expenses  and  earn  any  dividends  whatever  fnr  stockholders. 

These  allegations  were  suJticiently  full  as  to  the  facts  necessary  to  be 
pleaded,  and  fairly  raised  for  judicial  determination  the  question  — aa^um- 
in^  the  facts  stated  to  be  true  —  whether  the  act  of  IHJIO  was  in  deroga- 
tion of  the  company's  constitutional  rights.  It  made  a  prima  facie  ca^e  of 
the  invalidity  of  that  statute. 

This  opinion  reversed  the  action  of  the  Kentucky  courts 
which  gfranled  the  injunction,  though  no  evidence  was  before 
the  court  that  the  allegatinus  of  the  oompauy  in  its  pleadings 
were  true.  Sanclford  acted  in  this  case  simply  a.s  a  private  per- 
son who  wished  to  use  the  turnpike,  and  the  admissions  of  his 
demurrer  to  the  pleading's  of  the  company  were  held  sidlieient 
groand  oo  which  to  overturn  the  statute.    The  previous  decision 
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in  the  Gill  case  that  a  statute  caniiot  be  held  invalid  on  the  de- 
murrer of  a  private  person  was  thus  overruled.  Admitting  the 
statemeutjs  in  the  pleadings  of  the  company  in  this  Sandford 
case  to  be  true,  the  case  simply  folknvs  the  rule  previously  laid 
down  that  rates  cannot  be  reduced  to  a  point  where  they  allow 
no  return  on  the  inv^estment  aho%^e  operating  expenses.  Tills 
case,  decided  in  189is  was  concurred  in  by  the  entire  court. 
Though  not  inquired  for  the  decision  of  the  case,  it  wiis  stated 
in  the  course  of  the  opinion  that 

It  rannot  be  said  thiib  a  corporation  i»  entitled,  as  of  right,  and  withont 
reference  to  the  interests  of  tbe  jmblic,  to  realize  a  given  per  cent  iii>ou  its 
capiUil  stock.  Wlieti  thit  (pieHtion  arisen  whether  the  legislature  has  ex- 
ceeded it.s  constitutional  jiower  in  prescrihing  rates  to  he  charged  by  a 
corixiration  controlling  a  public  highway,  stockholders  are  not  the  only 
persons  whose  rights  or  interests  are  to  be  considered*  »  .  .  If  a  corpora- 
tion cannot  maintain  such  a  highway  and  earn  dividends  for  stockholders, 
it  18  a  misfortune  for  it  and  them  which  the  conslitutiou  does  not  require 
to  he  remedied  ty  imposing  unjust  burdens  upon  the  public. 

These  dicta  indicate  that  there  might  be  instances  due  to 
unwise  investments,  or  perhaps  to  competition,  where  a  corpo- 
ration would  not  be  protectetl  in  a  right  to  earn  any  return  on 
its  investment. 

^^The  next  case  to  come  before  the  court  involving  the  reason- 
ableness of  rates  fixed  by  state  authority  was  that  of  Smyth  v, 
AmeB^  decided  iti  1898.^  A  notable  ditference  between  this  case 
and  tliose  that  had  preceded  it  lay  in  the  fact  that  the  decision 
of  the  court  was  based  on  evidence  taken  at  the  trial  as  to  the 
investments  and  earnings  of  the  railways  involved,  instead  of  on 
allegations  or  admissions  of  parties  to  the  suit.  The  case  arose 
under  a  Nebraska  statute  of  1893,  that  prescribed  rates  for  the 
transporation  of  freight  on  railways  in  that  state,  by  a  prayer 
on  the  part  of  persons  interested  in  these  railways  for  an  in- 
junction to  prevent  enforcement  of  these  rates.  In  a  unani- 
mous opinion,  delivered  by  Justice  Harlan,  the  court  said: 

We  hold,  however,  that  the  basis  of  all  calcuUtions  as  to  the  reaaonable- 
ness  of  rates  to  be  charged  by  a  corporation  maintaining  a  highway  under 
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leg^islath-e  sanction  must  be  the  fair  value  of  the  property  being  used  by  it 
for  tfie  couvunknice  of  the  public.  And  in  order  to  ascertain  that  value, 
the  original  cost  of  conatruetion,  the  amount  expended  in  permanent  im- 
provements, the  amount  and  market  value  of  its  l»onds  and  Ktotk,  the  pres- 
ent as  compared  with  the  original  coat  of  construction,  the  probable  earning 
capacity  of  the  property  under  particular  rates  prescnl^ed  by  statute,  and 
the  sum  required  to  meet  operating  exjHmsea,  are  all  matt^^rs  for  considera- 
tion»  and  are  to  lie  given  such  weight  as  may  be  just  and  right  in  such  ca»e. 
We  du  not  say  that  tliere  may  not  be  other  matters  to  be  regarded  in 
estimating  the  value  of  the  property.  What  the  company  is  entitled  to 
ask  is  a  fair  return  upon  the  value  of  that  which  it  employs  for  the  public 
convenience.  fOn  the  other  hand,  what  the  public  is  entitled  to  demand  is 
that  no  more  be  exiicted  from  it  for  the  use  of  a  public  highway  than  the 
services  rendered  by  it  are  reasonably  worthT)  But  even  upon  this  basis, 
and  determining  the  probable  effect  of  the  act  of  IHU'i  by  ascertaining  what 
could  have  Iteen  its  effect  if  it  hail  been  in  operation  during  the  tliree  years 
immediately  preceding  its  passage,  wt"  perceive  no  ground  on  tlie  record 
for  reversing  the  decree  of  the  circuit  court.  On  the  contrary,  we  are  of 
opinion  that  as  to  most  of  the  companies  in  question  there  would  have  been* 
under  such  rat^s  as  were  established  by  the  act  of  181>3,  an  actual  loss  in 
each  of  the  years  ending  June  30,  18U1,  18f>2,  and  1803;  and  that,  in  the 
exceptional  cases  above  statedf  when  two  of  the  companies  would  have 
earned  something  above  operating  expenses,  in  particular  years,  the  re- 
ceipts or  gains,  above  operating  expenses,  would  have  been  too  small  to 
affect  the  general  conclusion  that  the  act,  if  enforced,  would  have  deprived 
each  of  the  railroad  companies  involved  in  these  suits  of  the  just  compen- 
sation secured  to  them  by  the  Constitution. 

The  injunction  confiruied  by  the  court  in  this  case  enjoined 
the  Nebraska  Board  of  Transportation  and  the  Attorney-General 
of  the  state  from  taking  any  steps  to  enforce  the  rates  fixed  by 
the  act  of  1893.  It  8liould  be  noted  that  the  court  based  its 
decision  on  the  income  that  would  hav^e  been  derived  from  the 
local  freight  actually  carried  by  the  railways  during  the  fiscal 
years  of  1891,  1892,  and  1893,  ending  June  30,  at  the  rates 
prescribed  by  tlie  act  which  took  effect  August  1,  1893.  This 
takes  no  account  of  the  fact  that  a  decrease  in  rates  may  be  fol- 
lowed by  an  increase  in  traffic,  especially  as  to  heavy  farm  prod- 
uce which  it  may  not  pay  to  move  at  all  if  the  freight  is  more 
than  a  \eTy  moderate  figure, 

Ttie_moat  important  rule  laid  down  bv  the  case  is  that  the 
Imsis  of  calculations  ^  tn  rei^9nfthl<^  rates  of  a  corporation  **  must 
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titLJJie  fail*  value  of  the  propeitv  being  used  by  it  fortfie  eon-  J 
veiiien£fijiLttiej>ublic  .'* 

Thiis  staterueiit  with  others  in  the  opinion,  appears  t43  limit 
'*  fair  value ''  to  that  of  the  physical  propertj^  and  to  exclude 
franchise  valuations.  Unless  the  value  of  the  physical  prf»perty 
employed  in  a  public  service  and  the  actual  cost  of  performing 
that  service  are  to  he  taken  as  the  basis  of  rate  calculations,  the 
amount  of  rates  would  appear  to  depend  mainly  on  the  arbitrary 
opinion  i>f  the  cuinpany  or  legislature  making  them.  Though 
the  majority  of  the  railways  in  Nebraska  coidd  have  made  noth- 
ing on  their  investments  under  the  rates  prescribed  by  the  act 
of  1893,  as  llie  conrt  undemtood  the  evidence,  yet  the  opinion 
states  that  two  companies  could  have  earned  **  something  '*  above 
operating  expenses.  Reference  to  the  evirlence  on  which  the 
court  relied,  and  wliich  was  repeated  in  the  opiinon,  shows  that 
this  somctliing  amounted  to  1,99,  4.06,  6.84  and  10.63  percent 
annually  on  the  values  of  the  railways.  Unless  the  court  thought 
tfiat  this  rate  of  net  earnings  was  so  small  as  to  amount  to  a 
taking  of  property  withtnit  due  process,  it  does  not  appear  why 
the  Nebraska  act  was  unconstitutional  as  to  the  roads  uiakuig 
this  rate.  According  to  dicta  in  the  Sand  ford  case  above  cited, 
an  act  might  be  coast itutionul  as  to  some  roads  and  unconstitu- 
tional as  to  the  others. 

A  still  later  case  in  the  Supreme  Court,  that  of  Cottimi  v. 
(}odilardn  decided  in  1901,  goes  farthei'  than  any  of  the  foregoing 
in  its  limitutinn  of  state  powers.  Tins  case  arose  under  a  Kansas 
statute  of  1897  that  fixed  charges  for  handling  live  stock  at  stoclk 
yards  where  mf»re  than  a  certain  amount  of  business  was  done, 
and  aflfect^ed  the  yards  at  Kansas  City.  Petitions  were  filed  asking 
that  tlie  Attorney-General  of  Kansas  be  restrained  from  enforcing 
the  statute  lis  to  these  yards,  and,  after  hearings  in  which  evi- 
dence was  taken  as  to  the  value  of  the  yaitls  and  the  annual  earn- 
ings, the  injunction  w^a8  granted,  Jji  tlie  coui-se  of  the  unanimous 
opinion  of  the  court,  delivered  by  Justice  Bi^evver,  it  was  said: 

If  the  rates  prescribed  hy  the  Kansas  statute  for  yarding  and  feeding 
stock  httd  been  in  force  during  the  year  1896,  the  income  of  the  etock- 
yards  company  would  have  been  reduced  that  year  f3O0,6r}1.77»  leaving  a 
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net  iiifiome  of  $i28fl,010.}JfJ.  Tliis  would  have  yielded  u  returu  of  TiJJ  per 
cent  on  the  value  of  the  property  used  for  stock-yard  purposes,  as  fixed  by 
the  ui aster. 

The  actual  net  iticnme  of  the  company  dui  ing  1896,  as  found 
by  the  iiiast'er  and  the  court  below,  was  ^590,»')5H.78*  and  the 
value  of  its  property  in  the  stock  yards  was  $5,388,003.25,  so 
that  it«  net  income  during  that  year  amounted  to  nearly  11  per 
cent  on  its  investment.  After  pointing  out  the  liability  of  a 
pei-son  engaged  in  tlie  opemtion  of  puhlio  atook  yards  to  some 
legislative  regulation,  the  court  proceeded  to  define  the  limits 
of  such  regulation,  and  said  : 

The  queation  is  not  Iiow  miieh  he  makes  out  of  liis  volume  of  busineM, 
but  whether  in  each  particuliir  trunsitctiou  the  charge  is  an  unr^'asouable 
exactiuii  for  Ike  Hnrvit-es  rernlered.  Hh  huB  u  ri^'ht  to  do  buHineKs.  Jle  has 
a  right  to  charge  for  each  separate  service  that  which  in  reaaonahle  crunpen- 
satioii  therefor,  and  the  legislature  may  not  deny  hiru  such  reasonable  com- 
j>ensatiou,  and  may  not  intfrfi're  simply  because  out  of  the  multitude  of 
hi»  transactions  the  amount  of  hiH  profits  is  large. 

These  reasons  fur  the  decision  of  the  court  are  negative  in 
character,  Tliey  tell  us  tlnit  it  niatters  not  that  prolit.s  are  hirge 
if  rates  are  only  reasonable.  But  what  are  reasonable  rates? 
How  are  they  to  be  determined  if  considerations  as  to  invest- 
nietit^  and  profits  are  put  aside?  If  reasonable  rates  do  not 
imply  reasonable  proiits,  where  is  the  amount  of  charge  to  stop 
short  of  \\diat  the  person  receiving  the  service  can  be  induced 
to  pay? 

A  quarter  of  a  century  has  transferred  the  te^t  of  reasonable 
rates  from  the  opinions  of  state  legislatures  to  the  opinion  of 
the  Supreme  Court.  In  the  CJ ranger  Cases  the  court  denied  its 
right  to  interfere  with  local  rates  fixed  by  legislatures,  even 
v^^hen  these  rates  were  so  low  as  to  destroy  all  profits.  This 
doctrine,  after  various  advej'se  dicta,  was  fully  repudiated  by 
the  case  of  Chicago^  efe?.,  Raihvay  Co,  v.  3I{nne»ota^  decided  in 
L889,  thirteen  years  after  the  Granger  Cases.  From  that  date 
to  1896,  w^hen  Co  vim/ton^  etc.^  v.  Smuifonl  was  decided,  the 
court  went  no  farther  than  to  hold  that  legislative  mtes  must 
afford  some  income  alcove  operating  expenses.    Another  step 
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was  taken  the  loMcming  year,  when  the  coort  held  in  SmiftK  t. 
A7ne4f  that  rates  which  permitted  a  net  profit  of  aa  much  as 
10.6^3  per  cent  on  one  road,  biit  nothing  on  others,  could  aot 
be  enff>Tcerl  aA  to  either. 

Finally^  in  1901  comes  the  deci-sion,  in  Cotting  v.  Go*idar»]^ 
that  rates  which  yield  a  profit  of  10.9  per  cent  on  the  ioTest- 
ment  are  not  anreasonablet  and  that  rates  which  would  reduce 
this  profit  to  5,3  per  cent  are  unconstitutional. 

Alton  D.  Adams 
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THE  DOCTRINE  OF  JUDICIAL  REVIEW  i 


T^TE  are  now  to  undertake  an  investigation  of  the  influence 
'  ^  which  the  doctrine  of  judicial  revie\v  hius  exerted  on 
our  American  system  of  railroad  control,  in  order  to  discover 
whether  it  has  streiigtliened  or  weakened  the  efficiency  of  that 
control*  In  this  inquiry  we  shall  consider,  first,  its  effect  on  the 
state's  power  to  reduce  rates ;  second,  its  effect  on  the  state's 
power  to  enforce  the  rates  it  has  estahlished  ;  and  tliird,  its 
effect,  as  a  resultant  of  the  other  two,  upon  the  spirit  and  ideas 
of  railroad  commissions. 

Before  coming  to  these  precise  questions,  however,  we  shall 
do  well  to  reflect  for  a  moment  upon  the  spirit  of  the  law  which 
has  shaped  the  doctrine  of  judicial  review,  and  which  directs  its 
application ;  for  it  will  serve  to  illumine  our  entire  discussion 
of  this  subject  to  recall  at  the  outset  the  general  attitude  of  the 
law  and  of  the  courts  in  all  cases  which  involve  bith  pulilic  and 
private  interests.  The  attitude  of  the  courts  is  determined  by 
the  fact  that  they  are  charged  with  the  duty  of  interpreting  and 
applying  a  law  in  which  the  individualistic  spirit  of  the  age  has 
been  firmly  crystallized.  In  our  iiKuIcrn  regime  the  individual 
is  the  central  figure.  His  importance,  his  dignity,  his  sanctity, 
his  rights,  and  his  liberties  ai^  everywhere  recognized.  His  use 
of  a  free  ballot  is  supposed  to  guard  civil  rights  and  to  shape 
aright  the  course  of  government;  his  pursuit  of  his  individual 
self-interest  is  supposed  to  secure  industrial  justice  and  welfare; 
his  freedom  of  conscience,  of  thooght,  of  will,  and  of  action  is 
not  to  be  lightly  infringed.  ^*  All  men  are  created  free  and 
equal,- ■  says  our  Declaration  of  Independence,  ''  and  are  endowed 

^  From  ^'Riiilroftti  Rate  Control/'  by  Utirrison  Staiidish  ^iiialley,  Ph.D., 
PubliefiUotis  of  the  Aft^erican  Economic  Association^  3d  series,  VoL  VII,  HKK5, 
pp.  83--n0. 
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bjT  tiietr  CTieator  with  oeftatn  inalieiiahlff  z^ts. ...  2V  weeurm 
iAem  righUf  gov€mmenlM  are  etJMJMhed  mm^mg  wumJ^  The  only 
limicalioa  upoo  them  is  that  Ihej  ehall  not,  in  their  exercise, 
encroach  upon  the  equal  rights  of  other  indiridiial& 

It  is  true  that  this  h  a  thearj  which  has  been  gndaally  loeiiig 
its  hold  both  upon  the  minds  and  upon  the  hearts  of  men.  So 
pernicious  have  been  some  of  its  results,  especially  in  the  world 
of  industry,  that  the  inquiry  now  is  whether  it  has  not  passed 
the  zenith  of  its  usefulness,  and  whether  it  is  not  now  necessary 
to  modify  it  bj  an  assertion  of  the  social  duties  and  n?sponsibil- 
ities  of  individuals,  and  accordingh%  by  the  enactment  of  laws 
restricting  the  individual  for  the  general  good-  In  this  inqmry 
different  minds  have  pursued  different  courses,  liave  gone  dif- 
ferent lengths,  and  have,  of  course,  reached  different  couclusions. 
Socialists  would  have  us  abandon  the  theory  of  individualism 
entirely  and  substitute  therefor  a  theorj*  of  social  duty,  to  be 
applied  by  the  state.  Long  since,  more  conservative  minds  sug- 
gested factory  legislation.  Some  thirty  years  ago,  the  consen- 
sus of  public  opinion  demanded  regulation  of  railroads  for  the 
public  good.  To-day  thei^  is  agitation  for  municipal  owner- 
ship, trust  regulation,  and  other  limitations  upon  private  enter- 
prise. This  view  is  not  intended  to  be  complete.  Its  purpose 
is  merely  to  recall  the  fundamental  theory  upon  which  our  soci- 
ety is  based,  and  some  of  the  modifications  of  it  which  have 
been  urged  by  many  from  time  to  time. 

But  while  observing  the  gradual  departure  from  the  theory 
of  individualism  in  industrial  economics  we  must  always  remem- 
ber that  the  law  under  which  we  live  grew  up  with  the  growth 
of  the  individualistic  theory  and  has  received  its  stamp.  The 
history  of  the  English  law  is  a  record  of  the  successful  struggle 
of  the  individual,  first  for  recognition,  and  then  for  supremacy. 
Indeed  our  law  is  permeated,  saturated,  with  the  theory  of  in- 
dividual rights.  Two  centuries  ago  English  law  had  been  shaped 
to  that  theory,  while  in  our  country  it  no  less  lies  at  the  basis 
of  our  law ;  and  its  dignity  has  been  recognised  in  the  bills  of 
rights  of  our  state  constitutions,  and  in  most  of  the  Amendments 
to  the  Federal  Constitution.    Such  limitations  as  the  state  may 
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impose  on  private  riglits  are  regarded  as  excejitions  to  the  gvn- 
enil  rule,  repugnant  to  the  spirit  and  getiius  of  tlie  law,  and 
therefore  to  be  confined  within  strict  bounds.  Moreover — ^  and 
this  is  a  point  of  deep  significance  —  for  almost  all  purposes  tlie 
law  eousidei's  those  artificial  persons,  corporations,  as  individuals 
entitled  to  the  legal  rights  and  privileges  of  natund  persons. 

This  is  the  law  whieh  our  courts  are  estHhlishetl  to  inteipret 
and  apply.  **The  primary  duty  of  the  courts/''  said  Mr.  Justice 
Brewer^  in  deciding  RailuHty  Co.  v.  Bey^  "  is  the  protection  of 
the  right.s  of  persons  and  prtjperty*"  ^  And  again,  speaking  fi»r 
the  Supreme  Court  in  the  Wellman  case,  he  said,  *^  the  pro- 
tection of  vested  rights  of  property  is  a  supreme  duty  of  the 
courts/'  ^  Tliis  duty,  it  must  be  admitted,  has  not  been  neglected. 
In  railroad  rate  cases  its  detoands  have  been  faiUifully  obeyed. 

Such  l>eing  the  character  of  the  law  in  which  our  judges  are 
trained,  and  such  being  the  acknowledged  duty  of  the  courts 
in  its  application,  it  is  hut  natural  that  the  professional  sym- 
pathies of  judges  should  all  be  with  the  railroads.  Not  that  the 
judges,  as  men^  are  callous  to  the  abuses  which  for  a  third  uf 
a  century  have  irritated  the  geneml  public,  sometimes  beyond 
the  point  of  endumnce ;  but  nevertheless,  as  Judffes^  they  must 
apply  a  law  which  is  in  thorough  sympathy  with  privatt^  per- 
sons, tlieir  pro  pert)'  and  rights,  and  which  knows  abuost  nothing 
of  the  ^^ public  welfare"  except  as  it  is  to  be  secured  thTOugli 
the  assertion  and  maintenance  of  individual  rights.  If  it  Ih* 
true,  as  is  sometimes  stated,  that  judges  are  disposed  to  suhor- 
dinate  the  public  weal  to  individual  advantage,  it  is  because 
they  have  entered  fully  into  the  spirit  of  a  system  of  law  which 
allows  no  other  course. 

In  the  light  of  these  general  observations,  let  us  proceed  to 
inquire  the  effect  of  the  doctrine  of  judicial  review,  as  developed 
and  applied  under  our  legal  system,  and  fir-st  to  notice  the  man- 
ner  in  which  it  has  affected  the  power  of  the  states  to  reduce 
rates. 

Low  mtes  are  not,  of  course,  the  only  ideal  of  railroad  regu- 
lation.   Doubtless  the  most  important  thing  is  proportion^  that 
1 36  Federal  Reports,  872.  «  143  United  States,  34<J. 
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is,  a  pi'oper  atljastment  of  rates  as  among  the  various  coraraod- 
ities  and  the  various  localities.  But  given  this  adjustment,  the 
lower  rates  are,  the  better.  There  eau  be  ud  doiil>t  that  the  pub- 
lic interest  demands  that,  so  long  as  the  due  proportion  is  not 
disturbed*  rates  shall  be  fis  low  as  possible.  A  commission,  there- 
fore, being  charged  with  the  duty  of  advancing  the  public  welfare, 
must  require  reductions  in  railroad  schedules  which  are  too  high 
to  l>e  iu  accord  with  the  public  interest.  And  the  efficiency  of 
a  commission  must  depeud  in  no  small  measure  on  its  ability  to 
accomplish  the  reductions  which  are  demanded  by  considerations 
of  public  ulility.    Now  how  great  is  its  ability  in  this  regard? 

Clearly,  if  its  action  in  the  matter  of  rates  were  final  and 
binding  opuu  the  companies,  its  power  of  lowering  rates  would 
be  absolute.  There  would  be  m*  olistacle  to  prevent  it  from 
meeting  in  the  most  complete  manner  the  requirements  of  the 
industrial  situation.  We  have  seen,  however,  that  its  rates  ai'e 
subject  to  review  by  the  courts,  and  the  consequence  of  judiciid 
review  has  been  to  seriously  impair  a  corauussioner*s  power  to 
reduce  rates.  While  it  is  impossible  to  measure  with  exactness 
tfie  extent  to  which  this  power  is  impaired^  it  is  possible  to  see 
that  the  limitation  placed  upon  the  commissions'  activity  in  tliis 
particular  is  very  great.  And  in  order  that  this  may  clearly 
appear,  let  us  consider  at  length  tliiee  reasons  why  the  doctrine 
of  judicial  raview,  as  practically  applied  by  the  courts,  stands 
in  the  way  of  public  reduction  of  rates.  These  reasons  may  be 
stated  as  follows: 

I.  The  doctrine  fixes  an  improper  limit  beyond  which  reduc- 
tion of  rates  cannot  be  carried. 

IL  The  methods  employed  by  the  Supreme  Court  in  deter- 
mining the  effect  of  rates  on  earnings  are  such  as  to  make  that 
efifect  seem  more  disastrous  than  is  the  fact* 

II L  The  principles  recognized  by  the  Court  in  determining 
reasonableness  of  income  are  unduly  favorable  to  the  railroads, 
and  afford  no  adequate  protection  to  tlie  interests  of  the  public. 

These  propositions  we  shall  take  up  in  order. 

L  The  fii'st  limitation  upon  the  state's  power  to  reduce  rates 
is  found  in  that  part  of  the  doctrine  of  judicial  review  which 
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requires  thfl,t  rates  shall  be  high  enough  to  permit  the  railroad 
company  to  secure  reasonable  earnings.  A  state  caunt^t  linver 
rates  so  as  to  redocie  earnings  below  that  point  without  making 
adequate  compensation  to  the  company  for  all  earnings,  beh>w 
the  point  of  reasonable uess,  wbioh  are  so  taken.  For  to  take 
any  part  of  a  raih-oad's  *^  fair  returns ''  is  to  deprive  of  property, 
-^an  act  which,  under  the  Fourteenth  Amendment,  must  be 
accompamed  with  i>ro|»er  reimbursement. 

This  phase  of  the  doctrine  of  judicial  review  is  certain!}^  sub- 
ject to  criticism,  and  the  criticism  touches  a  point  so  vital  as  to 
call  in  question  the  entire  doctrine.  The  vulnerable  point  is  the 
distinction  made  between  earnings  above  the  point  of  reason- 
ableness, and  earnings  below  that  point.  In  effect  the  Court 
declares  that  abtn^e  tliat  point  earnings  are  not  property ;  but 
below  it  they  are  property;  for  the  slate  may  freely  appropriate 
earnings  alx)ve  that  point  without  violating  the  constitutional 
provision  |jrotecting  property,  though  to  take  any  below  that 
point  is  declared  to  be  a  violation  of  it.  This  distinction  is 
ingenious,  and  iu  making  it  the  Court  has  perhaps  saved  from 
annihilation  the  state's  right  of  rate  control,  but  whatever  merit 
may  be  claimed  for  it  on  that  account,  it  may  be  admitted  that 
it  is  a  distinction  which  is  artificial  and  which  cannot  be  sup- 
ported by  reason.  For,  if  income  from  property  is  itself  property 
at  all,  surely  all  income  mast  be  property.  To  divide  income 
into  two  parts  —  ^*  property  "  and  *^  not-property  ''  —  giving  one 
part  the  protection  of  the  constitution,  and  leaving  the  other 
defenseless,  is  an  extraordinary  proceeding.  No  one  has  ever 
thought  of  making  a  similar  division  in  the  case  of  any  other 
kind  of  propei-ty.  If  the  state  were  condemning  a  person's  lot^^ 
it  would  not  divide  the  lot  into  two  parts  anri  say:  '*one  of 
these  parts  is  property,  and  for  it  you  may  have  eunq>ensatiun  ; 
but  the  other  is  not  property,  and  for  it,  therefore,  no  payment 
will  be  made."  Such  a  proceeding  is  unheard  of,  even  in  the 
case  of  property  belonging  to  a  quasi-public  corporation.  It 
cannot  be  imagined  that  the  state,  in  taking  any  such  property, 
would  divifle  it  into  two  part.*^  ami  say:  *'one  of  these  parts  is 
property,  and  for  it  compensation  will  be  made,  but  no  payment 
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wjJl  Ix;  made  for  ilie  other  becaobe  it  is  not  propertr,  since  yon 
are  a  qua^i-public  corjx^ration  aiid,  your  proj>en>-  being  de^cited 
to  a  public  use,  a  part  of  it  has  ceased  to  be  property  *"'  I  But 
tiie  absuixiity  is  more  clearly  ii>een  when  such  a  distinction  is 
appliedU  not  to  real  estate  or  equipment  but  to  the  inoame  of 
railroads,  Supi>ose  the  state  were  to  seek  in  the  treasniy  of  a 
railroad  compajiy  the  earnings  it  had  received  from  the  operation 
of  its  load,  and  were  to  attempt  to  appropriate  those  earnings- 
There  is  not  the  least  doubt  that  if  the  appropiiation  were  jier- 
mitted  at  all,  the  courts  would  require  the  state  to  reimburse 
the  comjiauy  for  every  cent  of  the  earnings  taken.  The  wildest 
stretch  of  the  imagination  cannot  picture  the  courts  saying  to 
the  state :  ^^a  i>art  of  these  eariiing>i  are  reasonable^  and  b^ee 
are  property,  and  if  you  take  them  you  must  recompense  the 
compafiy ;  but  tlie  rest  of  the  earnings  are  not  projjert^',  because 
not  reasonable,  and  you  can  have  them  for  nothing."  Yet  this 
iu  just  what  the  Supreme  Court  has  said  in  regard  to  depriving 
a  railroad  of  its  income  through  the  agency  of  low  rates.  The 
distinction  is  clearly  without  warrant  and  must  be  given  a  place 
among  the  pure  fictions  of  the  law. 

It  is  evident  from  the  absurdity  of  this  distinction,  which  the 
(yourt  lias  found  it  necessary  to  maintain  in  order  to  prevent 
judicial  review  from  practically  denying  the  established  legis- 
lative power  of  rate  control,  that  somewhere  in  the  reasoning  of 
the  Court  there  is  an  error  which  is  fundamental  and  which 
vitiates  the  whole  process.  That  error,  it  is  believed,  consists 
in  the  actual,  though  not  f)rofes8ed,  transfer  of  rate  regulation 
from  the  bisis  of  the  police  power,  where  it  has  always  been 
held  to  rest,  U)  the  basis  of  the  eminent  domain.  While  con- 
tinning  to  insist  in  words  that  nite  control  is  an  exercise  of  the 
police  power,  the  Court  has  in  fact  treated  it  as  if  it  were  a  phase 
of  the  power  of  eminent  domain.  The  Court  lias  apparently 
h>oked  upon  it  as  a  means  wliereby  the  state  may  take  property 
(in  the  form  of  income)  for  j>ul)lic  use,  and  has  consequently 
subjected  it  to  tlie  ordinary  rules  of  eminent  domain,  requiring 
just  compensation  for  property  appropriated.  It  is  because  of 
this  change  of  base  that  the  Court  has  been  driven  to  the  dilemma 
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of  liokliiig  either  tliat  all  income  is  property,  whkdi  pnicticully 
denies  the  aneieiit  legislative  right  af  coutrol,  or  else  that  none 
of  it  is  property,  and  heiiee  that  all  of  it  is  beyond  eoiistitutional 
protection,  which  tlie  judicial  mind  m  uiiwiOing  to  concede.  From 
this  dilemma  our  jurists  have  extricated  themselves  by  advancing 
the  extraordinary  idea  that  a  part  of  income  is  property  and  a 
part  is  not.  But  they  would  have  saved  themselves  from  get- 
ting into  the  dilemma,  and  so  would  have  spared  thi-mselves  the 
necessity  of  resorting  to  this  untenable  tiction,  had  they  actually 
continued  to  regard  rate  control  in  the  light  of  their  own  repeated 
asseitions,  as  a  phase  of  the  police  power.  For  viewed  as  a  part 
of  the  police  power,  rate  regulation  is,  of  coui'se,  not  subject  to 
the  rules  apply irig  to  the  condemnation  of  |jro|>erty,  It  is  the 
exercise  of  an  entirely  different  sovereign  jiuwer,  subject  to  en- 
tirely different  rules  and  restraints.  If  the  court  should  really 
so  regard  it,  there  would  be  no  question  of  aj »prnpriation  or  com- 
pensation to  consider,  no  inquiry  as  to  the  effect  of  rates  on 
earnings  would  have  to  be  made,  and  hence  no  classification  of 
income. 

But^  it  may  be  objected,  though  rate  regulation  is  a  part  of 
the  police  power,  is  it  not  true  that  in  its  exercise  the  income 
of  the  railroad  may  l>e  ilecreased,  which  would  amount  to  a 
deprivation  of  property,  income  being  regarded  as  property? 
True  ;^  from  the  control  of  rates  many  consequences  may  flow, 
and  among  other  results,  the  income  of  a  compstny  may  be  re- 
duced. But  tltat  is  a  ccmsequence  which  also  flows  from  other 
jiolice  regulations  which  the  state  may  adopt.  Railroad  rate 
control  is  not  peculiar  in  that  regard.  Yet  no  one  thinks  of 
subjecting  other  police  regulations  to  llie  rules  of  eminent 
domain.  Thus  the  legislature  may  pass  laws  requiring  railroads 
to  put  in  cattle  guards  at  highway  crossings,  or  to  equip  each  pas- 
senger car  with  an  ax,  saw,  and  hammer,  or  with  drinking  wat^er, 
or  to  substitute,  within  a  given  time,  automatic  couplei-s  of  a 
certain  type  for  the  couplers  in  use.  Any  of  these  requirements 
would  necessitate  an  expenditure  of  money  and  consequently 
would  reduce  ihe  nvt  income  of  llie  company  by  increasing  ex- 
penses while  the  improvements  were  being  installed.   In  eft'ect. 
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if  one  Tvishes  to  tliink  of  it  in  this  way,  it  amounts  to  an  appro- 
priation of  property  for  a  public  purpose.  A  portion  of  the  in- 
come, instead  of  being  devoted  to  paying  operating  expenses,  or 
interest  on  Imnds,  or  dividends  on  stock,  must  be  expended  in  a 
manner  retpiired  for  the  benetit  of  the  pubUe.  Thus  income  is 
affected  just  as  truly  —  though  in  a  somewhat  different  way 
—  tlirou^h  these  measures  as  through  rate  coiitrob  A  railroad 
company  may  be  deprived  of  income  juntas  truly  throogli  police 
regulations  requiring  an  expenditure  of  money  for  the  public 
welfare  as  through  those  requiring  a  reduction  in  rates. 

Nevertheless  a  railroad  company  is  not  permitted  to  object  to 
ordinary  police  regulations  on  the  ground  that  its  **  reasonable 
ineoiue  "  h  threaten t^d.  A  ca^^e  can  be  imagined  wliere  a  railroad 
could -show  that  its  existing  income  was  no  more  than  reasonable, 
and  wliere  the  courts  would  so  hold.  lu  such  a  case  to  enforce 
a  law  requiring  tlie  installation  of  new  couplers  or  other  equi|^>* 
nient  wotdd  so  increase  the  expenses  of  the  company  tliat  the 
income  would  no  longer  be  reasonable.  Its  existing  income  being 
just  barely  a  reason itble  one,  to  require  expenditures  from  it  for 
the  public  good  would  be  in  effect  to  deprive  the  ctunpany  of  a 
part  of  its  reasfmable  income.  But  could  the  conipauy  demand 
compensation  for  the  sum  so  taken  ?  Of  course  not.  In  pass- 
ing U[)on  police  regulations  a  court  does  not  consider  their  inci- 
dental effect  on  earnings.  It  makes  no  difference  whether  the 
road  can  earn  a  reasonable  income  under  tlicm  or  not,  A  com- 
pany in  the  last  stages  of  insolvency  is  just  as  subject  to  them 
as  the  most  prusperous  of  roads.^ 


1  It  should  be  noted  that  tlie  valldiiy  of  a  police  regulalion  is  not  a  matter 
which  IS  personal  to  certain  individuaU  within  tht^  class  affected,  but  rather  lb  a 
quality  of  the  reffiilation  itself.  A  factory  act  applying  to  factnrie«  of  a  certain 
class  is  never  valid  as  lo  some  and  void  iia  to  others.  Its  validity  is  deiermint'd 
on  ita  own  merita,  iiTespective  of  its  financial  effect  on  certain  factories,  and  if 
it  is  held  lo  l>e  a  valid  ♦*ierciee  of  the  police  power,  it  iiihinilin^  i>n  all  the  persons 
coming  within  its  terni«.  Yet  a  general  schedule  of  railroad  rates  nmy^  under 
the  present  jadicial  doctrine,  be  held  void  as  to  one  road  but  binding  upon  another, 
perhaps  a  compeiinis  line.  This  unfortunate  consequence  is,  of  ctl^rsl^  a  result 
of  bringing  into  rate  cafte«  the  rules  of  eminent  domain,  inatead  ni  judging  rate« 
on  their  merita,  as  a  police  measure  designed  to  promote  tlie  public  welfare. 
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In  short  the  state  is  peraiitted  through  police  regulation  to 
appropiiate  earnings  for  the  piibUc  benefit  without  any  obligation, 
under  the  Constitution,  to  piYivide  compensation*  But  the  police 
power  difft'rs  from  eminent  domain  in  that  the  appropriation  of 
property  is  not  direct,  but  is  ineidental  and  resultant.  The 
direct  and  immediate  effect  of  a  police  regulation  is  alwaj^s  the 
establishment  of  some  condition  or  methorl  or  otlier  regulation 
which  the  public  safety  or  welfare  or  comfort  demands.  And  its 
indirect  or  consequent  effect  on  income  is  not  regarded  as  a 
deprivation  of  projierty  such  as  is  contemplated  in  the  law  of 
eminent  domain*  There  is  no  valid  reason  \Yhy  an  exception  to 
this  rule  should  be  made  in  the  case  of  that  form  of  police  regu- 
lation called  rate  control.  It  is  a  perfectly  legitimate  exercise  of 
the  police  power  and  ijhould  certainlj"  be  treated  in  the  same 
way  as  other  police  regulations/ — at  least  it  should  not  be 
subjected  to  more  stringent  restraints. 

Two  objections  to  this  view  of  the  ease  might  conceivably  be 
raised,  neither  of  which,  however,  it  is  lielieved,  is  well  taken. 
In  the  fii-st  place  it  may  l)e  said  thai  there  is  atUflFerence  between 
rat€  control  and  other  forms  of  police  regnbition,  in  that  the 
latter  are  of  real  benefit  to  the  company.  The  railroad  is  in  pos- 
session of  equipment  which  proves  of  decided  advantage  to  it. 
For  example,  its  automatic  couplers  and  cattle  guards  decrease 
accidents,  with  their  losses  of  property  and  suijscquent  damage 
8uit45,  wliile  passenger  car  equipment  encourages  patronage  by 
the  greater  security  and  comfort  offered  to  travelers.  But  tw^o 
replies  may  Ijc  made  to  this  tibjcetion.  One  is  that  public  regu- 
lation of  rates  also  is  of  advantage  to  the  company*  It  does  away 
with  lawsuits  to  recover  damages  for  overcharge,  for  a  company 
is  never  guilty  of  extortion  so  long  as  it  keeps  within  the  maxi- 
mum fixed  by  the  state.  Jlomover,  it  tends  to  increase  the  popu- 
lar favor  in  wliit  li  the  roads  are  held  and  to  encourage  traffic. 
The  development  of  industry  resulting  from  cflicient  public 
regulation  is  in  itself  of  gi-eat  advantage  to  the  roads.  But  while 
this  answer  to  the  objection  can  be  made,  a  lietter  one,  and  one 
fully  suHicient,  is  this:  that  the  benefit  which  a  police  regula- 
tion confers  on  the  rotul  is  not  tlie  reason  wliy  the  courts  do  not 


628 


RAILWAY  PROBLEMS 


subject  the  regulation  U>  the  law  of  eminent  domain.  The  reason 
is  simply  that  it  is  not  an  exercise  of  tliat  power.  The  second 
possible  objection  is  that  a  regulation  of  rates  necessarily  affects 
income  ;  but  that  in  the  case  of  other  police  la%vs  llie  company 
may  recoup  whatever  expense  is  involved,  by  raising  its  rates 
and  so  increasing  its  earnings.  The  reply  to  this  objection  is 
that  a  company  is  not  able  thus  to  manipulate  it8  earnings.  It 
is  at  many  points  subject  to  competition,  and  so  is  not,  com* 
raercially  speaking,  free  to  raise  its  rates.  And  an  increase  of 
rates  at  any  point  might  simply  have  the  effect  of  decreasing 
traffic,  so  that  earnings  would  be  but  slightly  increased,  if  at  alb 
Moreover,  it  may  be  that  the  state  has  prescribed  rates  and  they 
are  in  force,  so  that  the  company  is  without  legal  power  to  raise 
its  rates,  and  thus  without  the  means  wherewith  even  to  try  to 
recoup  the  expense  forced  upon  it.  Even  bere  the  attitude  of 
the  courts  is  just  the  same.  A  railroad  cannot  claim  exemption 
from  police  regulations  because  it  is  unable  to  make  up  tlie 
expense  tlirough  the  manipulation  of  its  rates. 

We  conclude,  therefore,  that  since  rate  control  is  an  exercise 
of  the  police  power  and  not  of  the  eminent  domain,  it  slumld 
not  be  subjected  to  the  law  of  eminent  domain;  that  liccordingly 
the  test  of  its  validity  should  not  be,  as  is  now  held  by  the  courts, 
its  efifect  on  the  income  of  the  company. 

Does  this  mean  that  tlie  legislative  power  of  rflte  control  is 
absolute  and  witliout  limit  ?  No.  It  sim{ily  means  that  the  legis- 
lature is  subject  to  the  same  limitations  that  it  is  in  exercising 
other  forms  of  the  police  power.  In  other  words,  tlie  validity 
of  rate  control  is  to  be  determined  just  as  the  validity  of  otlier 
police  regulations  is  determined.  The  same  test  that  is  applied 
U}  them  should  be  applied  to  it.  The  question  upon  which  the 
validity  of  a  cattle-guard,  or  automatic-coupler,  or  drinking-water 
law  hangs  —  or,  for  that  matter,  a  factory  act,  or  sanitary  legis- 
lation, or  an  inspection  law  —  is  whether  a  sufficient  public 
interest  demands  the  law.  Upon  that  same  que>stion  should  the 
validity  of  rate  regulation  depend.  It  should  be  a  question  of 
public  welfare.  And  therefore  just  as  a  couii:  sometimes  sets 
aside  a  police  law  because  its  enactment  is  not  justified  by  the 
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pultlic  a<l vantage  t^  ha  secured  through  its  operation,  «o  lates 
iiiadt;  hy  publii;  aiitliority  niight  be  set  ixsklxi  on  the  saiuegrouiiiU. 
But  this  is  vastly  different  from  saying  that  their  effect  on  earn- 
itigs  ehoulil  be  tlie  coiicbisive  test  in  dtiterniiiiing  their  vahdity.^ 
If  the  view  of  the  matter  here  suggested  were  to  commaiid 
acceptance,  judicial  review  would  be  transfornied.  Inatead  of 
being  what  it  now  is,  it  woult]  become  a  judicial  investigation 
designed  to  apply  to  rate  control  tiie  .same  test  which  is  judi- 
cially applied  to  other  police  regnlations.  And  beyond  a  doubt 
this  wuidd  result  in  givin;^  to  legislatures  and  commissions  much 
greater  freedom  of  action  ui  rate  matters  than  they  enjoy  under 
the  present  doctrine*  The  full  measure  of  their  proi>er  authority, 
of  which  tliey  have  been  largely  deprived  by  the  courts,  would 
be  restored  to  them.  And  tluit  it  is  their  proper  authority  is 
made  more  evident  by  the  fullowing  considemtion.  A  state 
may,  of  coui'se,  and  frequently  daei^  employ  the  police  power  to 
control  private  persons  in  matters  of  ])rivate  concern.  In  such 
cases,  as  has  been  said,  the  regulation  stands  or  falls  according 
to  whether  the  public  interest,  welfare,  safety,  health,  morals,  com- 
fort, or,  sometimes,  even  convenience,  denuuid  it.  If  that  is  the 
only  limitation  placed  upon  tlie  legislature  in  its  control  of  private 
persons  in  their  management  of  private  umttei's,  surely  no  more 
stringent  limitation  should  he  placed  on  it  in  its  regulation  of 
the  management  of  public  business  by  quasi-public  corporations. 
Indeed  there  is  evidently  nmeii  ground  on  whicli  to  contend  that 
legislative  authority  should  Ije  even  more  extensive  over  public 
than  ovef  private  business.  It  would  certainly  seem  that  the 
government  sliould  have  more  control  over  property  devoted  to 
pid^lic  use  than  over  property  retained  for  purely  private  use.  It 
is  not  an  immoderate  suggestion,  therefore,  that  the  authority  in 
the  first  case  should  be  barely  equal  with  that  in  the  second. 

^  Of  course  It  is  perfecUy  conceivable  that  the  effect  of  rates  on  earnings  might 
be  one  of  the  pom ts  considered  by  a  court..  It  tnlglit  l>e  uindti  a  question  whether 
the  public  intereat  deioantled  certain  rates,  if  they  rtHhiced  inco»ne  so  much  ihnt 
bare  opc^rating  expeiiBes  could  jutt  be  paid^  for  in  Oitii  case  the  road  might  have 
to  suspend  operation.  But  even  if  the  effect  of  rates  were  so  considered,  the 
liinitation  on  legislative  action  would  be  decidedly  different  from  what  it  is  at 
the  present  time* 
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'llmt  A  Immder  Roremmental  power  over  rates  would  reiw 
tniUt^  jiivu^ium*  the  raiiuugs  from  niiiraiui  properties  is  evideol 
Imi  Uuitt  i»f  ooiuite,  U  simply  one  of  the  hazards  which  one  ]^| 
«v^»uUniiplHtt^  in  goiiisr  l>eyoiid  the  iMcmndaries  of  private   enCS 

1n{tk\\  iiUv*  the  uuo<»rtuiii  fiekl  of  public  activities.    A  forcible 
Uitit^iill  •►xiut^ftion  of  this  idea  may  be  found  ia  the  words  ol 
Ml     Ju!*ti*H^    Blower,  uttered  olnfrry   in  Cotfinf^  v,  Kftrwas   City 
St^h^k   \\*riU  Vompanff.^    In  entering  a  public  business,  said  he, 
II  |ii»iiKak  "expiTsses  his  willingness  to  do  the  work  of  the  state, 
HNVIM4*  that  tht^  slate  in   the  discharge  of  its  pnblie  duties  is  not 
guidml  mdely  hy  a  question  of  profit.    It  may  rightfully  determine 
ihiii  Ihu  piirtietilar  service  is  of  sueh  importance  to  the  puljlic 
Wmi  it  iMay  l»e  condueted  at  a  pecuniary  loss,  having  in  vie^fl 
hw^K^v  ^iMtorul  itrterest.    At  any  rate,  it  does  not  perform  flP 
HtHMeeH  with  iho  single  idea  of  profit.    Its  thought  is  the  gen- 
tihd  (tulilie  vvelt'aro,  ,  ,  *  Is  there  not  force  in  the  suggestion 
{\h\{  iw  the  statu  may  do  the  work  without  profit,  if  he  volun- 
tarily uiuh^rtakes  1^)  act  for  the  state  he  must  submit  to  a  like 
lU^U^nuhiatitui  as  to  the  paramount  interests  of  the  public?"   ^M 
In  this  iMHineeticm  it  is  instructive  ti^  notice  that  in  othlP 
VV>0**  iHirwoUH  embarking  in  a  public  business  must  assume  the 
Xi/^k  iif  hmiug  much  or  even  all  of  their  investments.    Such  dan- 
g0(^it\iiitt  —  huvo  l^een  permitted  by  the  courts  to  exist  even 
fk\w^  \Ui^  adnpriun  of  the  Fourteenth  Amendment.    Thus,  it  has 
lipt*M  liebl  that  iv  state  may  grant  a  franchise  to  one  railroad  to 
jiiiruMtd  an  ulrttady  existing  rna<h    Tlie  value  of  the  ohler  prop- 
«Hi^V   «uav   \m  impaired  by  e<»mpetition  with   tlie  new  road,  yet 
H  W  helil  that  Uiti  owners  have  no  vested  riglits  which  can  pre- 
VVIli  l^  (Hin^iruetiou  and  operation.    So  also  the  value   of  a 
mvupiku  may  U»  practatidly  anniliilated  by  the  state  through 
(iWipliiao  peniiitting  a  parallel  raih-oad.    Yet  it  has  Ixjen 
%\mi  {\\i\  Vnmivvixih  Amendment  does  not  connnand  just  coD 
|iUimulioU  in  any  mmm  which  would  require  the  state  to  compei 
««k(i>  ih(s  iurnpiko  oumpany  for  the  property  so  t^iken.^    When 

*  Viir  twWlm  iliummtbnn,  me  Cooley^s  Princtptes  of  Conistlttitlonal  Law 


JUDICIAL   KATE  EEVIEW 


031 


tlie  public  welfare  denKiTids  more  efficient  means  of  traiisporUi- 
I  inn,  llie  owners  of  existing  roads  must  ex  pee  t  to  suffer  ;  and 
the  courts,  aside  from  declining  to  relieve  thein,  have  not  even 
claimed  that  any  one  bnt  the  legislature  should  he  the  final 
judge  of  the  public  necessity  of  the  new  improvement.  A  power 
such  as  this  is  one  which  properly  belongs  to  the  state  to  enable 
it  to  deid  witli  property  devoted  to  a  [luhlic  use  in  a  manner 
conducive  to  the  welfare  of  the  eommunity,  and  one  of  which 
the  state  liaa  been  deprived,  so  far  as  rate  regulation  is  con- 
cerned by  the  doctrine  of  judicial  review. 

We  thus  conclude  the  discussion  of  our  first  reason  wliy  the 
doctrine  of  judicial  review  has  seriously  impaired  the  legislative 
power  to  reduce  rates.  It  has  fixed  a  limit  beyond  which  reduc- 
tion cannot  be  carried,  mid  that  hmit  is  an  improper  one.  By 
basing  rate  regulation  on  eminent  domain  nitiier  than  on  the 
police  power,  it  has  prevented  the  legislatures  and  commissions 
from  exercising  the  authority  that  is  their  right,  and  has  thus 
subjected  them  to  a  serious  restraint, 

II.  But  tliis  is  not  the  only  reason  why  tlie  judicial  doctrine 
has  impaired  tlie  power  of  the  state  to  reduce  rates.  The  pres- 
ent judicial  limit  on  b*gislative  action  is,  as  we  have  seen,  the 
point  of  '^reasonable  income/'  But  while  the  Court  has  repeat- 
edly declared  that  this  is  the  jux^per  limits  it  has,  nevertlieless, 
adopted  princi{»les  and  methods  in  the  trial  of  rate  cases  which 
do  not  permit  a  state  to  fix  rates  so  as  to  reduce  income  even  to 
the  point  of  reasonahleness.  In  other  words,  the  Court  employs 
principles  and  methods  which  unduly  favor  the  railroad  and 
imtluly  restrict  the  state  ;  and  thus  the  legislature  cannot  exer- 
cise even  the  limited  authority  which  tlie  Court  has  in  general 
terms  allowed  it.  Rates  may  l>e  made  which  will  not  actually 
reduce  the  income  below  the  point  of  reasonableness,  yet  the 
Court  may  hold  Lliat  they  will — so  erroneous  is  the  way  in 
which  it  dtdermines  that  imint  In  tlie  further  elucidation  of 
this  contention,  let  us  consi<Ier  the  methods  by  which  the  Court 
determines  the  t^ffect  of  rates  on  earnings.  We  shall  see  that 
tliose  metliods  inevitably  make  that  effect  appear  more  favor- 
able to  the  railroads  than  is  really  the  case. 
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Ah  we  have  already  seen,^  ilie  Court  begins  with  the  nile  that 
the  effect  of  mtes  upon  earnings  shall  be  determined  on  the 
basis  tii  pmt  business.  Tluit  is,  the  judicial  estimate  of  earning 
capacit}^  of  the  road  undei"  the  new  rates  is  iirrived  at  on  the 
assumption  that  the  rates  will  neither  increase  nor  decrease  the 
traflic,  but  that  the  traffic  will  remain  the  same  that  it  was  for 
a  period  oi  time  prior  to  the  establLshoKuit  of  the  mtes. 

Extraordinary  as  this  assumption  is,  it  is  one  wliieh,  as  we 
have  seen  from  our  review  of  the  cases,  the  courts  have  repeat- 
edly recognized  ius  legitimate.  It  need  hardly  be  said  that  in 
this  matter  the  courts  have  failed  to  take  into  consideration  one 
of  the  most  fundamental  charactisties  of  the  railroad  business. 
For  it  is  a  matter  of  general  knowledge  tliat,  usually,  a  reduc- 
tiou  in  i*ates  results  in  an  increase  of  business.  At  this  stage  of 
the  railroad  controversy  no  ar^^ument  is  needed  to  prove  this 
contention,  nothing  bcycuid  a  mere  appeal  to  those  general  facts 
of  which  all  are  cognizant.  Curiously  enough  it  w^as  even  ad- 
mitted, with  innocent  frankness*  by  Mr.  Carter,  of  counsel  for 
the  i-ailroads  in  Smyth  v.  Ame».  In  arguing  that  there  are 
sufficient  protections  against  the  danger  of  exti:)rtion,  he  said, 
"  Jlrtderate  charges  yield  more  profit  by  the  greatly  increased 
business  they  draw.  A  sound  policy^  perfectly  well  known  to 
railroad  managei^s,  advises  them  that  it  is  better  to  tempt  and 
dmw  out  a  large  traffic  by  low  prices  than  to  try  to  nmke  a 
large  profit  on  a  small  business.**^ 

In  spite  of  this  universally  accepted  fact,  however,  the  courts 
have  defniitely  settled  that  the  effect  of  lower  rates  may  prop- 
erly^ for  judicial  purposes,  be  determined  on  the  assumptifni 
that  increase  of  business  will  not  result  from  the  decrease  in 
rates.  It  must,  of  course,  be  admitted  that  compensating  cir- 
cumstances may  occasionally  prevent  an  increiise  in  traffic,  but 
such  au  occurrence  is  out  of  the  ordinary.  The  rule  renntins 
that  a  reduction  in  rates,  other  conditions  remaining  the  same, 
always  tends  to  augment  the  volume  of  business.  For  the 
courts,  then,  to  proceed  upon  the  assumption  which  it  does, 
is  to  unduly  favor  the  railroads.  It  enables  them  to  make  a 
1  P.  58  of  original  monograph-  «  16&  U.  S.  oOd. 
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stronger  case  than  they  could  were  the  con-ect  assiimiJtioii  in 
be  nmde-  Upon  lliLs  principle  the  judicial  view  iiiuat  always 
be  that  rate^  will  oiure  seriously  affect  the  earnmgii  of  the  com- 
panies than  would  be  true  in  nineteen  cases  out  of  twenty*  As 
a  matter  of  fact,  to  put  the  rates  in  operation  iniglit  not  reduce 
either  gross  or  net  eurnings  at  all,  or  might  reduce  them  luiL 
slightly.  Yet,  in  coutemphition  of  the  courts,  earnings  would  he 
diiuinished  exactly  in  proportion  to  tlie  reduction  in  the  rates. 

Of  course  it  may  Ije  urged  that  iliis  is  the  only  definite  test 
winch  the  courts  can  apply;  that  to  attempt  to  estimate  the 
pn^bable  increase  in  t rathe  resulting  from  a  decrease  in  rates 
would  involve  the  cunrls  in  spcculatiuns  in  wliich  they  could 
never  have  the  guidance  of  reliable  piinciples.^  Let  this  he 
granted  as  true ;  let  it  be  conceded  that  the  courts  can  find  no 
other  test.  Nevertheless  tluit  fact  does  not  make  the  test  a  good 
one,  nor  one  adequate  to  the  needs  of  rate  cases,  nor  does  it 
affect  the  fact  that  tlie  test  gives  to  the  railroads  au  undue 
advantnge  as  against  the  puhlie. 

No  more  favorable  is  the  view  w*ldch  must  be  taken  of  the 
next  step  in  the  procedure  of  the  Court  After  declaring  that 
the  effect  of  rates  upon  earnings  must  be  decided  on  the  hasis 
of  past  business,  the  Court  goes  on  to  hold  that  that  effect  must 
further  be  determined  hv  f^pplying  to  p;ist  earnings  the  j^cr- 
ceniage  of  reduction  in  the  rates.^ 

If  the  effect  of  the  new  rates  upon  earnings  were  to  be  deter- 
mined at  all  on  tlie  basis  of  i>asfc  business,  it  wuuld  seem  that 
the  cori^ct  method  of  arriving  at  the  result  would  be  to  apply 
freight  rates  to  piist  tonnage,  and  passenger  rates  to  past  pas- 
senger traffic.  This  would  give  the  maximum  earnings  which 
could  be  secured  by  the  railroad  under  the  new  rates,  on  the 
condition,  assumed  by  the  courts,  that  traffic  would  continue 

*  It  is  said  that  ft  ciuinol  be  determined  in  advance  what  the  effect  of  the 
rediwticm  of  rates  wiU  be.  Oftentimes  it  iiH^reases  business,  and  wtjo  can  say 
that  U  will  not  in  tlie  pre^jent  f^aaefi  ao  increase  the  volume  of  bvisinesa  aa  to 
make  it  remunerative,  evpti  more  than  at  present  ?  But  spen'olatious  a^  to  the 
future  are  not  guides  for  judicial  actionjg ;  courta  determijie  rights  upon  existing 
facts.  —  Mr.  Jiusticc  Brewer  in  Chicago^  etc.^  Ry.  Co.  v.  Deg^  36  Fed.  Rep.  881. 
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uiiehangeiL  Instead  of  this  method,  however,  the  courts  deter- 
mine the  percentitge  of  reductiun  made  by  the  new  rates  in  the 
rates  in  force,  and  tlien  assume  that  future  earnings  will  equal 
piist  earjiings  reduced  in  tlitj  same  proportiiin.  For  example  : 
Suppose  that  past  earnings  were  $1,000,000,  and  that  the 
new  rates  are  SO  per  cent  of  the  oUl  rates.  It  is  assumed  by 
the  eonrts  that  earning  eapai-ity  under  the  new  rates  will  be 
$800,000. 

Now,  here,  again,  is  an  assumption  wliich  gives  the  railroads 
a  distinct  advantage  in  suits  involving  rates.  For  the  bjisis  of 
the  whole  process  is  the  reduction  made  by  the  new  mtes  in  tlie 
old  scliedulus.  Yet  the  ohi  schedules,  of  course,  contain  only 
the  iiomimd  nvtes  established  by  the  milroad.  As  a  matter  of 
fact,  in  very  numy  cases,  the  actual  rates  ehai-ged  are  lower  than 
those  lumied  in  the  seliedules*  Discriminations,  aebates,  draw- 
hacks,  preferential  advantages,  all  awarded,  usually,  under  the 
veil  of  secrecy,  are  not  yet,  unfortunately,  things  of  the  past. 
The  past  earnings  of  the  company,  therefore,  have  l>een  derived, 
not  by  charging  the  rates  fixed  in  the  schedules,  but  by  charg- 
ing rates  which  average  considerably  less  than  those  scheduled. 
When  the  courts,  then,  compare  the  new  rates  with  the  old 
nomtnai  ones,  thtty  discover  a  percentage  of  reduction  greater 
tlian  the  (>ercentage  of  reduction  made  by  the  new  rates  in  the 
old  actual  ones.  The  assumption,  therefore,  that  the  earning 
capacity  of  the  inatl  will  be  reduced  in  pio portion  to  the  greater 
percentage,  is  clearly  wrong.  It  makes  the  company's  criminal 
practices  a  source  of  advantage  to  it,  and  of  disadvantage  to 
the  public,  in  the  trial  of  rate  cases. 

For  example,  let  us  make  the  same  assumption,  made  above, 
that  past  earnings  were  81,000.000,  and  that  the  new  rates  are 
80  per  cent  of  the  old  nominal  rates.  In  such  a  case  tlie  courts 
hold  that  the  maximum  earning  capacity  of  the  road  under  the 
new  rates  will  be  *800,000. 

Suppose  that  the  nominal  rate  per  mile  was  $.01 ;  tlie  new 
rate  is,  then,  $,008,  Now\  it  is  evident,  from  the  merest  knowl- 
edge  of  railroad  practices,  lliat  the  earnings  of  ^1,000,000  were 
not  secured  by  charging  an  average  of  $>01  for  each  of  1,000,000 
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ton  miles*  As  a  matter  of  fact,  the  actual  average  rate  eliarged 
was  k'6s  then  i*.01*  h  might  have  beeu  $.009,  or  *.008,  or  S.007, 
or  even  letiii.  But  in  order  to  deal  geuerouslj^  with  the  railroad, 
let  us  assume  for  the  moment  that  it  was  as  high  as  $.009.  Then, 
tlie  eaniings  of  sj^l, 000,000  were  secured  by  charging  Jf-OOO  for 
each  of  111,111,111  ton  miles.  Ilie  actual  traffic,  therefore, 
Ijeiiig  11 1,111,111  t^m  miles,  to  put  in  force  a  nite  of ''i'.OOH  would 
give  an  eaiiiiug  capacity  of  $888,888.88.  This,  indeed,  is  less 
than  the  former  earnings,  biit,  on  the  other  hand,  it  is  over  tf88,000 
greater  than  the  earning  capacity  which  the  Court  assumes  the 
railroad  woidd  possess  under  an  ■$ .008  rate* 

Now  let  us  alter  our  last  assumption,  and  suppose  that  the 
actual  average  rate  which  earnctl  the  receipts  of  S«1,000,000  was 
low,  say  *.007.  Tiien  the  §1,000,000  were  earned  by  charging 
$.007  for  each  of  142,857,142  ton  miles.  But  to  apply  to  that  ton- 
nage  a  rate  of  $t.008  would  give  an  earning  capacity  of  st'l, 142,857. 
This  is  greater  hy  $142,857  titan  the  oltl  earnings,  and  is  !s«342,857 
greater  than  the  earnmg  capacity  reached  by  the  processes  of 
the  Court, 

Thus  it  appears  that  the  earning  capacity  determined  b}'  the 
courts  is  always  less  than  that  which  the  railroad  will  actually 
possess  under  the  new  rates.  Furtliermore,  it  appears  that  the 
earning  capacity  of  the  road  under  the  new  rates,  if  it  will  abstain 
from  discrimination,  may  even  exceed  the  actual  amount  of  eani- 
ings received  under  the  old  rates. 

This  practice  of  the  courts,  then,  is  always  unfair  to  the  new 
rates,  since  it  makes  out  their  effect  upon  earning  capacity  to 
be  more  disastrous  than  it  will  be^  except  in  the  purely  hypothet- 
ical ease  of  a  road  which  has  not  deviated  from  its  nominal  rates. 
As  an  item  in  a  test  of  rciisonahleness,  it  is,  therefore,  clearly 
iJiadeqiiate,  and  undul}'  favorable  to  the  railroads.  Under  this 
jiractice,  the  more  flagrant  a  company's  violations  are  of  the  laws 
against  discrirninatiniLs,  the  more  complete  is  its  immunity  from 
pulJic  regulation  of  its  rates.  In  any  event,  a  railroad  is  able 
to  make  out  before  the  Court  a  stronger  case  than  it  has  in  fact 

True,  in  the  Reagan  cases,  it  was  laid  down  that  a  railroad  8 
right  to  profitable  compensation  is  limited,  intsr  alia^  when  it  has 
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tnilulgied  in  **  xmfoat  diiCfijiiutalkNis  Tesnltmg  in  genetal  loss.**  ^ 
Accordinglj  tiie  waj  is  opened  for  tbe  stmte  to  attempt  to  prove 
ibe  unjii«t  clijicriiDmailaQ^  of  wiiicii  tlie  road  baa  been  gxtiltj* 
Bat  mthkhctorj  evidence  opon  such  matters  i&,  of  course,  aimoK 
UDpomUe  to  get ;  and  even  were  it  secured^  it  is  not  certmin  lo 
wimi  extent  and  in  wliat  way  the  courts  would  make  use  of  iL 
So  Car  a»  the  que$»tion  of  tbe  effect  of  rates  upon  earning  eapaeitj 
ia  concerned^  no  fair  or  correct  remilt  can  be  secured  by  tbe  method 
now  employiTfl  Uy  tbe  courtsi*  As  said  above,  if  past  Imsmass  ia 
lo  be  tbe  tjaaijn  of  the  calrulatlun  at  alL  the  correct  method  would 
ieem  to  be  tbe  ap{ilic:ation  of  tbe  new  mtes  to  past  tonnage^  or 
paai  paasenger  traffic.  Without  diiscnssing  thi^  point  farther, 
however,  it  in  HufTicient  fur  our  present  purposes  to  note  that 
the  method  now  employed  by  the  Court  may  often  result  in  the 
suHpenaion  of  nite»«  ^hich,  while  looking  toward  the  public 
welfare,  are  not  really  culculatt^d  to  impair  tbe  earning  ca^iaei^ 
of  the  railroadi*,  to  say  nothing  of  reducing  it  to  the  point  of 
*^  reasonable  retuma." 

in.  Beyond  this,  however,  it  may  be  urged  that  the  judicial 
conception  of  •*  reiiHonable  income  "  ii*  not  adequate.  At  least  it 
may  fairly  be  said  that  the  principles  which  the  Court  baa  laid 
lown  as  lilt?  controlling  considerations  in  determining  reason- 
^ablenesB  of  income  have  so  far  proven  luiduly  favorable  to  the 
railroJwU,  an*l  have  not,  as  yet,  given  proper  expression  to  the 
iut^M'ests  of  tint  i*ublie.  Let  ns  recall  what  these  principles  are. 
Briclly  stated,  the  Court  hii8  held^  that  a  railroad's  earnings  must 
be  sufficient,  iti  genemL,  to  pay  all  ex[jenses  including  interest  on 
l)onrU,  and  yield  a  reasonable  dividend  upon  stock,  but  that  the 
reasonableness  of  the  dividend,  and,  indeed,  a  railroad's  right  to 
any  dividend  at  all,  is  dependent  upon  a  large  number  of  con- 
siderations. Tliese  consideratir»n.s,  we  have  also  seen,  may  be 
grrmped  into  four  classes  —  one  pertaining  to  tlie  base  upon 
whii/h  tlie  rate  of  profit  shall  be  reckoned,  the  second  to  the 
man  age  merit  of  the  road,  another  to  the  rights  of  the  public* 
and  the  fourth  to  the  industrial  condition  of  the  community,* 
The  enunciation  of  these  limitJitions  upon  a  railroad's  right  to 
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1  P,  74  of  original  monograph. 


» Ibid.,  p.  70. 
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compensation  is  a  most  interesting  feature  of  rate  cases.  At 
first  blush  it  might  seem  that  tliey  are  admirably  caUnilatctl  to 
aid  in  restoring  the  proper  balance  between  the  public  and  pri- 
vate interests.  Yet  it  cannot  escape  olkservation  that  almost  all 
of  them  are  simply  ointt^r  dieta^  and  investigation  shows  that 
the  Court  has  often  forgotten  them,  either  in  detarniining  pro- 
cedure or  in  deciding  special  cases* 

A  few  instances  of  thiij  kind  will  sei^ve  IxMi  to  explain  and 
to  enforce  the  point.  In  the  Reagan  cases  is  laid  down  the  doc- 
tiine  that  the  failure  of  rates  to  yield  profitable  compensation  is 
not  eoncluaive  of  reasonableness  when,  infer  alia^  the  railroad  has 
indulged  in  unjust  discriminations  resulting  in  general  loss.  And 
yet,  as  has  just  lieen  seen,  the  Court  has  employed  a  method  of 
determining  the  effect  of  new^  rates,  which  enables  a  railroad  to 
take  refuge  under  the  very  shelter  of  its  own  discriminations, 
and  from  that  safe  retreat,  protected  by  the  strong  Ijulwark  of 
the  law,  to  defy  legislatures  and  conmiissions.  Again,  the  Kcag.'m 
cases  also  recognized  a  limitation  when  a  road  was  unwisely 
luult,  in  districts  where  there  is  not  sufficient  business  to  sus- 
tain a  road.  Yet  such  was  the  case  w^ith  almost  all,  if  not  all, 
of  the  roads  involved  in  those  very  cases.  Tlie  International  & 
Great  Northern  had  never  been  able  to  pay  the  interest  on  itM 
bonds,  and  liad  been  in  a  receiver's  hands  for  three  years.  Of 
two  other  roads  the  Court  speaks  as  foUow^s: 

The  St  Louis  Southwestern  Railway  Company  is  called  by  counsel  for 
defendants,  in  their  hrief^  "a  reorganized  bankrupt  concern."  It  would 
seem  to  be  a  railroad  whuh  wax  unwischjhuilt,  and  (me  tr/nhKe  oftrrat  lug  expenses 
hnt*e  ohraifx  excfedett  kit  enntingt.  Counsel  siiy^  tlmt  **  it  is  familiarly  known 
as  a  *teajiier/  and,  if  it  ever  passe,*^  beyond  this  interesting  hut  anprofit^ 
able  stAgCt  even  its  friends  will  be  surpriBed."  We  are  not  advised  and  we 
can  hardly  be  ex|>ected  to  take  judicial  notice  of  wliat  is  meant  by  the  term 
*'  teazer/*  l^ut  (/  k  eleady  dhchsed  by  the  record  tliat  i\m  was  an  unprofitable 
road.  .  .  .  The  Tyler  8(»utljwe8t<.^rn  Railway  Company  baa  a  i^bort  road  of 
ninety  miles,  and  also  apjjeara  to  l>e  a  •*  reorganized  banltru|vt  concern/'  and 
one  whose  road  has  been  operated  with  constant  loss.^ 

Here  are  cases  wliicli  dearly,  by  the  admission  of  the  Court, 
come  under  the  general  limitation  expressed  in  the  body  of  the 
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opinion.   Yet  the  limitation  was  entirely  ignored.   After 
the  i»Uiteiueiit  quoted  alx>ve,  the  Couit  continued,  ^  it  wiD 
do  to  hold  thaU  becauise  the  roads  have  been  operating^  in  ibe 
pa&t  at  a  lo6s  to  the  owners,  it  is  just  and  reasonable  to  so  reduce 
the  rates  as  to  increase  the  amount  of  that  loss."     Ilei^  then* 
one  who  has  read,  a  few  pages  back  in  the  opinion,  the 
rule  laid  down  by  the  Court,  finds  the  hopes  aroused  hy  it 
rudely  dashed. 

Further  evidence  may  be  found  of  the  Court's  tendency 
ignore  the  limitations  upon  a  railroad's  right  to  profitable  mtes. 
It  Is  worth  wliile  mentioning  that  the  Court  in  the  Keagan 
specifically  denied  two  claims  which  were  allowed  in  g^enerml 
terms  in  later  cases.  The  Covington  ciise  limits  the  railroad^s 
right  when  competition  of  parallel  lines  so  diminishes  business 
as  to  make  profitable  rates  exorbitant,  and  the  last  Minnesato 
case  furtlier  limits  that  right  when  the  industrial  condition  of  S 
the  country  is  such  that  profilabie  rates  would  be  exorbitant.  " 
Yet  in  the  Keagan  cases  the  Attorney-Geneiiil  showed  that  iliere 
were  four  lines  in  competition  with  the  International  &  Great 
Northerut  reducing  its  share  of  the  traiVic ;  alleged  that  there 
had  recently  been  a  commercial  depression  ;  and  offered  evidence 
to  show  that  the  juice  of  pnrdut/ts  was  so  Icnv  that  rates  would 
have  to  be  lower  than  those  charged  by  the  railroads  in  order 
to  permit  the  fanners  to  market  their  produce  with  any  profiu 
All  this  was  not  gladly  received  by  the  Court,  as  tending  t*^ 
support  the  rates  which  are  '-  presumed  to  be  reasonable/'  On 
the  other  hand  it  was  summarily  dismissed,  and  given  no  weight 
whatever  in  the  case.  We  am  accordingly  left  in  grave  doubt 
as  to  whether  the  Court  meant  much  if  anything  by  its  later 
dicta  in  the  Covingt^^n  and  the  bust  Minnesota  eases.  At  any 
rate,  it  is  evident  that  the  play  of  the  (Court's  sympathy  for  indi- 
vidual  as  opposed  to  public  rights,  operates  to  seriously  limit  the 
limitations,  as  it  were,  which  it  luis  recognized  upon  the  rights 
of  the  railroads.  The  view  of  the  railroad  industry  which  hoB 
been  taken  by  the  Couit  since  the  rtrangcr  eases  requires  the 
limitations  to  be  stated;  but  the  p red il tactions  of  tlie  judges  cre- 
ate a  tendency  to  disregard  them.    As  statesmen,  or  publicists^ 
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the  judf^es  niiglit  leengnize  tbt*  full  fnj re  aiul  importance  of  those 
Umilatioiis;  but  as  ituri/trs  or  Jtni(/e»^  they  aluiotit  inevitably 
forget  them. 

It  is  true  that  as  yet  the  Court  Itas  not  heeii  put  to  a  severe 
test,  and  coiisetiueutly  it  is  not  clear  to  just  what  extent  it  will 
go.  For,  up  lo  the  present  time,  counsel  for  the  states  have 
shown  comparatively  slight  disposition  to  urge  upon  the  Court 
the  limitations  it  lias  recognized,  or  to  introduce  evidence  in 
such  matters.  The  Court  by  its  i^peated  decimation  and  afiir- 
matifin  of  iUs  dictiu  lias  offered  an  opportunity  the  signilicanee  of 
which  has  apparently  not  been  fully  appreciated  by  the  repje- 
sentatives  uf  the  |mblic.  But  the  treatment  which  those  dicta 
have  received  in  the  cases  where  they  have  l>een  urged,  as  wo 
have  just  seen,  forbids  any  very  smiguine  hcipe  that  they  hold 
much  promise  of  better  things  for  public  controL 

But  it  is  not  (uily  Ijecause  the  Court  tends  to  ignore  in  special 
cases  the  rules  it  tias  laid  down  in  general  tciuis,  that  they  aie 
not  available  for  the  cause  of  the  public  welfare.  A  further 
reason  is  that  many  of  the  limitations  up(m  the  rights  of  the 
railroads  are  so  vngue  in  eh  a  meter,  and  involve  considerations 
so  difficult  to  establish,  that  the  ijublic  can  derive  little  advan- 
tage from  them.  One  illustration  of  this  fact  is  to  he  found  in 
the  limitation  w-hich  is  recognized  to  exist  when  the  manage- 
ment of  the  road  has  n<jt  been  ]irudent  and  honest.  But  how 
difficidt  must  it  always  be  for  state  officers  to  secure  satisfac- 
toiT  evidence  up<m  such  a  poi!it  I  The  secrecy  which  enshrouds 
many  railroad  operations  and  the  possibility  of  manipulating 
accounts  make  difficult  even  the  discovery  of  imprudence  and 
dishonesty,  to  say  nothing  of  securing  evidence  wliicli  will  be 
satisfactory  at  law. 

Again,  the  courts  have,  in  general  terms,  given  recognition 
to  the  rights  of  the  public.  In  the  Gill  case  the  Court  was 
hesitant  to  declare  rates  unreasomible  when,  anmng  other  things, 
the  claims  of  the  railroad  were  admitted  in  the  demurrer  of  a 
party  wlio  in  no  adecjuate  sense  represented  the  public.  In  the 
Reagan  cases  it  was  said  that  the  right  of  the  road  to  compen- 
sation is  limited,  among  other  things,  by  '» matters  affecting  the 
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rigbu  of  the  community  in  which  the  road  is  bailt**'  *    And  in 
the  Covington  and  Sroytb  cases,  it  was  stated  that  the  rights  of 
the  public  are  not  to  be  ignored,  that  rates  most  not  be  more 
than  the  senices  are  worth  to  the  public,  that,  in  short,  rates 
mu^t  lie  just  to  the  public  as  well  as  to  the  railroad.'    But  what 
are  the  **  rights  of  the  community,"  or  the  ^*  rights  of  the  pub- 
lic/' and  how  are  they  to  be  established?    How  is  it   to  beM 
determined  what  a  railroad's  services  are  worth  to  the  public  ?V 
How,  indeed,  is  it  to  be  discovered  what  rate  is  just  to  the 
public  as  well  as  to  tlie  railroad?    And,  when  the  interests  of 
the  public  and  of  the  railroad  clash,  which  is  to  prevail?    It 
need  hardly  be  stated,  in  view  of  the  preceding  discussion,  what 
the  coloring  is  which  must  necessarily  prevail  in  the   Courtis 
answers  to  these  questions.    The  rights  of  the  public  are  indeed 
difficult  to  establish.    Generally  speaking,  the  public  has  rights, 
which  must  not  lie  invaded  by  the  railroads.     But  specifically, 
what  rights?    To  be  exempt  from  the  high  rates  necessary  lo 
compensate  a  raiiroad  for  losses  due  to  its  discriminations,  or 
necessary  to  make  profitable  a  road  unwisely  built,  or  necessary 
to  sustain  as  manj'  competing  roads  as  ma}'  chance  to  diWde 
the  traffic?    VVe  have  seen  what  answers  the  Court  has  gi%-en 
to  these  r4Uestion8,    The  vague  **  rights  "  of  the  public  have  van- 
ished with  the  appearance  of  a  practical  test. 

But  there  is  still  another  *^  limitation  "  upon  the  right  of  the 
milroud  to  cumpeiisfitinn,  namely,  the  industrial  condition  of 
the  community,  wliich  is  too  vague  and  general  to  mean  much 
in  pnicticc.  Here  again,  it  may  l)e  asked,  how  is  the  industrial 
conditirm  of  the  cimmiunity  t<j  be  esluljlished  at  law,  and  just 
what  *Mndu8trial  condition*'  will  justify  a  reduction  of  a  road's 
eiiming  capacity?  Is  it  not  inevitable  that  counsel  for  the  state 
nl»nuld  find  it  difficult  t^>  secure  satisfactory  evidence  in  such  a 
imitter?  The  limitation  is  in  general  terms.  In  specific  cases 
hfiw  much  would  it  amount  to?  Probably  not  much.  The  only 
points  ever  argued  by  the  states  have,  as  we  have  already  seen>* 
b<E»on  Mumnuirily  rejected  by  the  Court    . 


•  irn  It    H,  402. 
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The  fiict  unfortUDiitely  aeema  Ui  ha  that  the  eiiplionious  gen- 
eralities in  which  the  Court  has  hound  up  the  industrial  welfare 
of  the  American  comninn wealths  are  nioie  Ijeaiitiful  for  cojitem- 
plation  than  they  are  eih  cue  ions  in  use.  To  discover  the  prac- 
tical meaning  which  is  embodied  in  them,  and  to  obtain  recog- 
nition of  it  by  the  courts,  is  one  of  the  diflieult  problems  which 
now  confronts  tlie  eomroissions,  and  one  in  the  performance  of 
which  the  attitude  of  the  judiciary  up  to  the  present  time  gives 
Mttle  encoumgement. 

Jn  these  three  ways,  then  —  Iry  placing  an  improper  limitation 
on  the  legislative  power  to  reduce  earnings  through  regulation 
of  rates,  by  employing  erroneous  methods  in  determining  the 
effect  of  rates  on  earnings,  and  by  setting  up  inadequate  stand- 
ards of  reasonableness  in  earnings  —  has  the  Court  practically 
destroyed  thet  state's  power  of  rate  reduction*  The  doctrine  of 
judicial  review  is  therefore  of  great  importance  in  the  develop- 
ment cd  the  railroad  prohlenK  liut,  more  than  that,  it  is  of 
significance  as  a  notable  triumph  achieved  by  the  principle  of 
individual  interest  over  that  of  the  public*  welfare.  Under 
whatever  constitutional  pressure  the  courts  may  have  been  in 
announcing  the  doctrine,  it  is  felt  that  it  is  a  movement  against 
the  current  of  the  times,  and  that  it  must  result,  in  part,  in  deep- 
ening the  conviction  already  growing  in  the  minds  of*men,  that 
the  proper  bilance  between  the  public  and  the  private  interests 
in  industrial  action  has  been  much  disturbed,  and  should  be 
speedily  restored* 

Harrison  Standish  Smatxey 
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TITE  MINNESOTA   RATE  CASE,  1918 ^ 

Mr,  JustiiH^  HrtaiKS  delivered  the  opinion  of  tlie  eoxirt : 

Tliese  suits  wiTt*   Imaight   by  stot^k holders  of  the   Northern 
Pacifie  Railway  Company,  the  Great  Northern    RuUwuy  Com-J 
pany,   and    the    MiTnieapolis  &   St.   Louis   Railnnul    Compajiy»J 
nsjR'eti%'ely,  to  restrain   the  enforcemetit  of  two  onlers   nf  tJiej 
Uiiilrotwl  *&  Wandiouse  CtmimLssinu  i»f  the  state  of  Minnesota, 
an<l  two  arts  of  ilie  legislature  of  that  state,  prescribing  iiiaxi- 
niuni  eharges  for  transportation  of  freight  and  passengers,  and 
to  prevent  the  acloption  or  luaintenanee  of  tliese  rates  by  the 
railrtjad  eonipanies.    In  additimi  to  the  companies,  the  attorney  ^| 
general  tjf  the  state,  tlie  members  of  the  Railroad  t\:  Warehouse  ^^ 
Comjnission,  nn<l  also,  in  tlie  eases  i4  the  Nortliern  raeifie  and 
Great  Northern  Com|»anies,  eertain  representative  sliippers,  were 
ntatle  defendants. 

Tlie  onters  and  aet-s,  which,  by  their  tenns  rehited  solely  in 
charges  for  intrastate  transportation,  were  as  follows: 

(1)  The  cnmrnissHars  order  of  Septrmber  «>,  IDOfi,  effective 
November  15,  liHMi,  lixing  the  maximnni  elass  rates  for  general 
merehtindise, 

(2)  Tlie  art  approved  April  4,  11*07,  to  take  efTect  May  1,  1907, 
prescribing  'I  cents  a  mile  as  the  maxinniMi  fare  tor  passengers, 
except  for  those  under  twelve  yeai's  of  age,  for  wliom  the  maxi- 
mura  rate  was  to  be  1  cent  a  mile.    Laws  of  11M>7,  chap.  170. 

(3)  The  act  approved  Ajiril  18,  1007,  Ut  take  effect  June  1, 
19t)7^  fixing  maxiraum  connnodity  rat>c^s  for  carloatl  lots  of  speci- 
fi<d  weights.    Laws  of  1907,  chap.  232. 

*  mi  Supreme  Court  Kei»orter,  p.  720*  The  conflict  of  Feck^nvl  and  Stale 
HMthoritv  IS  fliacusscd  In  Ripley'8  Railroads:  Hatf'K  and  Herniation,  chap,  xat, 
U'nillii^  up  to  tills  dwision,  not  then  rendered.  Thf  jntor-rtdated  cases  have 
iiMiHi  only  ill  part  decided,  but  ftdJow  the  same  general  line  of  argument, 
♦iinm  Idg  only  in  detail. 
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(4)  Tlie  eomniission's  order  of  Mny  3,  1907,  effective  Jiirir  3, 
1907,  establisljmg  max iminn  **iii-ratt's*'  fur  designated  commodi- 
ties in  (urlimd  lots  fntm  iSt.  Paul,  MimieapoILs,  Afiniiesota  Trans- 
fer, and  Dtiliitb  to  certain  dii^trilniting  centeri^*  No  eoin|daint  i» 
made  of  this  order  in  the  ease  of  tlie  Minneapolis  &  St*  Louis 
Kailnmd  C'orn|)aiiy. 

In  11H)5,  the  legishiture  of  Minnesota  had  athjpted  a  joint 
resolution  directing  the  ecmimission  ^^to  undertake  the  work  of 
seenriTig  a  readjustment  t»f  the  existing  freight  rates  in  this  state, 
whieli  will  give  a  more  uniform  system  of  rates  thnnigliout  the 
state,  mid  a  uniform  seale  of  pereentages  wliieh  eaeh  elass  rat« 
sliall  hear  to  tlie  first  ehLss,  the  readjustment  to  seenn*  a  suhstan- 
tial  reduetion  in  the  existing  merehauthse  rates."  l^awsof  1905, 
ehap.  350,  I'ursuant  to  tliis  direetion,  the  connuissit»n  eondueted 
a  prolonged  investigalion.  I^tUdie^  hearings  were  Ijeld  extending 
over  several  montlis,  in  whieh  the  railroatl  companies  took  an 
active  part,  submitting  a  large  amount  of  t-estitnony  with  respect 
to  the  matters  involved.  The  commission  found  the  existing  class 
rates  for  general  merehandise  la  he  unreasonable,  tmd  by  the  order 
of  Septend»er  (»,  IIHIO,  abnve-mentioned,  established  a  new  sehed- 
ule  of  lowi-r  maximum  rates.  These  rates  were  applied  to  the 
classes  shown  by  the  so-t^allerl  *•  Western  Classifieation ''  In^t ween 
stations  in  the  state*  This  was  a  classihcation,  by  which  articles 
Were  anangcd  in  groujis  with  reference  to  tlieir  general  charac- 
ter, value,  and  the  cc»st  of  tmnsportalioru  and  with  nuHlitkations 
nnule  fnun  time  to  time,  it  had  long  been  nscil  by  common  car- 
riers in  the  West  and  Northwest  as  a  basis  for  rates,  the  com- 
.moditirs  iif  ear  h  rlass  taking  the  same  rate  unrlcr  like  cotulitions. 
In  Minnesota,  tnmever,  a  large  nundrcr  of  connnodities,  amount- 
ing U)  several  hundi'ed,  had,  by  the  intervention  tyf  llw  eoitmiission, 
l)ecn  removed  from  this  el  ass  i  heat  ion  by  the  applieatinn  <jf  special 
rates,  known  as  "eonnmiKrity  rates,''  or  reduced  in  class  so  that 
the  Western  Cla-ssifieation  in  operation  in  that  Btate  was  very 
nuiterlally  different  from  that  in  general  use  as  a  basis  of  rates 
in  other  states. 

The  schedule  of  rates  set  forth  in  the  order  of  8ept^mU*r  <» 
was  such  that  catdi  rate  for  each  class  bore  an  exact  re  hit  ion  to 
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each  other  rate.  The  plan  of  the  schetlule  was  this:  For  first- 
class  me  re  hand  ise  an  allowance  of  11.02  cenUper  cwt*  wiis  miule 
for  teniunal  cliarges,  aiul,  in  aJdition,  there  wa«  permitted  a  haul^ 
ing  charge  of  .98  of  a  cent  for  ctwh  5  niilcH  up  to  "200  miles,  for 
eacli  10  mites  over  200  miles  up  U)  400  niilej^,  and  for  cjich 
20  miles  over  400  miles  up  to  500  miles.  For  other  classes^  the 
rates  were  a  fixed  per  centum  f>f  tlie  cnrrespniiding  rates  for  the 
first  clans.  Tliese  rates  were  maxinnini  terminal  rates;  that  is, 
the  J  relatetl  tn  transjiortatitm  to  or  friaii  certain  important  sta- 
tions called  terminal  or  distrihuting  stations.  Retween  stations 
neither  of  which  is  so  designated,  tlie  rates  of  the  schedule  might 
be  increased  by  5  per  centum. 

The  railway  companies  complied  with  this  order  and  the  class 
rates  were  imt  inti>  efifec^t  on  NovcmlH^r  lo,  190l>, 

The  cianuiisnion  also  had  under  considerati<in  a  rtMluetion  in 
the  commodity  rates,  at  wliieh  certain  coinniodities  sueli  as  grain, 
coal  lunihcr,  und  live  stoi  k  were  movcil  in  carload  hits.  Because 
of  the  agitation  ^vith  res|>ect  to  tliese  charges^  the  railroad  com- 
panies voluutanly  reduced  thi'ir  rates  about  10  per  cent  on  grain 
(8eplend>er  1,  1900)  and  coal  (October  22,  1900).  The  conunis- 
sion,  howeveri  on  December  14»  1900,  ordered  a  further  reduction 
in  the  cnninitjdity  rates.  The  railroad  companies  brought  suit  in 
the  circuit  court  of  the  United  States,  and  obtained  a  temporary 
injunction  restraining  the  enforcement  of  tiiis  order.  Thereupon 
the  legislature  passed  the  a^t  above-mentioned,  approved  April  18, 
1907,  which  estalilished  a  new  schedule  of  maxunum  conimodity 
rat-es  in  all  respects  like  that  fixed  by  the  c<im mission,  fMwv  that 
the  reduction  was  not  so  great.  The  act  grouped  the  various 
eommndities  which  it  embraced  in  sevt-ral  classes,  for  wliich 
different  rates  were  [jreseribed,  Tliere  was  no  ftxed  percentage 
relation  between  the  classes,  and  no  regular  rate  of  progressiori 
of  the  various  charges  with  increjusing  distance.  In  other  respects 
the  methttd  of  making  the  schedules  wtis  similar  to  that  adopted 
in  the  order  of  September  6,  190tj,  the  hauling  charge  decreasing 
as  the  mileage  increases. 

Tlie  remaining  action  witli  respef*t  to  freight  rates  was  taken 
by  the  commission  in  the  order  of  May  3,  1907,  for  the  puipose 
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of  securing  iiiore  favomble  in-raU*s  to  a  inuolna^  nf  minor  jolilnng 
centers.  It  applied  tn  certain  commoilitieH,  kucIi  tis  g;roeeries  in 
curloa<l  lots,  and  wa,s  siipplementiil  to  the  order  of  September  l>, 
1*J0(>,  Ijeiiig  intemted  to  re-establish  tlie  I'eUition  wliieh  hatl  pre- 
viously existed  between  the  in-ratea  to  these  tHstribiiting  points 
ajid  the  general  schedule  of  cdass  rates. 

The  raihotul  companies  olw^yed  this  or<ler  of  May  3,  1907,  as 
they  had  lliat  of  Se|)ieMd>er  l>,  1S)0(J,  and  they  also  put  into  eflfeet 
the  passenger  rate  of  2  eents  a  mile.  Tliey  were  about  to  adopt 
the  eonnnodity  rates  fixed  hy  the  act  of  April  18,  1907,  when 
these  sints  were  brouglit  ami  a  temporary  injunetion  restrahied 
them  frrmi  Uiking  that  eoui*sc-  The  other  rates,  that  is,  the  class 
rates,  special  in-rutes,  an<l  the  pitsseiiger  rates  were  permitted  to 
riMLiain  in  force  pending  the  suits. 

The  coniplaiuant.H  assailed  the  aet*i  and  orders  upon  the  grounds 
(1)  that  they  amounted  to  an  un(*onstitutioiial  interference  with 
interstate  commerce,  (-)  that  they  were  coiifiseatory,  and  (3)  that 
tlie  penalties  imposed  fur  their  viohitjou  were  so  severe  as  to 
result  in  a  denial  t»f  the  eipial  [»roteetion  of  the  laws  an<l  a  depri- 
vation of  [>roperty  witliout  due  process  of  law.  Tht*  jurisdiction 
of  the  eireuit  court  was  sustaine<l  in  Kr  parte  Young,  209  U*  S. 
123,  52  L.  ed.  714,  18  L.K.A.  (N.S.)  932,  2S  Sup.  Vt  Rep.  441, 
14  Ann.  ('as.  7l>4,  wlicre  it  was  alsti  held  that  the  jicnal  pro- 
visions of  tlie  acts,  operafing  to  preclutle  a  fair  opportunity  to 
test  their  validity,  were  unconstitutional  on  their  face.  The  cir- 
cuit court  tlicn  nd'errcd  the  suits  tn  a  special  master,  who  took 
tlie  evidence  and  made  an  elaborate  repoit  sustaining  the  com- 
[ilaiuauts'  (n intentions.  His  findings  were  confirnu^d  hy  the  court, 
and  decrees  were  entered  accordingly,  adjudging  tlie  acts  and 
oi-ders  (with  the  exception,  in  the  ea«e  of  tlie  Minneapolis  & 
8t.  Louis  Kailroad  Com[)any,  of  the  order  of  May  3»  1907) 
to  be  void,  ajid  permanently  enjoining  the  enforcement  of  the 
preserilN?tl  rates,  freight  and  passenger,  and  their  adoption  or 
uiaintenance  hy  the  railroail  conii>anies.    184  Fed.  7t»r>. 

From  these  decrees,  tlie  attorney  general  of  the  state  and  the 
me  rubers  of  the  Kailroad  &  Warehou.se  Commission  prosecute 
these  appeals. 
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The  penal  provisions  beii^  separable  .  .  .  tlie  qmestioii  r€ 
validity  ot  the  acts  and  orders  fixing  maKtmuoi  rates  is  pres<^^i 
m  two  diHtinet  aspect*?:  (1)  with  resi>ect  to  tlieir  effect  on  iiii 
stat€  c«»nimerce,  and  (2)  a^^  to  their  alleged  confiscatoiy 

Fir8L  Am  to  inUrferenee  with  inter$t4xte  eommeree. 

None  of  the  acts  and  <»nlers  prej*erif>e,s  mtei?  for  goods  cir 
sons  moving  in  int^i*state  commerce.    By  their  tenn«,  tbev  a{»pl 
solely  to  commerce  that  is  inteniaL    Despite  this  obvious  pu: 
port,  it  has  been  fnutid  V»eh>vv  that  the  inevitable  effe€*t  of  t 
state's  requirement's  fur  intnLstate  ti'ajisportation  \«'as  to  iin|; 
a  direct  burden  upon  inteii^tata  eommerc*e,  atid  to  create  unjuj 
diHcriminations  lietween  hxalities  in  MinneM>ta  and  those  iu  ad- 
joining states;  and  hence,  that  they  must  fall,  a-s  repugnant  t 
the  commence  clauKe  and  to  the  action  of  Congress  voider  it*    T< 
support  it«  conclusion,  the  circuit  court  presents  an  impie^s^v 
array  of  facts  dniwn  from  the  approved  findijxgs  of  the  maisten 
184  FeiL  775-702.    Without  giving  all  the  details  they  enihnit*t\ 
these  tin<ling8  may  Ik?  sunuuamed  as  follows: 

I.  The  railroiid  propeiiy  of  each  of  the  three  cnmpauit-s  nm- 
Btitutes  a  single  systi^iu.  On  June  30,  llKifi,  the  Northern  TacMfie] 
Ruilway  C*on»pany  (a  Wisconsin  eorjioration)  operated  7,695  mil 
f»f  tntrk,  of  wJiicli  1,«325  mih*s  were  in  Minnesota-  The  Greal 
Nortliern  Hallway  Company  (a  Minnesota  eorpoi*atic»n)  at  tltej 
same  time  operated  8,528  miles  of  tnnk,  of  which  2,779  inileai 
were  in  iMinucsntiu  Their  lines  extend  westerly  from  Superior, 
Wisconsin,  and  Ilnluth,  Mijmesota,  fuid  from  St-  Paul  and  Min* 
neapolis,  tlirongli  the  states  of  Minnesota^  North  Dakota,  Mon-i 
tfina,  hhtlio,  W;tsliingtnn,  itiid  Oreirrin,  to  tlie  Pacific  cna«t.  The 
MiJincapdlis  ^  St.  Lt»iiis  Kiiilnmd  Cimipany  (also  a  Miiine^iota 
coqKiration)  operated  1,028  miles  oi  track  running  from  St*  Paul 
Ht\A  MinncHjjnlis  westerly  and  southerly  to  jioints  in  South  Dakota 
anri  hnvii,  Iti  the  case  of  eacli  company,  the  movement  of  inter- 
ntfiifi  and  hx-al  traffic  takes  jilace  at  the  same  time^  on  the  same^ 
in\U,  w  itli  the  same  emjiloyees,  and  largely  by  im-ans  of  the  samd 
fjMjroi  iiMtl  cars.    Tlicre  lias  never  been  a  separation,  and  it  is  im« 

!«fjii<lleal»lr',  in  thn  exercise  of  fair  economy,  to  make  a  separation, 
^jif^rii^tii  I  lie  interMtate  and  intrastate  business  in  the  ctise  eitlier 
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of  freiglit  ov  (»f  pavssengoi's.  By  far  the  largiT  part  of  tlie  traffic 
is  iiiterstati'.  In  the  year  IdW  the  freight  biisine.ss  of  the  North- 
ern Pacific  Compan>%  local  to  iMiiiiic.s(»ta,  was  2.67  per  eent  of 
its  entb'e  freigSit  business,  and  1  2.*3'i  per  cent  of  its  freight  busi- 
ness touching  the  stute,  aiul  its  passenger  l>nsiness  local  to  tlie 
state  was  5.79  per  cent  of  it»  entire  pa*ssenger  business,  antl 
67*21  per  cent  of  its  [)assengcr  business  toucrhing  the  state. 

Tlie  conditions  attending  the  transportation  nf  passengers  and 
freiglit  are  substantially  the  same  for  like  ilistances  within  those 
portions  of  the  states  of  Wisetaisin,  Minnesotii,  North  I)akf>ta, 
and  Sonth  Dakt^ta  reaelied  by  the  lines  of  these  eonipanics, 
whetlu*r  the  transportation  is  interstate  or  wholly  intranstate. 
Prior  to  the  acts  and  orders  in  fjnestion,  the  companies  had 
maintained  rates  width  were  relatively  fair,  ami  not  discriinina- 
toiy  as  l>etween  interstate  and  intrastate  business ;  an<l  it  Ls  eon- 
eluded  that  any  substantial  <'hange  in  t!ie  basis  nf  rates  tlins 
establislied,  dm*  iinly  to  the  fart  th;it  the  transjjortiition  wa,s  in- 
terstate or  was  lucal  to  a  state,  and  any  substantial  dift'erenee  in 
rates  as  iM'tween  the  two  sorts  of  traffic,  would  (m institute  nn just 
(liscriniination  in  faet. 

II.  Thr  st;ite  line  of  Minnesota  on  the  east  and  west  runs  l>e- 
twcen  tities  which  are  in  close  proximity,  8u|K'rir»r,  \\'is<"onsin, 
ami  Duiuth,  Minnesota,  are  side  by  side  at  the  extremity  of  Lake 
Superior.  Opposite  one  another,  on  the  western  bvauniary  of  the 
state,  lie  (irand  Forks,  North  Dakota,  and  East  (J rand  Forks, 
Minnesota;  Fargo,  North  Dakota,  and  Moorlieail,  Mhincsota; 
and  Wnhpeton,  North  Dakota,  uJid  Brcekenridge,  Miunesota, 
Tlie  cities  in  eiieli  pair  shi[)  and  receive,  to  and  from  the  same 
localities,  the  sanje  kimis  of  freight.  The  railroad  emnpanies 
have  always  put  each  on  a  parity  with  the  other  in  the  matter 
of  rates,  and  if  there  were  a  substantial  ditTerence  it  wonhl  cause 
serioiiH  injury  to  tlie  comnu*rce  of  ibe  city  having  the  higher  rate. 
If  the  Nnrtliern  Pacific  Company  failed  to  maintain  sks  low  rates 
on  traffic  in  and  out  of  Superior  as  on  that  to  and  fnim  Dukith, 
its  power  to  transact  interstate  business  between  Superior  and 
points  in  Minnes(ita  would  be  seriously  impaired  and  the  value 
of  its  prt»perty  in  Superior  would  be  depreciated. 


648 


KAILWAY  PROBLEMS 


The  maxinium  class  rates  fixed  by  tJie  order  of  September  6, 
190tK  were  from  20  per  cent  to  25  per  cent  lower  thaii  thoee 
theretofore  niaiataiiied  by  the  Xortheru  Pacific  and  Great  North- 
ern Compauiejs  for  transportation  in  \\*lseoDsia,  Minne^itA,  luid 
North  Dak*>t4i,  whether  such  tmnspcirtatiou  waji  local  to  one  of 
these  state-s  or  was  iiitjerst^ie  between  any  two  of  them.    When 
the  Northern  Ptuific  rompany,  pursuant  to  tills  ortler,  instaUed 
the  new  intrdstate  rates,  it  re<lueed  its  interstate  rate^  between 
Superior  and  points  in  Mmnesota  to  an  exact  parity  with  its  rates 
from  Duluth,   Reduction  was  al84>  made  in  the  rates  between  both 
Duluth  and  Superior  and  the  alKive-iuentioned  points  on  the  west- 
em  boundary,  so  as  to  put  the  bonier  cities  m  North  Dakota  oa  u 
equal  basis  with  the  neighl>oring  citiej^  in  iiinnesota.   This  redac- 
tion was  substantial ;  mid,  had  it  not  l^een  made^  the  places  adjuln- 
ing  the  Ixiundary,  but  outside  the  state^  could  not  have  ccin()eied 
with  those  within.    Although   the   Northern  Pacific  Compajiy 
thereby  su  fife  red  a  subst4*iitial  loss  in  reveinie  from  its  interstate 
business,  it  had  tlie  choiee  of  submitting  to  that  loss  or  suflTering 
snlistantial  destruction  of  its  interstate  commerce  to  tliase  bonier 
localities  in  articles  covered  by  the  orders.    At  the  same  lime^ 
the  Great  Northern  Company  maile  similar  reductions,  althotigh* 
in  its  ease^  the  transportation  l>etween  Duluth  and  {xttnts  in 
Minnesota  was  interstate,  — its  line  passing  through  Wisconsio, 
The  reason  for  these  reductions  was  to  preserre  the  relation  in 
rates  from  Duluth  which  ha<l  always  existed  between  hx^alities 
on  the  Great  Northern  line  and  those  similarly  situated  on  the 
line  of  the  Northern  Pacific,  and  to  meet  the  reduced  rates  on 
the  latter. 

III.  Moorhead,  Minnesota,  Fargo  and  Bismarck,  North  Dakota^  _ 
Rillings  and  Butte,  Montana,  are  so-called  jobbing  centers.  Rates  f 
hail  always  been  accorded  to  them  by  the  Northern  Pacific  Com* 
piuiy  wliich  would  allow  them  to  compete  with  their  nearest 
neighbi^irs  and  with  St  Paul,  Minneapolis,  and  Dnhiih.  The 
order  of  September  6,  1906,  as  supplemented  by  that  of  May  8, 
19(17*  substantially  reduced  carload  rates  from  the  eastern  termi* 
nals  to  Moorhcad.  This  reduction  would  have  given  Mootliead 
an  ailvantage  in  territory  accessible  to  its  jobbing  indnstxr  not 
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only  as  against  Fargo,  unless  carload  rates  to  Fargo  were  simi- 
larly reduced,  but  also  as  against  Dulutli,  St.  I'aul,  and  AJiniie- 
apolia  unless  less-than-earload  rates  from  these  places  to  points 
accessible  to  !MfK)r1iead,  which  included  a  considerable  territory 
in  Nortli  Dakota,  were  pntportic mutely  reduced.  If  I'Vrgo  were 
protected  ae  against  Moorheatt  it  w^onkl  have  an  advantage  over 
Bismarck  in  territory  common  Ur  them  luFth,  auti  an  advantagt* 
over  the  eastern  trrniiuuls  iji  tL*rritory  <'onininu  to  them  arid  to 
Fargo,  unless  earloail  rates  from  tlie  eastern  terminals  tu  Bis- 
marck and  less-than-i-arload  rates  fi-oin  tliusc  terminals  to  the 
territory  aceesisihlc  to  Fargu  wlt*;  fiirresixindtngly  reihiccil ;  and 
so  on  from  distributing  point  to  distributing  pciint. 

IV,  Every  rate  L'f>in[)rchcn(]s  two  terminal  charges,  the  initial 
and  tbe  iinal,  antl  a  hanluge  charge.  It  is  declared  to  be  a  car- 
dinal principle  of  rate-making  tliat  a  rate  fur  a  longer  distance 
sluHild  l>e  pro|>4irtionately  smaller  than  one  for  a  shorler  distance; 
fnr  even  if  the  haulage  charge  hi  tlie  former  case  were  the  same 
per  mile,  the  rate  per  ton  per  mile  should  be  less  for  tlie  longer 
haul,  a«  tlie  terminal  cliarges  wmild  be  spread  over  a  greater 
distance.  A  comparison  disclosed  that  the  rates  established  by 
tlie  order  of  September  6,  1900,  and  maintained  by  the  Northern 
Pacitic  (.\impany  between  St.  Paul  and  Mtnu'liead,  were  in  gen- 
eral sul>stantiully  less  ilian  tlie  projHution  of  tlje  interstate  nit4?s 
maintained  by  the  company  to  various  pouits  iu  North  Dakota 
and  Montana,  based  on  the  nnlcage  in  Minnesota  as  compared 
to  that  of  the  entire  haul.  Maiutabi ing  siu-h  a  relatirm  of  rates 
involves,  it  is  found,  snljstautia!  and  unjust  diseriniinatiou  hi 
fact  against  the  interstate  local iti^'s. 

V.  After  the  iustallatinn  l>y  tire  <Treat  Nortliem  and  Northern 
Pacific  Companies  ttf  the  rates  [»rescribed  by  the  order  i>f  Septem- 
ber (:)»  1900»  it  ajipeared  that  the  sum  of  the  local  rates  from  St. 
Paul  to  Moorhca4l  and  from  Monrhead  to  many  ponits  in  North 
Dak(»ta  was  less  than  the  interstate  rates  then^oftire  maintained 
from  St.  Paul  to  these  points.  Both  cfunpanies  thereupon  estab- 
lished rates  from  St.  Paul  to  the  North  Dakota  points  as  a  rule  no 
greater  than  the  sum  of  the  locals  on  MiK»rI*earl,  but  substantially 
lower  in  general  than  tbe  interstate  rates  in  fort^e  when  the  order 
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took  effef't.  MaiiUaiiiinf,'  inteFstato  rates  froii^  St.  Paul  to  North 
Dakota  localitieH  siih.statUiiilly  t^ivater  than  the  Kuni  of  the  locals 
banecl  on  the  state  hue  wmik]  have  4'aused  unjust  disiTiminatioa 
in  faet*  The  a<'tual  n*a,srin  for  the  rethietion  in  the  iiiterNtate 
rales  wan  to  prevent  transhipntent  at  Mo<frhead  in  onler  to  t4ike 
advantage  of  the  h>\ver  sum  of  tlie  loeals,  and  to  retain  on  it£ 
hne  tralh(*  whieh  nii*jf]it  reach  Mof)rh<*ad  over  otlier  lines  by  n?4ison 
of  eonipetilioH,  ami,  a.s  to  lesw-lhan-carhmd  k)ts,  to  enable  jobb^^m 
in  tlie  'J'win  (Hies  and  Duluth  to  eonipete  with  those  in  Moor- 
head  and  1*^11  go  in  territory  whirh  otlierwlse  the  latter  would 
have  exelusively  iKenpitnl  hy  reason  c»f  their  eloser  proximity. 

\'l.  It  is  further  held  tir  l>e  t>ne  of  the  fundamental  dogmas 
of  lute-nnikin^  that  the  liaiilage  eharj^'e  per  mile  should  not  in* 
crease  with  increasing  distanee  if  tlie  t'onditions  be  the  ^ame. 
I'nder  the  progressive  decrease  in  tlie  liaulage  charge  within  the 
state,  provided  hy  the  order  of  Sejiti^mher  ♦>,  19011,  100  poinids 
of  nierehandise  transported  hy  tlie  Nurtiiern  Paeitie  frum  St.  Paul 
to  Moorhoad,  248  miles,  vvoold  have  been  hauled  for  48  miles, 
at  the  rate  of  .08  cents  per  10  miles,  wlien  Moorhead  is  reaeljed. 
If  tlui  same  haulage  (*harge  of  ,98  cents  p^r  10  miles  were  applied 
fiir  the  remaining  distance  to  Spokane,  1510  mile.^  from  St.  Paul 
(which  is  said  in  he  taken  as  a  fair  exam}>]e  merely  to  illustrate 
the  prinriple),  it  wnuld  produce  a  rate  from  St.  Paul  to  Spokane 
on  tirst^'lass  merchandise  of  3<1.79  per  cvvt.  The  Intei^state  C*om- 
merce  ( 'onnnission  in  the  Spt>kam*  rate  ciLse  fixed  the  reasonable 
rate  on  tirst*class  merchandise  from  St,  Paul  to  Spokane  of  $2.50 
per  cwt»  Maintaining  this  rate  and  the  8tat<*  seheilule  in  Jlinne- 
8ota  at  the  same  time  necessarily  involves  the  raising  of  the  per 
mile  haulage  charge  after  the  Minnesota  state  line  ha.s  been 
crossed,  or  the  charge  of  a  higher  rate  within  Minnesota  for  its 
mileage  pntiiortion  of  long-haul  interstate  business  than  for  bugi- 
ness  local  to  the  state  whlrh  is  carried  under  the  same  conditions, 
and  ht-nce  is  found  tn  result  hi  unjust  discrimtnation  in  fact 
against  localities  w^est  of  tlie  Jltnnesot-a  line. 

VI b  For  more  than  twenty-live  years  the  Northern  Pacific 
C'om[iany  has  maintained  an  ecpial  basis  of  rates  on  mert^luuidise 
Ijetween   its  eastern   and    western    terminals,  respectively^   and 
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Butte,  Montana,  and  l)t!tween  its  eastern  and  western  tonninala, 
respeetiyely,  ainl  lofalities  intennediate  lietween  tlwiu  and  liiitte. 
Other  railroads  reiiching  Ilutt^  liave,  during  tiie  same  time,  niaiii- 
tained  like  rates  t(*  Butte  from  Sinux  City.  Onuilm,  St.  JVisepli 
and  Kansas  (Uty  oil  the  east,  and  frcjin  San  Franeiseo,  Saeranieiito, 
and  Los  Angeles  on  tlie  west,  liutte  lias  In-fn  as  tlie  linl)  of  a 
wlit-el  with  sjjukes  representini^^  etpnd  rates  to  tliese  various  eities* 
Izidustrie.s  it  is  siud,  have  heen  horn  and  have  grown  in  relianee 
upon  this  parity  of  rates.  InLennediate  pouits  have  had  rates 
tixed  in  pT<ip<irlinn  to  tlie  Butte  rates.  Conipetitioii  of  markets 
and  of  earners  Itas  hnaight  this  about.  The  Nortliern  Paeific 
Company  eaiinot  maintain  the  state  rates  between  its  eastern 
terminals  anrl  Moorhead,  and  at  the  same  time  its  interstate  rates 
from  its  eastern  ternunals  to  Butte,  without  suhstantial  diseriinina- 
tion  in  fact  agamst  Butte  or  loi^alities  iiit-ermediate  between  its 
eastern  tenninals  and  liutte*  If  it  lowers  its  rates  from  its  east- 
ern terminals  to  Butte  and  intermediate^  stations  to  sueh  an 
extent  as  to  obviate  this  diseriminatii>n,  it  must,  to  preserve  the 
relation  whicli  has  always  existed,  lower  to  a  like  extent  its  i*ates 
from  its  western  terminals  to  Butte  ami  intermerliute  stations, 
i'onseqnently*  it  is  found  that  if  the  Northern  Paeitic  Ccmipany 
maintiuns  the  eonmiissiou-made  rates  Ijetweeu  its  eastern  ter- 
minals and  Moorhead,  it  must  either  substantially  discriminate 
iji  fiK't*  or  destroy  the  general  relation  of  rates  whieh  lias  existed 
for  many  years  in  the  territory  betweeu  the  Missouri  river  and 
the  Baei  fir  cotist 

VI I L  Priitr  in  the  taking  effeet  of  the  order  of  September  6, 
1900,  the  Great  Northern  and  Northern  Piu/itie  Compaines  had 
estahlislied  joint  thn^ugli  rates  in  eonneetiuu  with  other  carriei-s 
fntiu  all  IcM-alilies  east  or  south  of  Minnesota  to  all  points  in 
Minnesi^ta  west  of  St.  Paul  and  Minneapolis.  After  the  rates 
prescril>etl  by  this  order  were  installed,  the  sum  of  the  kjeals  on 
St.  I'aul  from  all  l<K'alities  south  and  east  of  Minnesota  to  points 
in  Minnesota  west  of  St.  l^aul  and  Minneapolis  was  substan- 
tially less  tlian  the  then*existing  interstate  rates  for  the  through 
haul  to  sueh  western  jioiut^s.  To  avoid  the  resulting  diserinu- 
nation  in  favor  of  St,  Paul,  the  coniptmies  withtkew  the  existing 
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interstate  rate.s  and  established  a  new  tariff  no  higher  tliaii  the' 
sum  of  the  kieals  on  St  Paul. 

IX*  Further  illustrations  are  given  of  inequalitiea  re^^ultir 
from  tlie  redueed  Minnesota  raters  as  compared  with  ratt»ii  fm 
like  tninsportatinn  nndrr  similar  conditions  into  adjoining  Ktatejsf 
as,  for  example,  from  Moorliead  easterly  to  Minnesota  points  and 
westerly  into  North  Dakota,  nn<l  alsc*  of  the  effects  prtjclueed  m\ 
the  apidiuation  u{  tlie  state  ratvs  hy  reason  of  tlie  djftVi*eiiee  iaj 
the  distances  from  St.  Paul  at  whicli  the  state  line  is  reached  J 
on  simihir  hauls  over  different  lines.  As  the  schetUile  of  Septeni*-] 
ber  0,  inO^t,  prescribrsu  lixed  jvlatitm  hetwccn  rates  for  differenti 
distances  and  different  classes,  the  t*i inclusion  is  that  if  the  ruld) 
must  he  adhered  to  in  Miiinesotn^  it  cannot  1k^  departc*d  fnim' 
suVjstantiuUy  betuiusL*  of  the  intervention  of  a  stati*  line  at  oinsj 
distance  or  anotlier  without  involving  unjust  dLscmiiiiiaticin  to 
fact. 

It  is  fmind  further  that  while,  aft^r  the  order  of  September  6, 
190ti,  liecame  effective,  both  the  Great  Northern  and  the  Nortliem  \ 
Pacific  Companies  redm-ed  certain  ink^rstate  rates,  us  alrejiilv 
mentioned,  the  rcductitni  wiis  not  to  such  exU-nt  im  tn  remedy 
tlie  discrimination  resulting  from  the  ftict  that  in  inc»st  ease^  the  i 
gcnciiil  basis  of  rates  within  Minnesota  wa^s  substantially  lower  ^ 
than  that  maintained  in  North  Dakota  or  upon  trathc  crossing ' 
the  state  liue< 

X.  The  similarity  in  the  conditions  of  intei'state  and  iutnistate 
transportation  is  found  also  ^vitli  respect  to  th(»  connnoditieii  for  i 
whicli  rates  were  prescribed  by  the  act  of  April  Is,  iJfOT  (clm[K 
282).  The  initin  lim\s  and  branches  of  the  Northern  Pacific  and 
(ireat  Northern  Companies  wit hm  Minnesota  and  Noitli  Dakota, 
with  the  exception  of  certain  limited  tracts,  lie  within  grain  fields, 
and  gram  Ls  shipped  in  suljstantial  quantities  from  nearly  all 
stations  in  tliese  tields  to  Duluth,  Minneapcdis,  and  Superior* 
Shipmeut^  of  coal  originate  at  the  head  of  tlie  Lakes,  —  that  is,, 
at  Dulntli  or  Superior,  —  ami  find  their  destination  at  all  loeali* 
ties  served  by  the  companies  in  ^linnesota  and  easU.'rn  North 
Dakota.  Shipments  of  luml:H?r  originate  at  Duluth,  CloqueU 
Little  Falls,  and  other  places  in  Minnesota,  and  arc  destine<l  to  i 
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pohits  througliout  ^linni'sota  and  North  Dakota..  Shipmi'iiti^  of 
live  stook  are  niadt;  in  Minnesota,  Soiitli  I>akoti\,  aiul  eiisteni 
IVIontana  and  go  to  South  St.  Paul  or  {'hiuago.  So  far  an  tlie 
coikIi lions  of  transportation  are  ci>ncernc'd,  it  matters  not,  as  to 
(•(Hiimodities  moving  eikstwarfHy,  %vhtitlier  the  shipment  is  miule 
m  Montana,  N<»rtli  Dakota,  or  Minnesota,  or  the  transportation 
emls  in  Minnesota  or  in  Wist-onsin;  and,  Jis  to  connumlities  niov- 
ing  westward  1}%  whether  the  shipments  are  from  Minnesota 
points  or  from  Superior,  or  wlietlier  they  find  their  destination 
in  Minnesota  or  in  North  Dakota,  Tlie  coni-lnsion  is  that  to 
maintain  the  commodity  rates  for  truns[jortation  wlioUy  within 
Minnesota  simultaneously  with  the  interstate  rates  now  in  foree 
would  involve  unjust  disiTimination  and  would  seriously  impair 
the  interstate  business  of  tlie  companies,  to  avoid  whirh  it  would 
he  neeessary  to  reduce  the  basis  of  the  interstate  rates  to  a  sul> 
stantial  parity  with  that  preserihed  by  the  stiite  law.  It  is  also 
stated  tliat  if  the  rates  fixed  by  chapter  2:^2  of  the  Laws  of  1907 
shi>uld  become  efifeetive,  the  rate  on  shipments  of  wheat,  with 
milling-in-transit  privileges,  from  points  in  Minnesota  via  Min- 
neapolis to  Ciiic'iigo,  would  Ikc  automat ii^ally  ri'dnei-d,  and  that 
unless  all  interstate  rates  between  Minnesota  points  and  Chi- 
cago via  hiterior  mill  towns  with  similar  privileges  sliould  be 
correspondiJigly  reducetl,  Mirnieapolis  would  liave  a  substantial 
advantage  over  such  towns  in  its  interstate  nites* 

XL  Prior  to  the  aet  of  1907.  fixing  tlie  rate  of  2  cents  a  mile, 
the  general  basis  of  rates  for  passengers  (of  twelve  years  of  age 
or  over)  between  any  two  points  on  the  Northern  Pacific  system 
had  U'en  fi»r  some  yeai*s  3  cents  a  mile.  After  the  new  state  rate 
had  l>f»en  installetl,  the  sum  of  the  lo<:'als  between  Moorhead  and 
other  Minnesota  points  and  Motjrhead  and  points  westerly  thereof 
was  less  than  the  then-existing  through  interstate  rates.  The 
passenger  fare  act  took  effect  May  L  1^07,  and  m  the  first  month 
thereafter  the  revenue  for  passengers  on  tlie  Northern  Pacific 
line  between  Moorhead  and  other  Muincsota  point.s  increased 
047  per  cent  over  that  of  the  corresponding  month  of  the  pre- 
ceding year,  while,  eliminating  Moorhead  business,  the  revenue 
for  passenger  business  witliiii  the  state  decreased  2  per  cent.    In 
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June,  11)07,  tlie  secoiid  iiinntlu  tht-re  wvav  sold  by  i\w  Noilliprii 
Ptw'ilic  (■onipiiiiy,  4,il-l7  licktHK  ht4\vuoii  St-  Pciiil  nr  Mhiiieapnlis, 
on  Llie  (Jiui  baiidt  and  MfK)rhead  or  East  (I rand  Furk«  on  the^ 
utlier,  as  uonijjared  \vithi>nly  17-  such  tickets  in  the  eorrrspond- 
iug  month  of  the  year  het ore  ;  and  in  June,  1907,  there  were 
8old  only  173  tickets  l>etween  St.  Paul  or  Minneapolis,  and  (fraud 
FiirkH  and  Farojr*,  iiti  eonipured  with  9S4  surh  tickets  in  the  ror- 
respoiidiJig  month  of  the  previous  year.  In  May  and  June,  ll>0«», 
only  one  eash  full  fare  was  collected  on  a  train  from  Moorheiid 
to  St.  Paul  or  Minneapolis.  In  those  months  in  1907  there  were 
1,1^''^  ^"i^^^^  fnll  fares  and  H2  cash  half  fares  so  collected.  Hence, 
it  is  said,  the  necessary,  immediate,  and  direct  effect  of  the  law 
was  to  deprive  the  Northern  Pacific  Company  of  a  suljstaiitial 
amount  of  it.s  interstate  passenger  business  through  Moorhead. 

Notwithstanding  the  facility  with  which  interstate  passengers 
could  av<iid  the  discrimination  against  tlieni  Ity  making  two  con- 
trac'ts  with  tlie  company,  it  ia  found  that  discrimination  in  fact 
still  existed  against  the  mtei'ntate  paj^senger  who,  ajiplying  for 
a  throiigti  ticket,  did  not  know^  tliat  the  sum  of  the  locals  on 
Moorliead  was  less  than  tlie  through  rate,  against  tlic  piussenger 
w^ith  a  trunk  which  he  could  not  check  through  unless  on  a 
through  ticket,  and  against  a  p^issenger  wiio  was  compelled  to 
use  a  sleeping  ear.  The  Northern  Pacilic  (Jfimjiany  shortly  reme- 
died this  (liscrinnnation  hy  reducing  all  its  hitcrstate  fares  for 
passenger  transportation  through  Moorhead  to  an  amount  no 
greater  than  tht*  sum  of  the  locals  over  Jliiorheinl.  Before  this 
reduction  \\'is*;onsin  had  tixed  the  maximum  passenger  fare  at 
2  cents  a  mile,  and  North  Dakota  at  2i  cents  a  mile.  The  rates 
thereafter  established  by  the  Northern  Pacific  C'<nn|iany  between 
St.  Paul,  for  example,  and  poiJits  in  N(U'th  Dakota  and  Ix^yond, 
and  by  the  Northern  Piieitic  Company  jointly  with  other  com- 
panies for  transportation  between  poiids  easterly  of  Minnesota 
and  poiiUs  on  the  line  of  the  Northern  Pacillc,  were  in  general 
less  than  tlie  previous  rates  by  approximately  1  cent  i>cr  mile 
for  the  mihmgc  in  Wisconsin  and  Minnesota,  ami  hy  h  cent  per 
mile  for  the  mileagt*  in  North  Dakota.  Jt  is  coiicludeil  that  these 
redueiious  were  ccmipclled  to  avoid  unjust  discrimination,  and 
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in  order  tliat  tlie  rrMiipsinies  nii^lii  tniiisact  iriterstalti  passenger 
busiiiesi!^  freely  and  williout  iiupairmeiit  t>l  vuhuiie. 

There  are  added  various  liypotlietiual  ealeulations  of  the  losses 
whicli  woultl  Inive  been  sustained  if  tfie  l>asis  preserihed  hy  the 
state  acts  and  orders  liad  been  applied  to  the  interstate  business 
and  to  loeal  business  in  other  states.  We  si  tall  liave  occasion 
later  to  refer  to  the  actual  results  of  the  Inisiness  of  tlie  railroad 
eonipanies  during  the  time  that  the  rates  lixed  Iry  the  aets  and 
ordei-s  (with  the  exception  of  the  ef^niuKHlity  rates)  were  in  force, 
and  to  the  effeet  upon  revenue  which  the  adoption  of  the  com- 
modity rates  wrmld  liave  h[id. 

The  foregcjing  hndings,  as  stated  l>y  the  niiLster,  were  made 
*»  without  reganl  to  the  justness  or  titherwise  in  faet  of  tlje  inter- 
state rates  so  affected  by  sin-h  loeal  rates."  Tlie  determination 
of  the  leiusiHJulileness  of  tlie  intei-stat^  rates  was  nut  deenietl  to 
l>e  witliui  the  province  of  the  court. 

The  appellants  do  not  concede  tlie  correctness  of  tlie  findings 
in  their  full  scoi>e,  and  insist  upon  qualiJicationw.  They  deny 
tliat  the  evidence  justified  the  tinding  that  the  eonipanies  had 
maititained  *' an  eqiudde,  that  is,  relatively  fair,  Imsis  of  rates'' 
pri(»r  to  the  acts  and  orders  hi  question*  The  general  or  eoni- 
prebensive  gystem  of  interdependent  and  fairly  relatetl  rates, 
each  so  equitably  adjusicil  to  the  others  that  any  h>cal  eliange 
must  of  neeessity  throw  the  wlndc  <mt  of  Inilanee,  is  declared  to 
exist  only  in  imagination,  — to  l>e  a  fiction  ronstruct^d  in  disre- 
gai-d  of  tht^  facts  of  rate-inaking,  and  without  alt^ntion  to  the 
inconsistencies  shown  by  the  sehe<lules  which  had  l»een  in  force. 
T'he  actual  reductions  in  int42i*state  rates,  which  followed  upon 
the  adoption  of  the  stale  tariffs,  were  matle,  it  is  urgctl,  in  rates 
voluntarily  established  by  the  eotnpanies  themselves  wliicli  harl 
not  been  declared  to  be  reasonable  by  competent  authority,  and 
in  any  case  furnish  no  standard  by  whii-h  tlie  validity  of  the 
action  of  tiu^  state,  hi  the  control  of  its  internal  affairs,  should 
l)e  judged  The  appellants  say  that  tbe  local  rates  in  Minnesota 
were  ineongnious  and  unreasonable;  that  frequent  changes  in 
the  int4:*rcst  of  favored  sbiptjeiis  had  Ix'cn  made  through  the  tiling 
of  tempoi-aiy  intrastate  taiitts  until  the  practice  was,stt>t)i)etl  by 
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jk  lyarTrif-  of  19*>i  »«?bi{s.  17<^c  focbUtfin^  dnges  wiliioat  tlie 
itcciMSis  ''jC  cfae  eommwftai-iL :  dbos  wrck  KBpect  tt>  gnm  and  life 
§v^Jl,  die  pcxDeipal  agrKnlsaral  prvdaett  of  liifr  state^  the  coift* 
paAa»  oKiiacimcd  an  -  iEi2&ifii»:<ci^xi^  jaadble  of  aifaitnuiyimteB*'; 
«m1  dac  the  a£t&  And  'zcdrr^  fzi  ^xmscmol  ven^  Arwijgiinl  to  eor- 
fcec  kieqaalitie^  m  the  incRKtsKe  cuiSs..  and  tt»  pneBctifae  duugM 
viieik.  opcQ  tkDPxigh  izLT^Tcdgaskni  jyod  after  poblie  hearing  in 
wiach  thr  ojcnpanies  paroeqxiSiSii.  vise  foond  to  be  ir^rifMiiMr 
aiMi  were  brcpogfat  into  ^ohabue  leLasMa  with  each  oilier  bjr  m^^nm 
<d  a  scknxzi^  plan.  Aj>1  is  t>  denied  ihtt  on  just  <iSawr«B^inntii?f 
Sfr  ae^im»t  ^x-ali&es  witfaoa;  the  ;$»ie  ean  be  pivdicnted  of  tbe 
estalniaimiefit  of  reK^oabue  ssue  n:e& 

It  is  ak«>  insutcd  that  the  puftKzilMd  intnsttte  fee%ht  imtes 
were  not  in  general  lower  than  the  exisiing  mtostate  rates. 
Refezence  is  made  to  the  ki^^^Bscanc^  tiaflks.  whiefa,  it  is  aid, 
was  moved  within  the  state  on  ptnofMrdonak  of  kmgi-haal  rates 
which  wer>e  moch  below  the  local  lates  fixed  br  the  state.  It  is 
pcHnted  out  that  the  master  foond.  in  passing  opon  the  qaeatifln 
whether  the  rate:?  weie  confiscatonr.  that  the  gios  lerenae  which 
was  dexive^l  frv>m  the  inieistate  freigfat  bosiness^  dorin^  the  fiactl 
year  ending  June  SO,  1SK>S  i^when  all  the  rates  in  qoestieo  woe 
in  f«»rv-e  savr  ibf  o>nimvxii:v  raie^i ,  was  greater  per  ten-mile 
than  I  bat  dt-riv^  iii  ihe  same  tvri*xi  tivni  the  interstate  bu;siness 
within  iLe  staxr,  U-ini:  in  ilie  eas*-  *.»£  the  Xonhem  PaeiBc  Com- 
pany in  iLe  ratio  of  1.4-?»>7  to  1.  and  in  that  of  the  Great  North- 
ern Coinpsmy  of  iMiI^?4  to  1.  The  appellants  als<»  contest  the 
vali'lity  of  tlie  argument  liased  on  a  hypothetical  ex  tendon  be^ 
yf^A  thrr  iitate  line  of  the  -  rate  of  progression  **  for  additicmal 
^ViAtAiif'^  which  hail  Ijet-n  prv^serilx-^l  by  the  state  solely  with 
ff^f^*'Uf'f'  t^»  internal  traftir,  and  tliey  snbnii;  illustrations  of  in- 
'/yf»Sfrjiti*f.s  which  they  contend  w«;iuld  In?  shown  by  a  jsiTnilar 
*rT?/^,*;on  of  the  rate  of  pri»in\-»ion  dis*:li>seil  by  the  former 
jff^t^^Sfljf  tariffs  of  the  companies.  Again,  it  is  urged  that  the 
t^<*^tft  fit  f)if'.  rKlnctions  attributable  to  the  il-oent  fare  law  may 
f^^  t^  /-<rimat/'d  projKTly  by  a  comparison  with  the  former 
^vfM'ifft  tM^  of  3  cents  a  mile.  Various  rates  ha^l  been  in 
t//^A,A  U'^  th^n  tJ»6  maximum  allowed.  P'or  the  six  years  prior  to 
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the  2-eent  fare  law  the  average  rat-e  per  passenger  per  inile  for 
mtrastiite  lransp<^rtatifm  In  Miiiiiesotii,  nn  the  Ndrtljenx  Paeiltr 
line,  had  ranged  from  2.299  eents  in  1901  to  2.485  cent«  in  1905, 
2.40r>  ri'iits  in  190t;,  and  2.197  tents  in  1907;*  and  during  tlie 
same  tin^e  tlie  average  rat-i^  per  pii,s,senger  per  mile  for  inter- 
state transportation  ui  Minnesota  varied  from  2*075  cent«  in  1901^ 
2.027 cents  in  1905, 1.949  rents  in  1900,  arnl  1.981  cents  in  1907.1 
In  t!ie  liseal  year  ending  Jnne  30,  190H,  with  the  2-eent  fare  law  in 
force  the  average  rata  per  passenger  [)rr  mile  in  Minnesota  was 
1.980  eents  fnr  intmstate  and  1.928  cents  for  interstate  carriage. 

It  is  euneeded,  however,  that  the  schethiles  fixed  for  intnustate 
transportation  *Mieeessarily  disturbed  the  eqiiilihrinm  theretofore 
existing  lietweiMi  tlie  rates  on  the  two  classes  of  hnsiness"  (state 
and  interstate)  "*in  the  honndary  lines.''  This  applies  to  the  rates 
to  and  from  the  cities  situated  on  opposite  sides  of  the  Red  Kiver 
of  the  North,  thr  honnihiry  Ijclween  Minnesota  and  North  Dakota, 
and  to  and  from  Dulntli  and  Snperior  on  the  east^vrn  honndary. 
The  reduetion  of  the  state  rates  hronght  them  below  the  level 
of  the  interstate  rates  in  those  instimces  in  which  formerly  both 
had  lieen  maintained  on  a  parity.  So,  also,  whatever  may  lie 
said  as  to  the  nonexistence  of  a  general  or  eomprehensive  system 
of  equitably  adjnsterl  rates,  it  is  clear  that  tliere  are  competitive 
areas  crossed  l)y  the  state  line  of  I^Iinnesota,  and  that  the  state's 
requirements  altered  the  existing  n?lation  Ijetween  state  and 
interstate  rat<\s  as  to  places  within  these*  zones  of  com  petition, 
anil  not  merely  as  to  the  cities  on  the  bonndary  of  the  stata. 

The  situation  is  not  peculiar  to  i\[innesota.  The  same  ques- 
tion has  lK»(*n  presented  by  the  appeals,  now  befoi^e  the  court, 
which  involve  the  validity  of  intrastate  tarifTs  fixed  by  Missouri, 
Arkansas,  Kentucky,  and  Oregon.  Differences  in  particuhu-  facts 
appear,  but  they  canjn>t  he  regardt'd  lis  controlling.  A  scheme 
of  8tat«  rates  framed  to  avoitl  disiirimination  Ix'tween  Inealities 
withm  the  state,  and  to  provide  an  hannonions  system  for  uitra- 
state  tran8jK)rtation  throughout  tlie  state,  naturally  would  embrace 
those  places  wdthui  the  state  which  are  on  or  near  the  state's 

^  TiiG  2-c'ent  fare  \^\v  wob  in  force  ff»r  twu  months  of  the  liscal  year  ending 
June  30,  UK)?, 
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l>oiin(laries ;  and  when  these  are  inrliideil  in  a  g^eneral  rednetion 
{>(  intrastate  rates,  tliere  is,  u(  enurse,  a  eliange  in  the  relation 
of  mt^s  a8  theretofore  existing  to  points  atljaeent  to*  l>iit  across, 
the  state  hue.  Kansas  City,  Kansas,  and  Kansas  City,  Missouri ; 
East  St.  Lonis,  Illinuis,  and  St.  Lonis^  Missonri;  thnaha,  Nehmska, 
and  Conneil  IJlnfl's,  Iowa;  Cint^innati,  Oliin,  ami  Coviiiirlnn  and 
NewjKnt,  Keiitneky:  and  many  other  jdaees  tluriHghnut  iheeonn- 
try  whirh  might  l>e  inentioned,  present  suhsiantially  the  same 
eonditions  a.s  tlif>se  liere  appearing  with  respeet  to  h)ealities  on 
the  l)onndurieH  of  Minnesota.  It  is  also  a  matter  of  common 
knowledge  t!iat  ecmipetition  takes  bnt  little  account  fif  state 
lines,  and  in  every  part  of  the  land  competitive  districts  embrace 
points  in  diff(*rent  states. 

With  ajjpreciation  of  the  gravity  of  the  controversy,  the  rail- 
road ennnnissioners  of  eiglit  states  *  have  filed  their  brief  as 
amv'i  ntrifP,  in  sn[)p<irt  of  the  a[>peals,  stating  that,  if  the  dfX^- 
trine  of  the  CiUirt  heltnv  were  accepted,  the  ifgulation  by  tlie 
states  of  nites  fur  intrastate  transport  at  i  tin  wotild  be  in^etically 
destroyed.  They  say  that  ^^  there  is  praetieally  nrj  movement  of 
trafli(^  l>etween  two  towns  within  a  iitate  that  does  nr»t  come  into 
crmipetitinn  witli  some  interstate  haul,"  and  tliat  *•  if  the  dis- 
til rliam-f  of  the  existing  rtdation  Ix'tween  competitive  state  and 
interstate  rates  is  the  correct  eriterion,  no  rednetion  can  be  made 
in  stat^*  rates  without  interferirig  with  interstate  connnerce." 
The  governfa\s  of  three  states,  pursuant  to  a  resoluti<in  of  a  con- 
ference of  the  govcniors  of  all  tfie  states,  ha\'e  also  presented, 
l>y  leave  of  the  courts  tliidr  argument  in  defense  ni  the  iH>sition 
tiikcn  by  Minnesota.  They  th>  not  seek  *'to  Udittle  the  effect 
of  the  action  of  Mimu^sota  on  the  bnsim\ss  lK*tween  the  jdaces  "' 
named  in  the  findings,  but  they  are  convimvd  that  if  the  princi- 
ple announced  by  the  (*ir<'uit  court  is  upheld,  it  can  be  made  to 
ap|)ly  by  a  showing  of  similar  fat  ts  in  virtually  evrry  stete. 
Insisting  that,  under  their  rt^servcd  power,  **  the  right  of  the 
states  to  regulate  their  own  cnnnuerce  is  as  clear  and  broail  as 
that  of  Congress  to  regulate  interstate  corameree,''  they  assail 

1  Nebraska,  lowii,  KaiisjLs,  South  Dakota,  North  DakoU,  Oklaboma,  Mi8«auri, 
and  Texfis. 
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thv  decision  brlow,  not  upon  the  ground  that  it  ineorrectlj  sets 
fin'th  conditions  in  Miinicsuta  and  adji^iiiing  states,  hut  for  what 
they  consider  to  be  *Mts  plain  disregard  of  tlie  provisions  of  the 
Federal  Constitution,  whieh  estahlisli  t!ie  relittitins  between  tlie 
nation  and  the  states/'  '*The  operation  of  thi.'se  provisions/' 
they  niaintabk,  "  Wiis  not  made  to  depend  on  geography  or  con- 
venience or  c<Tmpetition.  They  cannot  afrply  in  one  state  and 
not  in  another,  according  to  circonistances  as  th^y  may  Ix*  fonnd 
by  the  courts,  because  they  are  vital  principles  whieli  constitute 
tlie  very  structure  of  our  dual  form  of  government/* 

The  controversy  thus  arises  from  opjujsing  conceptions  of  the 
fundamental  law,  and  of  tlie  scope  and  effect  nf  Federal  legisla- 
tion, rather  than  from  diftVrcnces  with  respect  to  tlie  saheiit  facts. 

For  the  purpose  of  the  |>reseHt  in(piiry,  the  rates  lixed  by  the 
state  must  be  assumed  t(»  be  reasonalrle  rates  so  far  as  intrastate 
traffic  is  concerned;  tliat  is,  I  hey  ninst  iie  rates  whitli  the  state 
in  tlie  exercise  of  its  legislative  judgment,  could  coustitutiijnally 
fix  for  intrastate  transporuition  sepaiutely  eonsidereth  If  the 
static  rates  are  not  of  this  character,  —  a  question  to  be  dealt 
witii  later,  —  ihey  cannot  be  sustained  in  any  event ;  but,  assum- 
ing them  to  be  otherwise  valid,  the  decree  below,  with  respect 
to  tlie  present  braneli  of  the  case,  rests  upon  two  grounds: 
{1}  Tliat  the  acti<jn  of  the  state  imposes  a  direct  burden  upon 
interstate  commerce ;  and  (2)  that  it  is  in  conflict  with  the  pro- 
visions of  the  act  to  regulate  comraerce. 

These  grounds  are  distinct.  If  a  state  enactment  imposes  a 
direct  burden  upon  interstate  commerce,  it  must  fall  regardless 
of  Federal  legislation.  The  point  of  such  an  objection  is  not  that 
(Njugi'ess  has  ac  ted,  but  that  the  state  has  directly  restrained  that 
whicti,  in  the  absence  of  Fetleral  reguhitioji,  sh<juh!  l>e  free.  If 
the  act«  tif  Minnesota  constitute  a  direct  l)nrden  upon  interstate 
commerce,  they  wouhl  be  invaliil  without  regard  to  the  exercise 
of  Federal  anthnrity  touching  tlie  hitei-state  rates  said  to  lie  af- 
fected. On  the  otber  han<l,  if  the  state,  in  the  absence  of  Federal 
legislation,  won  hi  have  had  the  |iower  to  prescribe  the  rates  here 
assailed,  the  (pn\stiun  remains  wliether  its  action  is  vcad  as  being 
repugnant  to  the  statute  wliieh  Congress  has  enacted. 


660 


KAILWAV   PKOBLEMS 


Prior  to  the  pELssagp  of  the  act  to  regulate  rommerce,  carrier 
tixed  their  iirterstate  I'atesfree  from  the  iK'tual  exertion  of  Federal 
control ;  ami  under  that  act^  as  it  stood  until  the  aniendment  of 
June  29,  KMlil  [U  Stat  at  L.  584,  eliap.  3591,  l\  S.  Comp. 
Stat  Supp.  lini,  p.  1288],  the  Interstate  Commeree  Commis- 
sion had  no  power  to  prescribe  interstate  rates.  Interstate  Cam- 
merce  iWrrtmimon  v,  CiH(-htnati\  K  (X  if  7!  F.  7?.  Co.  VJ7  U.  S. 
479,  511,  42  L,  ed.  243,  257,  17  Sup.  Ct  Rep.  81H>.i  The  states, 
however,  had  long  exercised  the  power  to  establish  maximum 
rates  for  intrastate  transportation.  Was  this  power,  apart  from 
Federal  action,  subject  to  the  limitation  that  the  stata  could  not 
fix  intrastate  rat-es,  reasonable  as  such,  generally  thrtnighoiit  the 
state,  but  onl)^  as  ti>  sueh  places  and  in  such  cireun^stances  that 
the  interstate  bnshiess  of  the  carriers  would  not  be  thereby  af- 
fected ?  That  is,  was  the  state  debarred  from  fixing  reasonable 
rates  on  traflic,  wholly  internal,  as  to  all  state  points  so  situated 
that,  as  a  practical  consecpience,  the  carriers  would  have  to  reduce 
the  rates  they  liati  made  to  conn>etiiig  poinU  without  t!ie  sta,t€i, 
in  oHer  to  maintahi  the  volume  of  their  interstate  business,  or  to 
eoutinne  the  parity  of  rates,  or  the  relation  between  rates  as  it 
had  i>revionsly  existed?  Wa.s  the  state,  in  prescribing  a  general 
tariff  of  reasonable  intrastate  rates  otherwise  witlihi  its  autlior- 
ity  b<iund  not  to  go  below  a  minimum  standard  cstaldislied  by 
the  interstate  rates  ma^le  l>y  the  earners  within  competitive  diB- 
tricts?  If  the  state  power,  independently  of  Federal  legislation, 
is  thus  limited,  the  Lnqniry  nred  prtM-eed  no  further.  Otherwise 
it  nmst  l>e  determined  wiii'tlier  (JongresH  has  so  acted  as  io  create 
such  a  restriction  upon  the  state  authority  theretofore  existing. 

(1)  The  general  principles  governing  the  exercise  of  stat-e 
authority  when  intei'state  conmierce  is  atTcct^-d  are  well  estab- 
lished. The  power  of  Congress  to  regulate  commerce  among  the 
several  states  is  supreme  and  plenary.  It  is  ^^cr^mplete  in  itself, 
may  be  exercised  to  its  utmost  extent,  and  acknowledges  no 
limitations,  other  than  are  prescril>ed  in  the  Constitution."  CHb- 
ImtH  V.  Oipl'u,  9  Wheat  1,  19tl,  1*  L.  ed.  23,  70,  The  conviction 
of  its  necessity  sprang  from  the  disastroas  experiences  under  the 
*  P.  187,  supra,  and  Ripley's  RailrojuU :  Rttte»  ami  Uegtilation. 
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Oonfedenition,  i\'hen  the  states  vied  in  flisrriminatnry  mt^awureft 
against  eaeh  oilier.  In  nnler  to  em\  these  evils,  the  grant  in  the 
Constitution  conferred  upon  Congress  an  authority  at  all  times 
afleqnate  to  secure  tlu^  freedom  of  interstate  eommen-ial  inter- 
course from  state  <?ontrol,  and  t4>  provide  effeelive  rej^nlatioii  oi 
that  intercourse  as  tlie  national  interest  may  demand.  The  words 
**  among  the  several  states'*  distinguish  hetween  tlie  eommeree 
wliieh  etineems  nmre  states  than  one,  ajid  that  eonunen  e  which 
is  confined  within  one*  stat^?  and  does  not  affect  other  states, 
*^Tlie  grnius  and  character  uf  the  whole  government.,*'  said  Chief 
Justice  Marshall  **  seems  to  be,  that  its  action  is  to  be  apj>lied  to 
all  the  external  concerns  of  the  nation^  and  to  those  internal  con- 
cerns which  affect  the  statics  g(*Merally  :  biit  iu>t  to  those  which 
are  completely  within  a  particular  state,  which  do  not  affect 
otlicr  st-ates,  and  with  wliieli  it  is  not  necessary  to  interfere,  for 
the  i^urpose  of  executing  some  of  the  general  powers  of  the  gov- 
ernment. The  completely  internal  commerce  of  a  state,  then,  may 
be  consitlei*ed  as  reservetl  for  the  state  itself*"  Id.  j)*  195.  This 
reservation  to  the  states  manifestly  is  oidy  of  that  authurity 
which  is  consistent  \vith,  iuid  nut  opposed  to,  the  grant  to  Con- 
gress. There  is  no  room  in  our  scheme  f*f  government  for  the 
assertimi  of  state  power  in  liMstility  to  the  authfjrized  exercise 
of  Federal  power.  The  autliority  ttf  Congress  extends  to  every 
part  of  hiterstate  commerce,  am!  to  every  instrumentality  or 
agency  by  which  it  is  carried  on  ;  anrl  the  full  control  by  Con- 
gress of  the  sultjects  committed  to  its  regulation  is  not  to  be 
deuied  or  thwarted  by  the  commiiighng  of  interstate  anrl  intra- 
state operations.  This  is  not  to  say  that  the  nation  may  deal 
with  the  internal  concerns  of  the  state,  as  such,  but  that  the 
execution  hy  C(»ngress  of  its  constitutional  power  to  regulate 
interst4tte  commerce  is  m»t  linn  ted  by  the  fact  tliat  hitrastate 
transact  ions  may  have  bef^ome  so  interwoven  therewith  that  the 
effective  goveniment  of  the  former  incidentally  controls  the 
latter.  This  conchision  necessarily  results  from  the  supremac*y 
of  the  national  power  within  its  at>pointed  sphere.  •  •  • 

The  grant  in  the  Constitution  «>f  its  own  ftirce,  tliat  is,  with- 
out action  by  Congress,  established  the  essential  immunity  of 


interstate  commercial  intertoui-se  from  the  direct  control  of  tlie 
states  with  rei^pect  to  thtise  subjects  embraced  withiii  the  grant 
which  ai-e  of  such  a  nature  as  to  deinaud  that,  if  regulated  at  all, 
their  regulation  should  be  prescril)eil  by  a  single  authority.  It  has 
rc|watedly  l)eeu  declared  by  this  court  that  a^  to  those  subjects 
wliieh  require  a  general  system  or  uniformity  of  regulation,  the 
power  of  C*ongress  Ls  excUisive.  In  other  matters,  admitting  of 
divei'sity  of  treatment  according  to  the  special  reqiiirenienti 
of  local  conditions,  the  states  may  act  within  their  respective 
juristlictions  until  Congress  sees  fit  to  act;  and,  wlien  Cougre^ 
does  act^  tlie  exercise  of  its  authority  overrides  all  coiiflicti 
state  legislation,  .  ,  • 

The  principle  wlneli  determines  this  classification  underlies  tJ 
doctrine  that  the  states  carniot^  under  any  guise,  iiii|_>o8e  tlireet 
burrlens  upon  interstate  commerce.  For  this  is  but  to  hold  that 
the  states  are  not  |)ermitted  tlirectly  to  regulate  or  restrain  that 
wliic  !i,  from  its  nature,  slit  mid  be  under  the  ctmtrol  of  the  tme 
authority,  and  lie  free  fr<»ni  restriction,  save  as  it  is  governed  in 
the  irianncr  that  the  national  legislature  constituticmally  ordains. 

Thus,  tilt*  St  Hies  ranufjt  tax  interstiite  eoiiirneree,  either  by 
laying  the  tax  n[nni  ilie  business  which  constitutes  such  com* 
meree  or  the  privilege  of  engaging  in  it,  or  upon  the  receipts,  BB 
Hucli,  derived  frum  it.   ,  .  , 

They  have  mi  jiower  tci  jjid] libit  interstate  trade  in  legitimate 
articles  of  c<iuunerce  .  ,  .  or  tti  (list^rimiuHte  against  the  products 
<if  othi^r  states  ...  or  to  exclude  from  the  limits  of  the  state  cor- 
porations or  e>ther8  engaged  in  interstate  commerce,  or  to  fetter 
by  conditions  their  right  in  cnny  it  on  ...  or  to  prescribe  the 
ratt'S  to  Ijc  chargefl  for  transjiortation  from  one  state  to  another, 
or  to  subject  the  operations  tif  carriers  in  the  course  of  such 
transportatir>n  to  rctpitienients  that  are  unreasonable  or  pass 
bt^yond  the  bounds  of  suitable  li>eal  protect iuii.  ,  .  . 

But  within  these  limitations  there  necessarily  remains  to  the 
states  until  Congress  acts,  a  wide  range  for  tire  permissible  ex- 
ercise of  pcjwer  approjunate  to  their  territorial  jurisdiction  iil- 
though  interstate  commerce  may  \)v  affected.  It  extends  to  tho^ 
matters  of  a  local  nature  as  to  wliieh  it  is  impossible  to  derive 
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from  the  f'oiistitiitional  gniut  au  uiteiition  that  they  should  go 
uncontrolled  pending  FedcM^al  interveiUkm.  Tliius  there  are  eer- 
taiii  Huhjeetii  having  the  most  obvioiiH  uiitl  direct  relation  to 
interstate  commerce,  which  nevertheless,  with  the  a(  quiescence 
of  Congress,  have  Ijeen  cfint rolled  by  stat«  legislation  from  tlie 
foundation  of  the  government  l>ecanse  of  the  necessity  that  they 
shiHjld  ni»t  remain  unregulated,  and  that  their  regulation  sliould 
be  a^lapted  to  varying  Itical  exigencies;  lience,  the  absence  nf 
regnlation  by  Congress  in  such  matters  hai^  not  imported  tliat 
tliere  should  be  no  restrictimi,  l>ut  rather  that  the  states  should 
contiime  to  supply  tbe  ueedL-d  rules  until  Congress  should  ilecide 
to  supersede  them.  Further,  it  is  competent  for  a  state  to  govern 
its  internal  cojnmeret%  to  provide  local  improvements,  to  create 
and  regulate  lt>c  al  facilities,  to  adopt  protective  measures  of  a 
reasonable  charact^^r  in  tlie  interest  of  the  health,  safety,  morals, 
and  welfare  of  its  pi^iple,  althmigh  interstate  commerce  may 
incidentally  i>r  indirectly  W  invrdved.  Our  system  of  govern- 
ment is  a  practical  acljustment  by  winch  the  national  authority 
as  conferred  by  the  Constitution  is  maintained  in  its  full  sct>pe 
without  uiuiecessary  loss  of  local  cilieicncy.  Wtiere  tlie  subject 
is  peculiarly  cuie  of  local  ctiucern,  and  from  its  nature  belongs 
to  the  class  with  winch  the  state  a]»proj>riately  deals  in  making 
reasonalile  prmdsion  iar  local  neeits  it  cannot  be  regarded  as 
left  to  the  unrestrained  will  of  iuilividnals  because  Congress 
has  not  acted,  altliougb  it  uKiy  have  such  a  rclatinn  to  interstate 
comuierce  as  to  be  within  the  reach  of  the  Federal  power.  In 
such  ease,  Congress  must  l>e  the  judge  of  the  necessity  of  Ftnl* 
eral  action.  Its  paramount  autliority  always  eiuibles  it  to  iiUer- 
veue  at  its  discretion  for  the  complete  and  clfectivegoveriuncnl  of 
that  wdiich  ha,s  lieeti  committed  to  its  care,  and,  for  this  pnrjjt»se 
and  to  this  extent,  in  response  to  a  conviction  of  national  need,  tn 
displace  local  laws  by  substituting  laws  of  it.s  own.  The  successful 
working  of  our  constitutional  system  has  thus  lieeii  made  possible. 
The  leatUng  illustrations  may  be  noted.  Immediately  upon 
the  adoption  of  the  Constitution,  Congress  recognized  the  pro- 
priety of  local  action  with  respect  to  pilotage,  in  view  of  the 
local  necessities  of  navigation.  .  .  •    It  was  sixty  years  lieforc 
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provision  for  Federal  license  of  pilots  w<a.s  mmie  (act  of  Aagm 
30,  1852,  chap.  106,  10  Stat,  at  L.  61),  and  even  then  port  pilol 
were  not  included.  ,  .  . 

A  stat4^  is  entitled  to  protect  it«  coasta,  to  improve  its  Imrboi 
bays,  and  streams,  and  to  construct  danks  and  liridges  acr< 
navigaljle  rivers  within  it.s  limits,  unless  there  is  conflict  witfi 
sdjne  act  of  C'on«^ress.  Plauily,  in  the  ca«e  of  dams  and  bridges, 
interference  with  tlie  accustomed  right  of  navigation  mav  result, 
lut  this  exercise  of  the  inipoitant  power  to  provide  local  improve 
mcnts  has  not  been  rec^ardcd  as  constituting  such  a  direct  burdeu 
uiHiii  intei-course  or  interchange  of  traffic  as  to  he  repugnant  to 
the  Federal  authority  in  its  dormant  stiit^.  .  .  , 

While  the  state  may  not  impose  a  duty  of  totuiage  ,  .  ,  it  may 
regulate  wharfage  charges  loid  exiu-t  tolls  for  the  use  of  artificial 
facilities  provided  under  its  authority.  The  subject  m  one  tinder 
state  control^  where  CfHigress  li«.s  not  acted,  althoug^h  the  pay- 
ment is  re<piired  of  those  engaged  iu  interstate  or  foreign 
commerce.  .  .  . 

Quarantine  regulatinns  are  essential  measures  of  protection 
which  the  stiites  are  free  to  adi^pt  when  they  do  not  come  into 
conflict  with  Federal  action.  In  view  of  the  need  of  conforming 
such  measures  to  local  cnnditions,  C'ftngn^ss  from  the  Vieginning 
has  Ijcen  content  to  leave  tlie  matter  for  the  most  part^  notwith- 
standing its  vafit  importance,  to  the  states,  and  has  repeatedly 
actpiiesced  in  the  enforcement  of  state  laws.  .  .   . 

State  inspection  laws  and  statutes  designed  to  safeguard  the 
inhahitantii  of  a  state  from  fraud  aiul  imposition  are  valid  when 
reasonable  in  their  requirfments,  and  not  in  conflict  with  Fedend 
rules,  altliough  tli«;y  may  affect  interstate  commerce  in  their  rela- 
tion to  articles  prepared  for  export,  or  by  including  incidentally 
those  brought  into  the  state  and  held  for  sale  in  the  original 
imported  packages.  .  .  , 

.  .  .  It  has  also  been  held  tiiat  the  state  has  the  power  to  for- 
bid the  consolidation  of  state  railroad  cr>rporations  with  competing 
lines  altliough  Ijotli  may  hv  intei>itate  carriers,  and  tlie  prohibition 
may  have  a  far-reaching  effect  upon  interstate  commerce.  .  .  . 
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Again,  it  Is  manifest  tliat  when  tlie  legiHlation  of  the  state  is 
limited  to  internal  commerce  to  such  degree  that  it  does  not 
include  even  iiu-idrntally  the  suhjtJL'ts  uf  interstate  commerce,  it 
is  not  rendered  invalid  l>ecause  it  may  affeet  the  latter  commerce 
indirectly*  In  the  intimacy  of  commercial  relations,  much  that  is 
done  in  the  sn[)crint(*n(lenee  uf  local  matters  rnay  have  an  indi- 
rect bt^aring  upon  inlerstate  connnerce.  The  ilcvelopment  of  local 
resources  and  the  extension  of  local  facrilities  may  have  a  very 
important  effect  upon  connu unities  less  favoreil,  and  to  an  appre- 
ciahie  degree  alter  tlie  course  of  tra<Ie.  The  freedom  of  loeal  trade 
may  stimulate  intei^tate  commerce,  while  restrictive  measures 
within  the  p*diee  power  of  the  state,  euac  ted  exckisively  with  re- 
spect to  intenuil  business,  as  distinguishcil  from  iiiterstate  traflie, 
may  in  their  reflex  or  indirect  influenee  diminish  the  latter  and  re- 
duce the  volume  of  articles  transported  into  or  out  of  the  state. . . . 

Witliin  the  state  power,  tlien,  in  the  words  of  Chief  Justice 
Marstuill,  is 

that  iniiJiense  mass  of  legislatioe  which  embracea  everything  withiQ  the 
temt<jry  of  a  shite,  not  surrenrffred  to  the  general  government;  all  whicli 
eau  he  most  advaiitagt^oiisly  *^xf'rrised  by  the  8tat4's  tiu^miielvea.  IiisiTectioD 
lawH,  qujiranlhi*^  laws,  limilth  laws  of  evi^ry  dt^scHptjon^  as  well  as  laws  for 
regtilalui"^  th*^  iiit-i^riial  toininerre  of  a  state,  and  tlmse  which  resjrt*efc  torn- 
jrike  road^,  ferries,  etc.,  ary  coni|>oneiit  j>art.s  of  this  tiiass.  No  direct  g«ijeml 
jKjwer  over  these  ohjeoti*  is  granted  to  Congress:  and,  conaequeatly,  they 
remain  auhject  to  atat^*  legislation.  If  the  legiHlative  power  of  the  Union 
cun  reach  them,  it  must  l»e  for  natii>nal  pitrpoaes ;  it  nnist  he  where  the 
jM>wer  is  expresiily  given  for  a  8|rt"eial  juirposet  or  ia  clearly  incidental  to 
fltJine  power  which  is  express*] j  given.  Gibbons  v.  Ogden^  9  Wheat.  203*  204, 
e  L.  ed.  71,  72. 

And  whenever,  as  to  8nch  matters,  under  these  established 
principles.  Congress  may  be  entitled  to  a<:t,  by  virtue  of  its  power 
to  seciire  the  complete  govenniient  of  inteI'8tat^3  commerce,  tlic 
state  power  neverthele.s8  cuntinnes  until  Congress  dot^s  m^t  and 
by  its  valid  interpf».sition  limitii  the  exercise  of  the  local  authority, 
(2)  Tliese  principles  afi|ily  to  the  antlMirity  of  the  Btate  t^ 
prescribe  reasonable  niaxiniuni  rates  for  intrastate  transportation- 
State  regulation  of  imilroad  rates  began  with  railroad  tmnspor- 
tation.    The  raikoadi*  were  ehai'tered  by  the  states^  and  from  the 
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oiiUet,  ill  maiiy  charters,  luaxitonni  rates  fur  freight  or  paiisetigenv 
nr  botli,  were  prt^siTibetU  Fruqunitlj  —  and  this  btM^ame  tl» 
more  general  iira^:tice  —  the  lx>anl  of  tlii*ectoi"8  \vi\s  pt>rtiucied  ti^ 
fix  clmrges  in  its  ilLseretinn,  —  lui  authority  wliicli,  in  iiiUDcrocis 
instances,  wa**  njade  subject  to  a  limitation  upon  tlie  antouiit  of 
net  earnings.  In  several  states  maximiira  rate«  were  ako  esUl)* 
Hshetl,  or  the  power  to  alter  rates  was  exjiressly  resen^ei  br 
general  laws.  In  1  HAS,  the  stat^*  of  New  York  fixed  the  iiiaximuiD 
fare  for  way  passengt'ns  on  the  railroa4ls  forming  the  line  of  the 
New  York  Central  at  2  cents  a  mile  (Laws  of  1853,  chap.  76» 
§  7),  ami  this  rate  extending  to  PiiilTulu  and  Suspension  Bridge, 
on  the  l)(mndary  oi  tlie  state,  ha8  continued  to  the  present  dmj 
(C*()nstil  Laws  [N,  Y.]  chap,  40,  §  57).  As  a  rule  the  restrit*- 
timis  iinjjoHcd  by  the  early  legislation  were  far  from  onerous,  hut 
they  are  «ignilicant  in  the  assertion  of  the  right  of  eonti-oL  More 
potrnl  I  ban  tlicse  provisions,  in  the  ai^tnal  effect  upon  railrnad 
tarilTs,  v^'tts  the  stat^'  canal.  It  is  a  matter  of  common  knowUnlge 
that  the  traffic  on  the  Iriiiik  lines  from  the  Atlantic  seaboard  to 
ilie  West  was  developed  m  conifictition  with  the  Erie  eanal,  huilt^ 
maintained,  and  rcgtilatcd  by  tlie  state  of  New  York  to  prunintc 
il^  commerce. 

Th<»  anthra'tty  of  tlie  state  to  limit  In'  legislation  the  charges 
of  cijiimion  carriers  within  its  l)ordcrs  wtvs  ncjt  confined  to  the 
power  to  impose  limitations  in  connection  with  ginmts  of  corpo- 
rate [privileges.  In  vit*w  ol'  tlie  nature  of  their  business,  they  were 
held  subject  to  legislative  control  as  to  the  amount  of  tJieir 
charges  unless  they  were  protc^etetl  by  their  contract  with  th« 
state,  .  ,  *  Tlic  question  was  prcsrnted  by  acts  (^f  the  legislatures 
of  Illinois,  Iowa,  Wisconsin,  and  Municsota,  pajssetl  in  the  rears 
1H71  and  1874,  in  response  to  a  general  movement  for  a  re<Iucv 
tion  of  rates.  The  sc<-ti(in  of  the  couutry  in  wliicli  the  demand 
arose  was  to  a  large  degree  liomogenei»us  and  one  in  which  tlie 
tlow  of  commerce  wius  only  slightly  concerned  with  state  liaes* 
But  resort  wjls  had  tfj  the  states  for  relief-  In  tlie  Munn  t^ase, 
the  court  bail  before  it  the  statute  of  Illinois  governing  the  grain 
warehouses  in  Chicagi*.  Through  these  elevators,  loc-ated  with 
the  river  har1x>r  on  the  one  side  and  the  railway  ti'acks  on  the 


I 


THE  iMINNESOTA    \l\TK  (AfSE 


667 


other,  it  wa«  neee.ssary,  according  to  tlie  crmrse  of  tnitk',  for  the 
product  of  seven  or  eight  states  of  the  West  to  i>as«  on  its  way 
to  the  states  on  the  Atlantic  coast.  In  addition  to  the  denial  of 
any  legislative  anthority  to  limit  cliarges  it  wa«  urged  that  the 
act  was  repugnant  to  the  exelnsive  power  of  Congress  to  regulate 
interstate  commerce.  The  court  answered  that  the  business  was 
carried  on  exclusively  within  the  limits  nf  the  state  of  Illinois, 
that  its  regulation  was  a  thing  of  domestic  concern,  and  tliat 
'^certainly,  until  Congress  act^  in  reference  to  their  interstate 
relations,  the  state  may  exercise  all  the  powers  of  government 
over  them,  even  thougli  in  so  d<iing  it  may  indiriu-tly  operate 
upon  commerce  outside  its  immediate  jurisdiction,**  In  the  de* 
cision  of  the  railniad  cases,  ahove  cited,  the  same  o[)inion  was 
expressed.  'I'he  language  of  the  court,  however,  went  further 
than  to  sustain  tlie  state  law  with  resi)eet  to  rates  for  purely 
intnistate  carriage.  Thus,  the  net  of  Wisconsin  covered  trafHic 
which  start^*tl  within  the  state  and  vviis  destined  to  points  outside, 
and  this  was  treated  as  behig  within  the  state  power  (Ptlk  v. 
rhinfffo  ^*  N.  W.  II  Co.  94  r.  S.  104,  177,  178,  24  L,  ed.  97- 
99),  a  view  which  was  later  repudiated  ( Waha^k^  St.  L.  jf^  /*.  B, 
Co,  V.  Wmoh,  118  U.  S.  557,  30  L.  ed.  244,  1  Inters.  Com,  Rep. 
m.  7  Sup.  Ct.  Rep.  4). 

It  hecanie  a  frctpient  practice  for  tlie  states  to  create  cf>niniis- 
sions,  as  agencies  of  state  superv^ision  and  regulation,  and  in 
many  histanees  the  rate-makiJig  power  was  conferred  upon  these 
bodies.  A  summary  of  sufh  legislation  is  given  m  Int^rHtate 
Commerce  Commimionw  Cineinnafi  N*  0*  ^f  T*  P*  iL  Co,  lf>7  U.  S. 
479,  495,  491),  42  L.  etl  243,  251,  252,  17  Sup.  Ct.  Hep.  896. 
(hie  of  these  state  laws,  that  of  Mississippi,  passed  in  1H84,  came 
under  review  in  Stone  v.  Farmem  Loan  *(■  T}*rfiit  Co,  llt>  U,  8. 
307,  29  L.  ed.  630,  t>  Sup.  Ct  IJep.  334,  388,  1191.  The  suit 
was  Ijrought  to  enjtiin  the  railroad  conuuission  from  enforcing  the 
statute  against  tlic  Mc4jile  &  Ohio  Itaih-oad  Cotnpany.  It  had 
been  incorporated  in  the  states  of  Alabama,  ^^ssissippi,  Tennes- 
see, and  Kentucky,  for  tiie  purpose  of  c< instructing  a  railroad 
from  ^lobilc  to  some  point  near  the  mouth  of  tlie  Ohio  river* 
where  it  would  connect  with  another  railroad,  thus  forming  a 
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contmuou8  line  of  interstate  conimuiiieatinn  between  the  OuU  (< 
Mexico  aiid  the  ilrvat  Lakes.  The  commission  as  yet  hiul  atf 
m-teil-  Sustaining  the  stivtt*  pctvvcr  to  fix  rates  upim  llir  tiaffi^ 
wholly  iiiicmal,  tlitMnurt  Uiivctcd  tht^  dismissal  of  tlie  bilL  TW 
state^  8aid  the  court,  *Miiay  beyrnKl  all  question,  by  the  scttW 
rule  of  decision  in  t!iis  court,  regulate  freights  and  fare?;  fur 
busiuttss  thme  exehisively  witiiiii  the  state,  and  it  wciuhl  sst.»f  m  :*' 
be  a  matter  of  domestic  concern  to  prevent  the  company  fn^ii 
diHc^riiniuatiug  agahist  persons  and  places  in  Mississippi.'"  In  the 
same  case,  it  was  declared  that  the  power  of  reg-iilation  wa*  mt 
a  power  to  confiscate  ;  and  that  under  pretense  of  regulating  farw 
and  frL^ights,  the  states  could  not  ^MVipHrc  a  railroatl  eorporatiitfi 
to  carry  persiiiis  nr  prninnty  wilhont  reward,"  or  do  that  which  in 
law  auii»unt4id  **  to  a  taking  of  private  property  for  public  use  wiik- 
out  just  compeusution,  i>r  without  due  process  of  law.''  ItL  p.  S^L 

In  WtfintMh  SL  L.  if  }\  it  rV>.  V.  Illinoin^  mtpra^  it  wa-s  finally 
determined  that  the  authority  of  the  statue  tUtl  not  extend  to  the 
regulation  of  charges  for  interstate  transportation.  There  tlie 
state  statute  was  aimed  tit  discrimination.  It  was  said  to  luive 
been  violated  by  thi^  railroml  company  in  the  case  of  shipments 
from  points  within  Illinois  to  the  city  of  New  York.  The  state 
court  had  construt^d  tlie  statute  to  lie  l>inding  as  to  that  j^uirt  irf- 
the  uiterstatt^  haul  which  was  within  the  state,  although  inojjer 
tive  l>cyond  the  hmnidary.  So  applied,  this  court  held  the 
to  he  invalid* 

But  no  doubt  waa  entertained  of  the  state's  authority  tc^ 
late  rat^s  for  transpnrtutitMi  that  was  wholly  intrastate.  AncLii 
illustrating  the  extent  ui  state  power  (118  U,  S.  p.  o64)» 
e4)urt  selected  tmnsportation  across  the  state  from  Cairo 
Cliicago  ami  [vum  Chicago  to  Altotu  all  boundary  points  ctws 
tutuig  important  eent^Ts  of  connucrcc  - — the  one  on  Lake  Michigan 
and  tlie  otl»ers  at  the  ct»otlnence  of  the  Mississippi  and  Ohio  riv< 
and  of  the  Mississipjii  and  Missouri  rivers,  respectively*  Afti 
reviewing  decisiims  liolding  stat^i  laws  to  l>e  ineffective  wlii 
im|)osed  a  direct  hurdr-n  upon  interstate  commerce  .  -  .  the  cour 
cm[ihasizc<l  the  distinction  with  resj)ect  to  the  operation  of 
statute  upon  domestic  traTisactifms,  saying: 
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Of  lljt^  jiisticL-  ov  pro[invty  of  tlit>  priucipU'  which  Iws  Hi  tin*  fuyudatiuu  of 
the  Jllinoirt  stutute  it  is  not  the  province  of  this  court  to  s|>eak>  As  re- 
Btricteil  t4>  ii  tnms|M>rtati<m  which  heg-ins  and  ends  within  the  limits  of  the 
state,  it  may  be  very  just  and  et|iiit«ble,  and  it  eertainly  i^  tlie  }*roviuce  of 
the  state  lej^slaiture  to  d<?t ermine  that  question.    7^/.  j>.  577. 

Tbe  di^ctrine  wiis  tlius  fully  estaldi-slunl  that  the  stat©  could 
not  presfrilx'  interstate  rates,  but  eon  Id  tix  reiLsouable  intra-state 
rates  throughntit  its  territory.  The  exteiisitui  of  railroad  facilities 
has  been  ac^eunipanied  at  every  step  hy  the  assertion  of  this 
authority  on  tlie  part  of  the  states  and  its  invariable  reoot^mition 
by  this  eourL  It  has  iiever  been  floubted  that  the  state  euuld,  if 
it  saw  titv,  build  its  own  highways,  canals  and  railrtmds.  IMlimore 
^  0.  R.  Co.  V.  Manilamm  Wall.  45*1,  470,  471,  22  L,  ed.  *i78, 
683,  084.  It  could  build  railroads  traversing  the  c*ntire  state, 
and  thus  johi  its  bi>nler  eities  and  (onimercial  centers  by  new 
highways  of  interntil  inten  onrse,  to  be  always  available  upon 
reasonable  terms.  Such  jirovisitni  for  Im-al  trallie  inij^ht  indeed 
alter  relative  advantages  in  t  onipetition,  and,  hy  virtue  of  eeo- 
ncjnue  bnces,  those  engaged  in  interstate  trade  and  trairsportatii^n 
might  lind  it  necessary  to  make  readjitstrnents  extending  from 
market  to  market  through  a  wide  sphei^e  of  influence;  but  such 
action  of  the  slate  wonld  not  for  that  reason  l>e  reganh'd  as 
creating  a  direct  restraint  upon  interstate  coiuTnerce,  innl  as  thus 
transcentbng  the  state  power.  Similarly,  the  authority  of  the 
state  to  presci'ilie  what  sliall  be  reasonable  charges  of  commun 
carriers  for  interstate  tmnsportation,  indess  it  be  limited  by  the 
exertion  of  tbe  constitutional  power  of  (Congress,  is  stat*'-wide. 
As  a  p<nver  at4)io[vriaie  ti>the  territorial  jurisdiction  of  the  state» 
it  is  not  eoidined  to  a  part  of  the  state,  but  extends  throughout 
the  stat-e,  —  to  its  eities  adjat^eut  to  its  bou!idaries  as  well  as  to 
those  ut  the  interior  of  the  state.  To  say  that  this  pc^wer  exists, 
but  that  it  may  Xm  exercised  only  in  prescribing  nites  that  are  on 
an  equal  or  higher  basis  than  those  that  are  fixed  by  the  carrier 
for  interstate  transportation,  is  to  maintain  the  power  in  name 
while  denying  it  in  fact*  It  is  to  a-ssert  tliat  the  exercise  of  the 
legislative  jn*lgnient  in  determining  what  shall  Ije  the  earrier*s 
charge  for  the  intrastate  service  is  itself  subject  to  the  carrier's 
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vrilL    But  ilm  i$UUe-«iide  auUjod^  conttufe  the  cauTia%  and  m 
Doi  eontrolled  bjr  it ;  and  the  idea  that  the  pawex  of  the  state  Um 
fix  reasDoable  mtes  for  ha  inttraal  traffic  is  Uiujteil  bj  tlic  meir 
action  of  the  carrier  in  laying  aui  interstate  rate  to  plja4^^e$  su< 
tlie  state's  border  h  foreign  to  our  juri^rudeiK^e. 

If  l\^  autbority  of  the  Mtate  be  mstricled,  it  must  be  by  virtSr 
of  the  (laramount  power  of  Congress  over  interstate  i^ommest^ 
and  its  ini$trumenti« ;  and,  in  view  of  the  nattire  of  the  siibje<%i 
limitation  may  nut  Ije  implied  because  of  a  dc^-mant  Fedenl 
fjower ;  that  is,  one  whicli  has  not  been  exerted,  but  can  tmly  be 
found  in  the  actual  exercise  of  Federal  control  in  such  me«siiir 
an  to  exclude  thii^  action  by  the  state  wliich  otherwise  wtmkli 
clearly  be  witUiii  Jt.s  province. 

(3)  WbeJi  Congress,  in  the  year  1887,  enacted  the  ftct  to  i€f«*     , 
late  commerce  (24  Stat,  at  L.  379,  chap.  1U4»  U.  S.  Comp,  SUtH 
Supp.  1911,  p*  1284),  it  WHS  acquainted  with  the  eotir^^  of  tlie  n 
development  of  mih-oad  tnins[iortation  and  with  the  exerase  hjr 
the  states  of  the  rate-making  power.     An  elaborate  report  had 
been  made  to  the  Senate  by  a  committee  authorized  to  investigald 
the  subject  of  railroad  n*gulation,  in  wliich  the  nature  and  exttQl 
of  8tate  legislation,  including  the  commii^ion  plan,   \ir^re  full; 
reviewed  (Senate  Report  4»i,  submitted  Januarj^  0,  l88tN  49tli 
Congress,  1st  session)*     And  it  was  the  fai^t  that   beyond  (tie 
bounds  of  state  cmitrol  tliere  lay  a  vast  field  of  unregulated 
autivity  in  the  fondui-t  of  interstate  transportation   which  wm 
ft*uud  Uf  l>c  the  cliit'f  cause  <if  the  demand  for  FtHleral  aetion. 

CongTcss  carefully  defined  tlie  scope  of  its  regitlatinn^  and 
expressly  provided  that  it  was  not  to  extend  to  purely  ini 
Ira  tlie.    In  the  Ist  sectii»n  af  the  a<*t  to  regulate  comnien  . 
was  biKcrtctl  the  fijllowing  proviso: 

Pr(>viii*'<l|  howL*v«'r,  That  thf  proviHuina  of  IhiB  act  !*hall  not  appiv  t 
trutiMportiiiifJii  uf  ]>aH>*H»jTiTJ«  or  projierty,  or  to  the  reeeiving^,  d«!live 
Ktoragt*,  or  handlm^j  of  jfrojitTtv,  wholly  within  one*  Htut**,  and  not  slupt^^l 
to  or  from  ii  for**i|,ii  country,  from  or  to  any  stut^  or  t«^rntory  as  afoiv.said.J 

Wlietj  ill  the  year  1900  {u^^-t  of  June  29,  1906,  chap.  8591 J 
34  Stat  at  L.  584,  V.  S.  Comp.  Stat  Supju  1911,  p.  1288),| 
Congress  amended  the  aet  so  as  to  confer  upon  the   PetlenI 


THE  MINNESOTA   ItATE  CASE 


671 


I 


oominiBsion  power  to  prescribe  maxiiniun  hiterstiite  rateB,  the 
proviso  ill  §  1  wa^  reenaeted,  A  gam.  in  1!l>10,  wlwn  \hv  art  was 
extended  to  embrat^e  telegrapli,  tt^ieplione,  and  tabic  t^oinpanies 
engaged  in  interstate  bnsiness,  the  pruvustj  was  unee  mure  re- 
enacted,  wiili  an  udditiiinal  clause  so  ius  to  exclude  iiUmstate 
messages  from  the  operatitni  of  the  statute*  (Act  of  June  18, 
1910,  t^bap.  :309,  3G  StuL  at  L.  545  [V.  S.  (Vnnp.  Stat.  Supp. 
1911^  p*  li285].)    The  provLso  in  its  j present  fonn  reads: 

Provided,  liowev«^r.  That  tlic  [mnisionH  fif  tliis  act.  shall  not  apply  to  tlie 
trariHliortatkm  of  paHHen^tTs  i.>r  pro|H?rty,  or  ti^  the  receiving,  deliveriug, 
»ttirugt%  «*r  handling  of  ]iro|ierty  wholly  within  one  state,  and  not  wlupi^'d 
to  or  fronj  a  foreign  country,  from  or  to  any  BtuU*  or  territory  a»  afore  Haiti, 
nor  shall  tlicy  apply  to  tlu"  transmis.^ion  of  meissiiige.s  l»y  telephoms  telegiaph, 
or  cahle  wholly  within  one  stat*',  and  not  tnmsmitted  to  or  from  a  foreign 
countrVt  from  or  to  any  state  or  territory,  as  aforesaid. 

Tliere  was  thus  excluded  from  tlie  pn^visinns  of  the  act  that 
trausportiition  whieli  wiw  *Mvholly  within  one  stat^/'  with  the 
8petifie<l  quahR(^atiyn  where  its  subject  wils  going  to  or  coming 
from  a  foreiji^ri  country. 

It  is  urged,  Innvevcr,  that  the  words  of  tin*  jiroviso  are  sus- 
ceptible nf  a  coiistructitni  which  would  [jermit  the  provisions  of 
§  3  of  the  act,  prohibiting  carriers  from  giving  an  undue  or  un- 
reasonable prtifercnc*!  or  advantage  tt*  any  locality,  to  itpply  to 
unrcfiHonable  discrimination  between  hx-alities  in  different  states, 
as  well  when  arising  front  an  intmstate  rate  as  compared  with  m\ 
interstate  rate  as  when  due  t*i  interstate  rates  exclusively.  If  it 
he  assunied  that  tlie  statute  shfadfl  Ix?  so  constnn-d  (and  it  is  not 
necessary  now  to  decide  the  point),  it  would  inevitaldy  follow 
that  the  controlling  princitde  governing  tlic  enforcement  of  the 
at^t  shouhl  be  aptplicd  to  such  cases  as  might  tliereby  be  brought 
within  it^s  purview  ;  anti  the  cpiestion  wliether  the  earner,  in  such 
a  case,  was  giving  an  undue  or  unreasonalde  preference  or  ad- 
vantage to  one  Irreality  as  against  amither,  or  snljjeeting  any 
locality  to  an  undue  or  unreasonable  prejudice  or  disadvantage, 
would  l>e  primarily  fur  the  investigation  and  fletermination  of  the 
Interstate  Conmicrce  Commission,  ami  not  for  the  ct»urts.  The 
dominatLng  pmpme  of  tlte  statute  was  to  secure  (tonfonnity  to 
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the  prescribed  standaxcl^  through  the  examination  and  appreci- 
ation of  the  complex  facts  of  transportation  by  the  lx>dj  created 
for  that  purpose  ;  and,  as  this  t'ouit  has  repeatedly  liekl,  it  would 
V)e  destructive  uf  the  systeiu  of  regulatioji  tlctiut^d  hy  the  statute  if 
the  court,  without  the  preliminary  action  of  the  Commission,  were 
to  undertake  to  pass  upon  the  adiuinistrative  questions  which 
the  statute  lias  primarily  eoutithr^d  to  it.  ,  .  •  In  the  present  ca«e 
there  has  been  no  finding  by  the  Interstate  Commerce  Commis- 
sion of  unjust  discriiiiiuati<iu  vinhitivc  of  the  act;  and  no  action 
of  that  Ijody  is  before  us  fur  review. 

The  question  we  have  now  before  ns,  essentially,  is  whether, 
after  the  passage  of  the  interstate  commerce  aot,  and  its  amend- 
meut,  tlie  state  coniiuucd  to  possess  tlie  state-wide  auiliority  which 
it  formerly  enjoyed  to  prescribe  reasonable  rates  for  its  exclu- 
sively internal  traffic.  That,  as  it  plainly  appears,  was  the  nature 
of  the  aetion  taken  hy  MinnesotJi,  and  tlic  attack,  however  phrased, 
upon  the  rates  hei'e  involved  as  an  interference  with  interstate 
commerce,  is  in  substance  a  denial  tif  that  authority. 

Having  regard  tu  the  tenns  of  the  Federal  statute,  the  familiar 
range  of  state  action  at  the  time  it  was  enacted,  the  continued 
exeifise  of  state  authority  in  the  same  manner  and  to  the  same 
extent  after  its  euac^tment,  and  the  ilecisions  of  this  court,  recog- 
nizuig  and  ui>1iolding  this  anthority,  we  find  no  Joundation  for 
tlic  proposition  that  the  act  to  reguhite  coitmierce  contemplated 
iiiterfcrenee  therewith. 

Congress  did  not  undertake  to  siiy  that  the  intrastate  rates  of 
interstate  carriei*s  slKuild  be  reasonable,  or  to  invest  its  adminis- 
trative agency  with  authority  to  determine  their  reasonableness. 
Neither  by  tlie  original  avt  nor  by  its  amendment  did  Congress 
seek  to  estaldish  a  unified  control  tfver  intei'stat43  and  intrastate 
rates  ;  it  die!  not  set  up  a  stantlard  for  hitci*st4ite  rates,  or  prescribe, 
or  autliorize  the  (H>mmissiun  to  prcseribc,  either  miiximum  or  mini- 
nmm  rates  for  intrastate  tratlic.  It  cannot  be  supposed  that  Con- 
gress sought  to  accomplish  l>y  iiHlireetion  that  whi(^h  it  expressly 
disidauned,  or  attcmpt^.'d  to  override  the  accustumecl  authority  of 
the  states  without  the  provision  of  a  substitute.  On  the  contrary, 
ihe  fixing  of  reasonalile  rates  for  intnistate  transpoitation  was 
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left  where  it  had  l>eeii  fniui<l ;  thai  ih,  willi  the  states  ami  the 
agencies  created  by  the  states  to  deal  witli  that  subject.  MiHstntri 
P.  R  Cq.  v.  Lamhee  Fimir  Milh  Co.  211  U.  S.  612,  620,  021 » 
53  L.  ed  352,  35*\  360,  29  Sup,  Ct  Rep.  214. 

How  clear  was  the  purpose  not  to  weupy  tlie  field  thns  left 
to  the  exercise  of  stat^  power  is  shown  by  the  clause  uniff»rmlj 
inserted  in  the  uuiui^rous  a<"ts  passed  by  Cimgress  to  auth<irize 
tlie  construction  of  railways  across  the  Indian  territory.  This 
clause,  while  fixing  a  maximum  passen^^er  rate,  made  the  laws 
of  an  adjoining  state  (in  some  castas  Arkanstks,  in  othem  Texas, 
and  in  others  Kiinsa.s)  ai>plicalde  tt)  the  freight  rates  to  he  charged 
within  the  territciry  ;  and  wldle  the  right  to  reguhiti^  rates  on  the 
authorized  line  of  railroad  wtis  reserved  to  Congress  until  a  state 
governnient  slinulcl  l>e  estahlLshed,  it  wius  expi'essly  provided  that, 
when  established,  tlie  state  sliould  be  entitled  to  fix  rates  for 
intnistate  ti*anspoftation, — the  right  renuiining  with  Congress 
to  prescribe  rates  for  such  transportation  as  sliould  be  intestate. 
Within  a  month  after  the  act  to  regulate  eomnieree  was  enacted, 
two  acts  were  ptussed  by  Congress  for  tliis  [)urpose  witli  respect 
to  railways  extending  across  the  territory  from  the  Texas  to  the 
Kansas  l>oundary*  The  provision  —  in  both  causes  in  identieal  Ian* 
guage,  save  that  the  one  referred  to  the  laws  of  Texas  and  the 
other  to  the  laws  of  Kansas  — was  as  follows  (act  of  February 
24,  1887,  chap.  254,  §  4,  24  Stat,  at  L.  420;  act  of  Marcli  2, 
1887,  chap.  319,  §  4,  24  Stat,  at  L.  447) : 

Sec.  4-  That  said  railroad  company  shall  not  charge  the  inhabitants  of 
said  territory  a  pcreater  rat*-  «f  freight  Ihan  the  rate  authorized  hy  the  laws 
of  the  st^ite  of  Texan  for  Hffrvices  or  transportation  of  the  same  kind  :  Pro- 
vided, That  passenger  rates  on  said  railway  shall  not  exceed  three  cents 
per  mile.  Congress  herehy  reaervea  the  right  to  reguJat-e  the  charges  for 
freight  and  passengers  on  said  railway,  and  messages  on  said  telegraph  and 
telephoiii*  lujeii,  until  a  Mate  tfoternnienl  or  governments  nhttli  eJ'ii^t  in  aaiti 
territnnf  wilhtn  the  limits  of  which  mid  rtiiluHitf,  or  a  part  thereof  shall  be 
lorntetl :  and  th^n  ititt*h  state  ffovfrnment  or  fjorernments  shall  hf  authorizrd 
to  fix  and  rrffttlat*'  ihr  rout  of  tran$portatitm  of  pen^on^i  and  freights  within  tlteir 
re^pf>r(irt  timitff  h^  unid  railiratf :  hut  CongreHS  ex[tressly  reserves  the  right 
to  fix  and  regulate  at  all  times  the  cost  of  such  trans] Kjrtat ion  by  said  rail- 
way or  said  company  whenever  such  transfw>rtation  shall  extend  from  one 
Htate  into  another,  or  shall  exti.*nd  Into  more  than  one  state :    l*rovidtKi, 
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however,  That  th»*  rate  of  such  trans] K»rtAtioTi  of  i^assenjereM,  local  or  intei^ 
state,  slijiU  not  exceed  the  nit+'  fihove  t-xi"rettMe<l :  And  provided  further, 
Thsit  suid  milwity  company  shall  carry  the  niiiil  at  siiuh  prices  »«  Congreaa 
may  by  law  )ir*ivide-  and  until  such  rate  is  fixed  by  kw,  the  Foatniaster 
Gtjneral  may  fix  the  rutt^  of  cunijH^nsuttiiiu 

The  saim*  pnivisioii  is  ffnintl  in  j^iinilar  stutiites  paHsi-d  in  aliiic 
every  year  inmi  18H4  to  1902,  ami  relating  to  lines  iiitriid<?tl  to 
serve  as  highways  <if  interstute  c'niHiiiunii'atiHii.  Wlu^ii  i  )kialiunia 
Invanie  a  state,  the  laws  uf  rdlier  states  whieh  were  referred  to 
in  these  variMUs  ai'ts  eeiised  to  he  nperutive  wilhiii  its  Hmit^s  f^nd 
by  virtne  nf  its  stattiliood  nvul  wiih  the  tlireet  sanetion  of  Cou- 
gress,  it  iM-eanie  authorized  tn  presirihe  reasoiialde  maximum 
nites  for  inlrastate  tninspoitation  thnm^^lituii  its  extent.  .  ,  . 

The  ilei-isiijns  uf  thin  court  sim^e  the  passage  nf  th*?  act  to 
regulate  euinineree  have  nnifi*rinly  reeojnrni/.efl  tliat  it  \\i\s  eorn- 
jit^tetit  for  the  stale  fix  suelt  rates,  ai>[)li(  ahle  tliroughout  its  ter- 
ritory. If  it  be  8ai<l  that,  in  the  contests  that  have  been  waged 
over  state  laws  dnriiif^  the  past  twenty-five  yeai>4,  tlie  qu edition 
of  interfere  I  lee  with  interstate  etJinmerce  by  the  estaldishnient  of 
state-wide  rates  for  intrastate  trailte  has  seldom  l>een  raised,  this 
fa^et  itself  attests  the  eommon  eoneeption  of  the  seope  of  state 
authority.  And  the  decisions  meognizing  ami  delining  the  state 
power  wholly  refute  the  contention  that  I  lie  muking  of  such 
rates  either  eoristitutes  a  direet  burden  upon  the  interstate 
commeree  or  is  refingnant  to  the  Federal  statute. 

In  Bow  V.  BtUeiman,  125  U.  S.  CHO,  31  L.  ed.  841,  2  Inters. 
Com.  Rep.  56,  8  Sup,  Ct.  Rep.  1028,  the  statute  of  Arkansas, 
enacted  in  April,  1887.  w^liieti  established  3  cents  a  mile  a^  the 
maximum  fare  for  carry ing  jmsseugei^i  within  the  state  on  rail- 
roads over  7o  miles  in  length,  wa«  sustained  agauist  the  objection 
of  the  owaiers  of  tlie  Memjihis  Sz  Little  Rock  Railroad,  who 
attacked  the  act  as  eonhseat<»ry  and  arbitrary  in  its  classiiieation. 
The  same  statute  was  again  npheltl  in  St.  Lmth  ^  S.  F.  R.  Co. 
V.  am  ir>()  U.S.  649,  39  L.  etl.  5ti7,  lo  Su[).  V{]  Rep.  484.  In 
Chimtjo,  3L  ^f-  Sl  p.  It  CiK  V.  MimwHoht,  134  l\  S.  418,  33  L, 
ed,  970,  3  Inters.  Vvmu  Rep,  209,  It^  Sup.  ( 'U  Rep,  4i>2,  702, 
the  statute   of   that  state   {18H7)    creating   a  eommission   with 


TJlIi  MINNESOTA   KATE  CABE 


675 


power  to  piuseribe  hitnistsite  rates  wan  adju^lged  to  be  iiivalid, 
but  this  was  upon  the  gvnuiul  that  the  aet  its  eonstnied  i>y  llie 
state  court  made  the  rates  published  by  the  eoramiHsion  final  and 
conelusive,  and  iireelnded  any  jiuHf  ial  intjnry  whether  they  were 
reasonable.  In  OMmf/o  ^  a.  7\  It  Co.  v.  WMmmi,  lU  U.  8. 
839,  m  L,  ed,  176,  12  Sup.  Ct.  Rep.  400,  the  act  of  the  legis- 
lature of  Miehif^au  (1889),  fixing  the  luaxinnnn  fare  for  piLssen- 
gi-rs  witlmi  the  state  at  2  eents  a  mile  in  tlie  ease  of  ey?apanies 
whose  gros8  earnings  exceeded  $3,000  a  niile»  was  unsur(*essfully 
assaiknl  as  eojifiHtatory,  and  no  eontentioji  was  advanced  that 
Hueh  an  act,  operating  throughout  the  state,  was  an  unwarrant- 
able intjerfereiice  with  interstate  cnmmerce. 

In  Itmffiui  \\  Fifnnrr^  Lmtn  <f  Trvst  Co.  154  U.  S.  3(12,  38 
L.  ed.  1014,  4  Inters.  Com.  Rep.  5(j0,  14  Sup.  CL  Rep.  1047, 
the  trustee  of  a  railroad  mortgage  attaeke<l  the  statute  of  l^exas 
(1891),  which  estahlislii'd  a  raihoad  conunission  with  authority 
to  regulate  turitTs,  and  tlie  order  of  the  eoiumissiou  pnjviding  a 
scliedulc  of  eliLssified  rat^^s  for  tlie  transportation  of  goods  within 
the  state.  The  tOiallenge  was  of  the  tariff  as  a  wliole,  antl  the 
inquirj"  was  whetlier  the  lK)dy  of  rat^es  was  unreasonable,  and 
such  as  to  work  a  practical  ilestruction  of  rights  of  property. 
Viewed  in  tins  aspect,  the  court,  upon  tlie  allegations  admitted 
by  dcmuiTcr,  hchl  the  action  of  the  commission  to  be  beyond  it.s 
constitutional  i>owcr,  and  atlinued  the  decree  of  the  circuit  court, 
enjouiing  the  rates.  The  decree,  however,  was  reversed  so  far  as 
it  restraincil  the  conimissifiu  from  discharging  the  duties  imposed 
by  llie  statute,  and  from  proceeding  U\  prescrilic  reasonable  ratrs 
and  regulations.  A  further  question  was  presented  in  Reiv/an 
V.  if^rrmiflir  Trmt  Co.  154  U.  S.  413,  38  L.  ed.  1028,  4  Int'ei-s. 
C'om,  Rep.  575,  14  Sup.  ('t.  Rep.  lOtiO,  in  respect  to  the  same 
statute  and  order  as  applied  to  the  Texas  &  Paciiic  Railway 
Company,  whith  had  been  organized  under  the  laws  of  the 
United  States  (llJ  Stat,  at  L,  573,  chap.  122),  and  operated  its 
nmd  not  oidy  within  that  state,  but  also  for  several  hundred 
miles  outKide.  It  was  insisted  that  this  company  wa.s  *Miot  sub- 
ject to  the  control  of  ilie  state,  even  as  to  rates  for  traiisportation 
wliolly  within  llie  8tate>**  the  argument  being  that  it  was  not 
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within  the  state  power  to  limit  the  Federal  franchise  to  collect 
tolls.  But  the  court  held  that  the  act  of  Congress  did  not  go 
to  the  extent  iusscrted,  but  left  the  company,  as  to  its  intrastate 
business,  subject  to  state  authority. 

The  effect  of  intrastate  rates  upon  interstate  rates  was  uiged 
in  Smyth  v.  Ames,  169  U.  S.  466,  42  L.  ed,  819,   18  Sup.  Ct 
Rep.  418,  and  in  the  cases  decided  therewith.   These  suits  were 
brought  by  stockholders  of  the  Union  Pacific  Railway  Company, 
the  C'hicago  &  Northwestern  Railroad  Company,  and  the  Chicago, 
Burlington  &  Quincy  Railroad  Company,  to  enjoin  the  enforce- 
ment of  the  act  of  the  legislature  of  Nebraska,  passed  in  1893. 
This  was  a  comprehensive  statute,  classifying  the  freight  trans- 
ported from  any  point  in  Nebraska  to  any  other  point  in  tliat 
state,  and  prescribing  tables  of  maximum  rates.    The  companies 
affected  were  interstate  carriers  engaged  in  a  vast  commerce,  only 
a  small  portion  of  whicli  was  wholly  local  to  the  state.    On  the 
eastern  boundary  lay  Omaha,  a  city  of  large  importance  in  inter- 
state trade,  situated  on  the  Missouri  river,  with  Council  Bluffs, 
hi  the  state  of  Iowa,  directly  opi)osite.    The  point  was  distinctly 
made  in  the  circuit  court  that  the  statute  interfered  with  inter- 
state comnicrco  bci-ausc,  firsts  it  estal)lishc<l  a  chissification  of 
freights  dilTcrciit  from  that  which  prevailed  west  of  Chicago, 
and  soeoiid,  by  reducing  local  rates  it  necessarily  reduced  rates 
on  interstate  business.    Mr.  Justice  lirewer,  who  tried  the  cases, 
overruled  these  objedioiis,  lioMiiig  that  neither  the  convenience 
of  the  carriers  nor  the  ronsetjnenees  of  competition  with  respect 
to  interstate  rates  conld  !)••  pjeadetl  *Mn  restraint  of  the  other- 
wise undeniable  power  of  the  slate."    Amen  v.  Union  P.  li^  Co^ 
t)4  Fed.  105,  171,  172.    iiavin)^'  (lis[)ose(l  of  this  contention,  the 
court  consi<htre(l  tin*  (jnrslion  of  tin?  n^iusonableness  of  the  rates. 
and  reaehe<l  the  eonchision  that  they  wen^  invalid  l)ecause  ther 
amounted  to  a  deprivation  of  thr  cjiniers'  ri^dits  of  proj^erty.  On 
appeal  to  this  eonrt,  tin-  louniul  for  the  appellees  directed  atten- 
tion to  the  eondit  ions  of  I  uirinpoit  at  ion  in  Nebraska.  It  was  argued 
that  the  local  trallie  wmh  rariird  ovi-r  thr  same  tracks,  in  the  same 
trains,  an<l  often  in  the  mwtw  cuiHwith  the  interstate  traffic:  that 
to  separatt?  the  cost  of  mfi  vlni»  I  he  one  sort,  of  traffic  from  that 
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of  the  other  was  a  **  nianifeHt  iiiipossit)ility  '* ;  anrl  tlmt  it  wa^i  a 
nec-essiiry  consequence  of  existing  eonclilionH  tluit,  if  Nohra^ska 
controlled  the  local  rat^a,  it,  at  the  same  time,  controlled  the 
interstate  rates.  But  this  contention  was  not  sustained,  and  the 
affirniance  of  the  decree  wa8  placed  upon  the  distinct  ground 
that  the  rates  were  confiscatory.  It  was  ruled  that  the  reasou- 
alileness  oi  intnistate  rates  was  to  be  detennined  by  considering 
the  intmstate  Imsiness  separately.  In  answer  to  the  sugge^^tion 
that  the  ctniditioiis  of  business  might  have  changed  for  the  better 
since  the  decrees,  the  court  called  attenti<J!i  to  the  proviso  in  the 
decrees  intended  t(v  meet  such  a  case,  adding  that  if  the  circuit 
court  found  that  ctinditions  were  such  us  to  permit  the  applica- 
tion of  the  state  rates  without  dei*riving  the  carriers  of  just 
compensation,  it  would  ^*be  its  duty  to  discharge  the  injmaction '' 
and  to  make  wliatever  onler  W4ia  necessaiy  ''to  remove  any  r*l> 
struction  placed  by  the  decrees  in  these  cases  in  tlie  way  of  the 
enfiU'cement  of  the  statute/'  IBO  U.  8.  550;  see  Smi/th  \\  Aftu% 
171  U.  S.  m\,  mo,  48  L.  ed.  an,  im,  1B  Snp.  Ct/Uep,  HHK 

III  tliat  one  of  the  Smytli  cases  wdiich  was  brought  by  the 
stock liolders  of  the  -Union  Pacific  Railway  Company,  not  only 
was  ilie  vi\se  presented  of  a  trunk  line  erussing  the  state  with  a 
relatively  small  proportion  of  business  local  to  Nebraska,  but  the 
com[>auy  had  been  formed  by  a  eousoliduiion  of  several  eomjianies 
by  autliority  of  Congress,  one  of  them  bring  tlie  I  iiion  Pacific 
Railroad  Company,  incorpoiated  by  the  act  of  July  1,  1802, 
Amp.  12t>,  12  Stat,  at  L.  480.  By  this  act  (§  IH,  p.  497),  it  was 
expressly  provided  that  Congress  might  reduce  the  rates  of  fare 
if  unreasonable,  and  might  fix  the  same  by  law  whenever  the  net 
earnings  of  the  entire  rttml  and  telcgnipli  should  exceed  a  certain 
amount-  But  this  laugunge,  while  showing  tljat  Congress  intended 
to  reseiTe  the  power  to  prevent  unreasonable  exactions,  was  not 
tk^emed  to  be  equivalent  to  a  declaration  that  the  states  through 
whicli  the  road  nright  be  constructed  should  rn^t  regulate  mtes 
for  intrastate  transportation.    The  court  said : 

It  cannot  \*e  doubted  that  the  making  of  rates  for  traii8|>ortation  by  raib 
roail  coqioratioris  aluiifj  |Miblic  hij^hways,  between  fMuntH  wholly  within  th** 
limits  uf  a  BUkU^f  is  u  subjr'ct  primarily  witliin  llieeontrol  of  that  st^te,  .  .  . 
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Congress  not  having  exert^^d  this  |M)wi-r,  wo  ijo  not  tliink  that  the  national 
character  of  the  ccjrjKjratioii  cDiistrueiing  tht*  Union  Pacific  Uailnmii  standi 
in  the  way  uf  a  stiite  prescrihing  rat^s  fur  transiN»rting  iTop^rty  on  that 
rcMul  wholly  between  jiointa  within  its  territory.  Until  Congress,  in  tlje 
exerciJie  either  of  the  power  sjiecifieiiny  reserveJ  hy  thf  18th  section  of  the 
aet  of  1802,  or  it«  jictwer  under  the  general  reservation  made  of  authority 
to  aihl  to,  alter*  amend,  or  rejHfal  that  not,  preHcrihew  rate's  to  be  charged  by 
the  railrrnid  cornpanVt  it  remains  with  the  states  through  which  the  road 
passes  U*  tix  rates  for  trauMjsortation  beginning  and  ending  within  their 
resjieetive  limit?(.    Iti!)  U.S.  ;ViL  '"^-ti. 

It  is  phiui  that  had  tlu^  intrastate  rates,  established  by  the 
eomprehensive  statute  of  Nebniska^  not  been  ft  mud  to  be  confis- 
catory, they  would  tjave  Vyeen  sustained  in  their  applieatioii  to  all 
intrastate  traibc  Ufjtwithstandhig  the  reserved  jiower  of  Congress 
over  the  Union  Pacific  line,  and  despite  the  argument  basetl  upon 
the  interdependent'e  *if  interstate  and  intrastate  mtes. 

Tlie  cases  nf  LmdHviUe  if  X.  H*  C**.  v.  Kentm-ky^  183  IT,  S, 
503,  4(;  L.  ed.  298,  22  Sup.  Ct.  Kep.  95,  and  L^mhviUe  ^  N. 
R.  CiK  V.  Efffutftk.  1H4  r.S,  27.  Mr  L,  ed,  41  fK  22  Sup,  Cl.  Rep, 
277,  enneerneil  tlie  validity  of  the  long  and  short  liaul  provision 
f»f  tint  Constitutiiui  uf  Kentucky,  adopted  in  189L  In  the  first 
case,  vifdation  was  charged  with  respect  to  the  transportation  of 
eoal  from  Ahaniont  to  LebaiKHi,  an  intermediate  statinn,  as  com-  ^j 
pared  with  c!iarge8  for  transportation  frnm  Alt^^mont  to  Eliza-  ^M 
betldown  and  Lonisville,  all  places  being  within  Kentneky.  The  ^^ 
difference  in  rate  wiis  justified  by  the  company  on  the  ground 
that  at  Louisville  the  coal  hauled  from  Altamont  came  into  com- 
petititin  with  that  brought  down  the  (Hiio  riven  and  at  Elizal)eth- 
town  with  western  Kentucky  eoal  brought  there  by  tlie  Illinois 
Central  I{ailroafL  The  contention  that  the  state  jirovision  operated 
as  an  interferenee  with  interstate  eommerce  wa«  presented  and 
overruled,  the  court  saying : 

It  is  plain  that  the  provision  in  question  doers  not  in  terms  embrace  the 
ca.se  of  int-erstate  traffic.  It  is  restrh'ted  in  its  regulation  to  those  who  own 
or  ojierate  a  railroail  within  the  .state,  and  the  h>ng  and  fthort  dintancea  men- 
tioned are  evidently  diHtancea  iiiion  the  railroad  line  within  the  state.  The 
partictilar  case  before  us  is  one  involving  only  tlit^  transjHfrtation  of  ooal 
from  one  point  in  the  state  of  Kentucky  to  another  hy  a  eoriMiration  of  that 
ate.    It  may  be  that  the  enforcement  of  the  state  regulation  forbidding 
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riiserimi nation  in  ratrs  in  the  tii.sf  of  iirtii^les  of  a  like  kind,  carriefl  for  tlif- 
ffTt'iil  distances  over  the  sanu*  ]lw%  may  !»f>nn*wliat  affect  eoniinert-i"  pMicr- 
ally;  hut  we  have  fre(|n*'ntly  held  that  snch  a  residt  is  too  rf^mote  and 
indirect  to  be  rejj^iinlt^d  as  an  inti'rfrreiu'e  witli  iuterstaU*  c!ommerce ;  that 
the  interference  with  the  ccimmercial  jKJwer  of  the  general  government  to 
he  unlawful  must  be  direet,  and  not  the  merely  incidental  effect  of  enforc- 
ing the  j>oUee  jxiwers  of  a  stat-e.    183  U*  8.  ^ilS,  510* 

111  tlie  Eubank  ea»t%  wliitdi  luiil  bt:eii  argued  before  the  first 
case  was  deeiilerl,  it  ai>i>eureil  tliat  the  state  eourt  bad  construed 
the  same  inovision  of  tbe  Kentucky  Constitution  an  embracing 
a  long  baul  frtmi  a  plaec  tnitside  to  one  witliiii  tbe  sstate  (Nash- 
ville and  Louisville),  and  a  shorter  haul  on  the  same  line  and 
in  the  same  direction  between  point^s  within  the  state.  The  court 
belli  that,  so  construed,  the  prtivision  was  invalid,  a.s  being  a 
regulation  of  interstate  commerce,  )K't*ause  it  linked  the  inter- 
state rate  to  the  rate  for  the  shorter  haul,  and  thus  the  interstate 
charge  was  dh-eetly  ctnitrolle<l  by  the  state  law.  184  U.  8.  41,  4:1 
The  authority  of  the  former  decision  iqjluddiug  the  state  law,  as 
applied  to  places  all  of  which  were  within  the  state,  was  in  no  way 
impaired,  and  the  ctmrt  fully  rec<:>gnized  the  power  of  tlie  state  to 
prescribe  maximum  charges  for  intni^state  trafiie  although  carried 
over  an  hiterstate  roafl  to  points  on  the  state  line,   /(/.  33,  42. 

The  case  of  Munfrnpoffn  .(-  St.  i.  A*.  Co,  w  3fiimeifolny  186 
U.  S.  257,  40  L.  ed.  1151,  22  Sup.  Ct.  Rep,  900,  involved  ship- 
ments of  liard  eoal  in  carload  h^ts  from  Duluth,  Minnesota,  to 
|unnts  in  tlie  son  them  and  western  [xntiou  of  that  state.  The 
Railrc^ail  \'  Wf*rehouse  rommission  (d'  Minnesota,  in  1891),  pre- 
scril>ed  a  joint  rate  to  be  observed  by  the  St  Paul  &  Duhith 
Railroad  Conipauy,  the  Mioueapolis  &  St^  Louis  Railroad  Coni- 
pan}^  and  other  carriers.  The  state  court  directed  the  issue  of 
a  writ  of  mandannis  to  compel  compliance  with  the  order.  It 
was  objected  that  the  act  inider  wliieb  the  order  was  made  was 
unconstitutional  so  far  m  it  assumed  to  establish  jouit  through 
rates  over  the  lines  of  independent  connecting  railroads,  and  to 
divide  joint  earnings,  and  that  tbe  tariff  as  fixed  wa.s  not  com- 
pensatory* This  court  affinne^l  the  judgment.  In  Aiadftma  |f 
I'  H.  Co,  V.  3Imh)<ippi  R.  Comnmmon,  203  U.  S.  496,  51  L.  ed. 
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289,  27  Sup,  Ct  Rep*  lOS,  the  comjiai^y  made  what  it  ealleci  Li 
'^rebillirig  rate"  on  grain  whipped  tV<im  \'it'ksburg  to  Muriiliiui, 
MiHsissippi,  which  was  applicable  only  in  case  of  shipment  re- 
ceivetl  at  Vii^kshtirg  over  the  Shrr\'eport  line.  It  gave,  liuwever. 
to  sueli  nhippens  tin  option  for  a  sjieciiiecl  time  to  send  other 
grain  from  Vicksburg  iji8tea<l,  and  thus  it  was  in  fact  a  ltx*al 
rate.  'Vo  end  this  discrimination,  the  state  eominission,  in  It^O;^, 
fixed  tfie  same  rate  for  all  gi'aiii  prmluets  shipped  from  Vick^ 
burg  to  Jleridiaii*  It  Wiis  urged  thiU  the  effect  of  the  onier 
would  1m^  to  force  the  jylaiiitiff  to  enter  into  jnint  through  iiiler- 
state  tarilTs  and  divisions  with  all  lines  reaching  Vicksburg 
by  rail  t>r  river,  whether  it  desired  such  arrangements  or  not 
The  court  sustaimMl  the  order,  holding  that  it  was  comi>eteut 
for  the  stale  to  etdVnce  equality  as  to  local  transpi»rtation^  and 
that  this  eipnility  could  not  be  defeated  ^mn  respect  to  anj' 
local  shipments  by  arrangements  made  witli  or  to  favor  outside 
companies/* 

In  Northern  I\   /i\   a>.  v.  MHh  Dakota,  21*  J  W  S.  579,  54 
L,  ed.  t>24,  ;10  Suju  ( 't.  Rep.  423,  t!ie  attorney  general  of  Nt.irtU  | 
Dakota  cluirged  the  company  with  et»ntinuou8  violation  of  a  law 
lixing  rates  for  the  earriage  of  coal  within  tlie  state  (North  Dakota*  I 
Laws  of  1007,  chap,  51),  and  asked  for  an  injunction.     It  aj>-] 
pears  by  the  record  ilrat  in  its  return  to  the  mle  to  show  cause  j 
iti  the  state  court,  the  company  alleged  that  the  »tatut.e  \va«  void! 
because  repugnant  to  the  commerce  clause,  and  also  that  the 
rate  lixed  lliereby  w^a**  eontiscatorj^    In  sup[iori  of  the  last  eon-1 
tention  the  return  set  fortii  that  the  maximum  rates  for  carry ing  j 
coiil  wdiich  tlie  com ^t any  wjis  allowed  to  charge  under  the  act  iaj 
question  wore  greatly  lower  than  the  rates  for  similar  .service! 
fixed  by  Miiuiesota  for  that  state  (reference  Vjcing  made  to  chap-  I 
ter  232  of  the  Laws  of  1907,  the  cttnunodity  rate  act  now  in 
question),  and  those  fixed  by  the  raih^iad  commissions  of  Illinois 
and  Ictwiu  respectively;  and  that  the  conditions  existing  in  NortJi 
Dakota  made  it  impossible  to  transport  coal  at  a  less  rate  than 
in  tlie  states  named.    The  contention  that  the  act  violated  the 
interstate  commerce  clause  was  said  liy  tlie  supreme  court  of  the  I 
state  to  be  based  upon  the  assumption  that  state  regulation  of] 
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looal  rates  on  interatate  lines  amounted  to  an  interference  with 
interstate  eoinmerce.  In  view  of  the  decisions  of  this  court, 
the  last  question  was  not  considered  open  to  debate*  State  ex. 
rel  3IvCne  v.  Nurtlwrn  P.  IL  «/.  19  N.  IX  45,  65,  25  L.H.A, 
(N.S.)  1001,  120  N.  W.  869,  This  rulmg  was  not  challenged 
by  the  argument  for  the  plaintiff  in  error  here,  and  the  ques- 
tion as  to  interference  with  interstate  eommereo  was  treated 
1X8  removed  from  the  etise  by  the  holding  of  the  state  court 
that  tlie  rates  applied  only  to  transportation  within  the  state. 
216  U.  S.  580. 

To  suppose,  however,  from  a  review  of  these  decisions,  that 
the  exercise  of  tliis  acknowledger!  power  of  the  state  may  l>e  per- 
niitted  to  create  an  irrectincilable  conflict  with  the  authority  of 
the  nation,  i>r  that*  throngli  an  equipoise  of  powers,  an  ctVective 
control  of  interstate  commerce  is  rendered  impossible,  is  to  mer- 
look  the  dominant  uperation  uf  the  Constitution,  which,  creating 
a  nation,  equipped  it  with  an  authority,  supreme  and  plenary,  to 
control  national  commerce,  and  to  prevent  that  control,  exercised 
in  the  wisdom  of  Congress,  from  l>e!itg  obstiin-ted  or  destrtjyed  by 
any  opposing  action.  But^  as  we  said  at  the  outset,  f»nr  system 
of  government  is  a  practical  adjustment  by  which  the  national 
authority,  a,s  conferred  by  tiie  Constitution,  is  maintained  in 
it*i  full  scope  witliout  unnecessary  loss  of  local  cllicieney.  It 
thus  clearly  appears  tliat,  under  the  established  principles  gov- 
erning state  action,  the  stat^^  of  Minnesota  thd  m>t  transcend  the 
limits  of  its  authority  in  prescribing  the  lates  here  involved, 
assuming  them  to  l)e  I'easonable  intranstate  rates.  It  exercised 
an  authority  appro[>riate  to  its  territorial  jurisdiction,  and  not 
opposed  to  any  action  thus  far  taken  by  Congress* 

The  interlilending  of  operations  in  the  conduct  of  intei"state 
and  local  business  by  interstate  <*arriei*s  is  stnnigly  pressed  upon 
our  attention.  It  is  urged  that  the  same  right  of  way,  terminals, 
rails,  bridges,  and  stations  ai*e  provider!  for  both  classes  of  tmffie; 
that  the  i»n>portion  of  ear4i  sort  of  business  varies  from  year  to 
year,  anil,  indeed,  from  day  tonlay ;  that  no  division  of  the  plant, 
no  apportionment  of  it  Iwtween  interstate  and  local  tratBc,  can  lie 
made  ttnday,  which  will  hold  to-morrow  ;  that  tenninals,  faeihties, 
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ami  ( iiuneotimi.s  in  one  Htate  aid  the  carriiu^'s  entire  business^  and 
are  an  eleiiieiit  of  value  with  respeet  t<>  the  wliulc  property  aii<J 
the  1>usiiiess  m  other  8tates;  that  seeiiritieH  are  iHi^iietl  agaiii^t 
the  entire  line  of  the  carrier  and  cannot  l>e  divided  by  states; 
that  tariff's  sliouhl  l)e  made  with  a  view  to  all  the  traflic  of  the 
romi,  and  should  be  fair  as  l>etween  through  and  short-haul  busi- 
ness ;  and  tliat,  in  snhstanee*  no  regulation  of  rat^is  can  be  just 
which  iloes  not  take  into  eonside ration  the  wdiole  field  of  tbe 
carrier's  operations,  irrespective  of  state  lines.  The  force  of  theise 
contentioiLs  is  enipliasized  in  these  eases,  and  in  others  of  like 
nature,  by  the  extreme  diHiculty  luid  intricacy  uf  tlie  ealciilatiom 
whieli  must  be  made  in  the  effort  to  establish  a  segregation  af 
intnLstate  business  fur  the  purixjse  of  determiiiijig  the  retuni  to 
which  the  carrier  is  properly  entitled  therefrom* 

But  the^e  considerations  ai-e  for  the  practical  judg-ment  of  Con- 
gress in  deternuning  the  extt^nt  of  the  regulation  neeeKsarv  under 
existing  coiiditiuns  uf  transportation  to  conserve  and  prumnte 
the  interests  of  interstate  commerce.  If  the  situation  has  become 
micli,  by  reason  o(  the  iuterhlendlug  of  the  interstate  and  intra- 
state operations  t)f  interstate  carritus,  that  adequate  regtilatioii 
of  their  interstate  rates  t^aunot  l>c  maintaiJied  without  imposing 
retjuirenicnts  with  respect  to  tlicir  intrastate  rates  vvbieb  sub- 
stantially ati'ect  the  former,  it  is  for  Congress  to  determine,  witliia 
the  limits  of  its  constitutional  authority  over  interstate  eommeree 
and  its  instruments  the  measure  of  the  regulation  it  Bliould  sui 
ply.  It  is  the  function  (jf  tliis  court  to  interpret  and  apply  Ui«^ 
law  alreaily  enacted,  but  not,  under  tJie  guise  of  construction*  to 
provide  a  more  comprehensive  sclicme  of  regulatimi  tbaii  Cutw 
gress  has  decideil  upon.  Nor,  in  the  absence  of  Federal  aetioi 
may  we  deny  effect  ti>  the  laws  of  tbe  stat^  enactt-d  within  tin 
tie  Id  which  it  is  entitled  to  m-cupy  until  it.s  authority  is  liniite 
through  the  exertion  by  Ccmgress  of  its  paramount  eonstitationi 
power. 

SeeotitL    Are  tkt*  state  s  acts  and  onlcf^s  conftscatort/f 

The  nite-making  power  is  a  legislative  power  ami  nepessarilv' 

implies  a  range  of  legislative  discretion.    We  do  not  sit  iis  a  btiartil 

of  revision  to  su Institute  our  judgment  for  that  of  tbe  legislature^ 
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or  of  tbe  ctnmnitfsiqii  lawfully  coiistituted  by  it,  as  to  matters 
within  the  province  of  either.  Sttn  IhVt/o  Land  jf*  Toum  Co,  v. 
Jmper,  189  U,  S,  4^9,  44iH  47  L,  tnl.  892,  89i;.  23  Sup.  VL  Rep, 
571.  The  case  falls  within  a  well-detiiied  category.  Here  we 
have  a  general  schedule  of  rates,  involving  the  protitableness  of 
the  ititrastate  operations  of  the  carrier,  taken  as  a  wliole,  itntl  the 
inquiry  i-*^  wliether  the  state  has  oversteppeil  the  constitutional 
limit  by  niakijig  the  i*ate8  so  unreasonably  h>w  that  the  carriers 
are  deprived  of  tlieir  property  ^vithout  due  process  of  law,  and 
denied  tlie  equal  protection  of  the  laws. 

Tlie  property  of  the  railroad  corporation  has  lieeii  rlcvotetl  to 
a  [luhlic  use.  There  is  always  the  ohligation  s|>ringing  from  the 
nature  of  the  business  in  which  it  is  engaged  —  which  private 
exigency  may  not  he  permit t^-d  to  ignore  —  tliat  there  shall  not 
be  an  exorbitant  charge  for  the  service  renderetl.  I>ut  the  state 
has  not  seen  fit  to  undertake  the  service  itself;  and  the  private 
projierty  eudiarked  in  it  is  not  phu'cd  at  the  mercy  of  Icgislutivt? 
caprice*  It  rests  secure  under  the  constitutional  protection  which 
extends  not  merely  to  tlie  title,  hut  to  the  right  to  receive  just 
compensation  fur  tlic  service  givL'ii  to  the  public.   .   .  . 

In  determining  whetlier  that  Tight  hiLs  been  denied,  each  case 
must  rest  upon  its  spe{'ial  fiit^ts.  But  the  general  principles  wiiic  h 
are  ap|ilicable  in  a  case  of  tliis  character  have  been  set  forth  in 
the  decisions. 

(1)  The  l>asis  of  calculation  is  the  **  fair  value  of  the  pro[w 
erty''  used  for  the  convenience  of  the  puhlie.  .  .  .  *'\Vliat  \\iv 
company  is  entitled  to  di'inaml,  in  unler  that  it  nmy  have  just 
eompcnsation,  is  a  fair  return  upnu  the  reasonable  value  nf  the 
pro[)crty  at  the  time  it  is  l»eing  used  for  the  [>ublic." 

(2)  The  ascertain ti lent  of  that  value  is  nut  controlled  by  arti- 
ficial rules.  It  is  nut  a  nmtter  uf  fonuulas,  but  there  must  be  a 
reasnuahle  judgment,  having  its  basis  iji  a  proper  consideration 
of  all  relevant  facts.  Tlie  scope  of  the  inquiry  wa.s  thus  broadly 
described  in  Smt/fh  v.  Amen  (li39  U.S.  546,  547): 

In  ortlf^r  t<»  asrMrtHiTi  tlmt  value,  tlif*  ori|Ldiinl  eost  o(  ronstnietion,  the 
uriioiHit  ♦'X|H^rHie<i  in  jirniiaiuTit  inqtrovemt'Dtj**  the  auiuinit  and  iniirket 
valiu'  (tf  its  hands  tiiid  stuck,  the*  |H'uHeiit,  as  compared  with  the  original, 
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cost  of  construction^  tlit*  probable  earning  caiiacity  of  the  pro|ierty  uu^** 
particiilar  rates  pref5t?ribed  by  statute,  atul  tlie  auiii  required  to  meetojiei 
hig  exj>en8es,  are  all  uuttt«ra  fur  cunHkiemtiou,  and  are  to  be  given  suck 
weight  as  may  be  just  and  right  in  each  cage.  We  do  not  say  that  ihere 
may  not  be  othtT  matters  Uj  be  refjarded  in  estimating  the  value  of  tkf 
pni]K^rty.  What  the  comfmuy  is  entitled  to  ask  is  a  fair  return  iif>on  Itn- 
value  of  thitt  whirli  it  employs  for  the  jmhlio  convenience.  On  the  othe: 
haiiil,  what  the  jiiiblie  is  entitled  t^i  deiimud  is  that  no  more  be  exa/^lrd 
friMu  it  f<*r  the  use  of  a  (>uhlie  hiifhway  than  the  services  rendered  by  il 
an*  reusuuuhlv  wtjrth. 
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(8)  Wltcrc  the  business  of  tho  uarrier  is  both  iiit^jrHtate  anJ 
intrastate*  the  question  whether  a  scheme  of  maximum  rates 
fixed  ]>y  tlie  state  fi>r  intrastate  Iran  sport  at  ion  afPortls  a  f air  ne- 
turii  must  be  determined  by  e( insider ing  separately  the  value  of  ^ 
the  pr<jperty  cnipk^yed  in  tlie  intrastate  business  and  the  caui' I 
pensatiun  aHowed  In  that  business  under  the  rates  presenbed 
This  was  also  ruled  hi  the  Smyth  Case  {ul,  p*  541).    The  reason,  ^ 
tuH  there  stateii,  is  tliat  tbe  state  cannot  justify  unreasonably  luw  f 
rates  for  doniestie  transpc*rtation,  eonsidered   alone,   upon  the 
ground  that  the  earner  is  earning  large  protits  on  its  interstate 
business,  and,  mi  the  other  hand,  tbe  carrier  eannot  justify  uii- 
reasouably  liigh  rates  on  tlomestic  business  because  only  in  that 
way  is  it  able  to  meet  hisses  on  its  urterstate  business. 

In  the  present  cases  tbe  necessity  of  this  segregation  of  the 
domestic  business  m  determining  values  antl  results  of  operation 
was  reef  agnized  by  both  jKirticss.  Voluminous  testimony  was  taken 
before  the  master,  and  nunn  runs  exhibits  cinitaining  data  luid 
calculations  were  submitted  for  tbe  purpose  of  showing  their  re- 
spective estimates  of  the  value  of  the  entire  property  of  the  car- 
riers in  Miunesotat  tbe  amount  of  income  and  expense  in  that 
state,  their  theories  of  apportiotnneut  l»ct\vecu  the  interstate  and 
intrastate  busuicss,  and  their  contenti<nis  as  tf>  the  net  return  far 
hitrastate  trans[)ortatir»n  under  tbe  state  rates.  The  nuiltitud** 
of  liLets  wliieli  are  involved  makes  it  hnpossible  here  to  present 
a  ( oinprebensive  review,  even  in  a  summary  way.  We  must  be 
content  with  a  statement  of  tlie  salient  points,  and  deal  only  with 
those  matters  whieli,  after  a  careful  eoiisidei*ation  of  the  entire 
record,  we  regard  as  eontroUing  rair  dccLsion. 


THE  MINNESOTA  KATE  *.JLf^L 

In  each  of  the  three  cases  (save  in  cen^airj  |i4tr:i-i-Uir>  %- r.i 
respect  to  that  of  tlie  Mmneapolis  A:  St.  Loui-^  Kidij-Jt*^.;  ^  »ii.- 
pany)  tlie  method  adopted  by  the  master  was  m^  fo]lov> : 

The  period  taken  for  the  purpose  of  testing  the  sufficiency  tA  'Jit 
rates  was  the  fiscal  year  ending  June  30, 1908.  During  this  i>eri<yL 
all  the  rates  in  question,  freight  and  passenger,  were  actually  in 
force,  with  the  exception  of  the  commodity  rates  prescrilxfd  l>y 
the  act  of  April  18, 1907,  which  had  been  enjoined.  The  amount 
of  the  reduction  in  the  intrastate  revenue  which  would  have 
been  caused  by  the  application  of  the  commodity  rates  is  shown. 

The  master  found  the  present  value  of  the  entire  property  of 
the  carrier,  used  in  the  public  service  in  the  state  of  Minnesota. 
This  valuation  was  as  of  June  30,  1908,  and  was  made  on  the 
basis  of  the  cost  of  reproduction  new.  The  master  also  made 
findings  as  to  the  original  cost  of  construction,  and  as  to  tlie 
present  value  on  the  basis  of  cost  of  reproduction  new,  of  the 
entire  system  of  the  carrier.  The  estimated  value  of  the  railroad 
property  within  the  state  was  divided  between  the  freight  an<l 
passenger  business  upon  the  relation  of  the  gross  revenue  <lerived 
from  each.  The  part  of  the  total  value  which  was  thus  assign^tl 
to  the  freight  business  within  the  state  was  then  divided  Ix'twccn 
the  uiterstate  and  intrastate  freight  business  on  the  Irasis  of  gross 
revenue;  and  a  similar  division  wasma<le  Ix^twecn  the  iiit*  istiiUf 
and  uitrastate  business  of  the  pro[>erty  value  assigned  to  the  pas- 
senger department.  In  this  way  the  master  found  tli«,'  value  ol  tijr 
property  used  in  intrastate  transportation,  freight  an<l  pasNii^*], 
upon  which  he  compuUid  the  net  return  received  liy  tli<r  <  an  i'l. 

There  was  no  sulwtantial  dispute  as  to  the  amount  of  tbe  ^n- 
tire  revenue  assignable  to  the  state  or  as  to  its  division  U'lw«'<'n 
interstate  and  intrastate  business,  as  an  examination  of  tin-  iian- 
actions  in  which  the  revenue  was  c>ljtained  pennitt^d  iIm-  tnal  iw/ 
of  the  requisite  apportionments  with  reasonable  r<  rtaint  y. 

The  master  also  ascertained  the  t^^tal  ex[><'iiK<'  in<  iiiK-d  by  the 
carrier  within  the  staUi.  This  ex|K*ns4j  was  first  divided  Utwccn 
freight  and  passenger  business.  Thowi  iuins  of  co>t  wlii<li  were 
directly  incurred  in  ea<.h  wnt  of  bnsint'ss,  and  nof  coninion  to 
both,  were  directly  assigned;    and  such  itinis  were  found  to 
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€(rver  about  60  per  cent  of  all  expei^ses.  The  remaining  ifceinB, 
thtise  of  coiiiniou  expanse,  w^nv  divided  between  tlie  freigbt  and 
piLssenger  iHLsiiie^s  upon  tlie  relation,  a-s  to  lunj^t  uf  tlieni,  of 
revenue  train -in  iles,  and  as  to  the  others,  of  i^venue  engine-mile^H. 
Having  tliiis  ascertained  tlie  sliare  oT  the  expense  within  the 
state  of  the  freight  and  passenger  departnienttJ  respectively,  it 
remained  to  divide  that  share,  iii  each  ca^se,  between  the  inter- 
state and  intrastate  business.  This  apportionment  Avas  made,  iji 
tlte  ciise  i>f  freight  expense,  upon  what  ^vas  termed  an  "  equated 
ton-mile  basis  " ;  and  in  the  eas«  of  passenger  expense  upon  aji 
^"^  equated  ptisseiiger-mile  basis/'  Tliat  is  to  say,  the  master  enii- 
eluded  that  tlie  cost  per  ton  mile  of  doing  the  intnistate  freight 
business  was  at  least  two  and  one-half  times  the  cost  per  ton 
mile  of  the  interstate  freight  business,  and  hence  he  divided  the 
total  freiglit  expense  aeeording  to  the  relation  of  the  intei-state 
and  intrastate  ton  miles  after  the  latter  liad  l>een  iuereai^ed  two 
antl  *>ne-lialf  times.  In  the  case  of  the  passenger  expense,  he  coo- 
eluded  that  the  cost  jier  ptissenger-mile  in  the  intrastate  busi- 
ness was  at  least  15  per  cent  greater  than  that  in  tlie  intei^tate 
business,  and  the  total  passenger  exix^nse  was  divided  upon 
the  relation  of  passenger*miles  after  hiereashig  the  ititnistMe 
ptisseuger-miles  15  per  eent^    liy  the  use  of  equalizijig  factors, 


iTlie  method  is  illustrated  frniii  the  foUowing  extract  from  the  lindings  lii 
the  Northern  Paeitic  Case : 

ByrATKii  Ton-Mile  Basis 

Freight— On  bnels  of  t  l&trastiite 
t^m  mile  costing  aui  much  as  '2j5 
iiiterj^tiitti  ton  TO  I  lea  Actuitl 


lntn*»tate  tirii  iiii1e€ 
lQt«rHt&te  too  miles 


Equiite<]        Proportion     Op^rmtlos 

ExpA. 

l.T(\.'W!ri,*)«H  X  2.5  =  .'^20,4r*2,47M  =  li5.362%    Sl,355/JT3.82 

VMiO,Hm.4iM  X  L0=  9tlOJ09.4^1t  =  7i.i^m>      3,988.444,48 
_  _____ 


1,091,290,4$2  1.287,161,«»e4  =  100.% 

Equated  PASttEyoER-MiLB  Basis 


PAMengor^On  liailB  of  tOO  Intr»- 
9tnUi  |;)ii»,^n|j;«ir  inilea  costing  iih 
nuicb  ft,*  115  interstat*  paj^ftijiigv'r 


mOes 

Intrastate  passenger  miles 
Inter^tnte  passage r  miles 


Actual  Equated     Proportion     Operating 

Expft. 
62,317.140  X  lAr,  ^-   m,l€Ajn  =  37.347%     |;^%325.18 
10f>,9fU.l«>X  1.00^  HX),^W1, 180=  52.653%    1.448»306.T7 

ir»3,24H,330  ltil,(«k-|,891  =  100.%      $12,31 1,631. 56 
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the  same  result  was  obtained  upon  wlmt  waa  ealled  an  "equated 
revenue  ba^iis/'  ^ 

The  net  profits  of  the  interstate  and  intrastate  businesses,  re- 
spectively, passenger  and  freight,  were  then  fonnd  by  detUieting 
the  apportioned  share  uf  expense  from  the  apportioned  sliare  of 
revenue,  and  the  rate  per  cent  of  the  net  profit  up(*n  the  rate 
vahie  ast^igned  to  eat;h  sort  oi  business  was  computed.  The  nia.s- 
ter  concluded  tliat  the  returns  from  intrastate  transportation 
were  unreasonalily  low,  aiul  hence  that  the  rates  in  question 
were  eonfiseatory* 

The  validity  of  tlie  result  dej)ends  npf»n  the  estimates  of  the 
value  of  i!ie  property  within  the  state  and  tiie  aiiportionuients 
both  of  'value  and  of  expense  between  uiterstate  and  intrastate 
operations. 


1  Equated  Revenue  Basis. — la  the  case  of  the  Northern  Pficific  Company  it 
was  foiijvd  I  hat  tlie  relation  of  freight  revenue  per  ton  per  mile  Oerived  from 
the  intrastiUe  biLsineas,  ivs  compared  with  the  intei*stiite  luiKineKs,  was  as  1.4387 
is  to  l.OOOU.  'riie  relation  of  etist  per  ton  per  mile  in  the  intrasuvte  litiMinesw 
in  propirtitin  lt>  revenue^  to  the  rust  per  Ion  j>er  mile  iu  iiiterj^t-ate  bu^inesH  in 
proportion  Iaj  revenue^  was  then  found  to  be  a«  1.7377  Is  to  L(X>0<^  iw  follows: 


2R0  ^  1.4aH7 
100  "^  1.0000 ' 


1 .7:177 
1.0000 


Tlie  actual  intrastat4>  freipfht  revenue  was  midtiplied  hy  1.7S77  to  obtain 
the  equated  revenue,  find  thus  the  name  percentages  were  obtained  as  on  tlit? 
equated  tou*mile  basin,  a8  follows : 


IxUlMtAto 


EqUATEp  JtEVE>-i'E  Basin.  Fueigiit 

Actual  Iti*veiiiir*  l^juiited  Roveiime 

.     ,     ,     $l,5^V^-*.^XlJ377=$2J02JU).:i9~t2r».n62^t' 
.     .     .       7,iib'SJMAlXl.         =    l,m:\JMAl=74Mii¥)i> 

$io,»56,453.ao-  iob.%  " 


The  relation  of  iv^vf*mn>  prr  pjiA^eiitjer  nnle,  inti^astate  and  interstiite,  was 
found  Uf  be  iks  1JJ(«*2  is  to  IJKHMI ;  an<i  tluin,  the  rehition  o(  eoHt  per  i)a««entfer 
mile  in  relation  to  revenue  hvus  as  lAtWi  is  to  l.OOOO.  The  division  \va«  then 
made  lua  follows : 

lOirATKD  R£VE34tTK  BASn».    PAMKSOER 

Ai^uml  R«» venue  B>juat«Hl  fleveitue 

iDtrsitAte Sljn,"V,lW).34xl.I305  =  $l,lM,7<i:i8l  =  :f7.S47% 

llitenttat«     .......       l,mOJ18.17XK         ^     1,W<>J1«.17^62.653'^ 

$3,OW,481.W6=100.% 
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It  will  b**  onnveiiient  to  take  up  the  tliret!  cases  separutelj: 
1.   N**rth('rn  Pacljii'  littllwaif  C^tNij^HiHj/.   The  par  vulue,  April? 


1908»  uf  tile  stock  uf  tl 


fi>iinil  to  lie  S^2l[iJhW 


tiiiipauy, 

634.99,  hikI  of  the  lioiids,  8190,25t>,577Jit> ;  total,  SW05Ji>*v 
892.(^5.  (IriclndtMl  iiv  this  stiitenieut  of  eapital  ntock  is  the  sum 
of  StJ0,539,t):i4.99  receivea  tu  Ai>ril  80,  1908,  upon  subsL-rip 
tions  to  new  capital  stwk  [S95,000,000]  aiitiiurizeil  by  stoci 
holders'  resolution  Janiuiry  7,  1907.) 

These  securities  anil  tlieir  value  in  the  market  rest  upon 
entire  property  of  the  eompany.  They  hielude  assets  of  con^siilj 
erable  value  {for  example,  the  stoek  «jf  the  Northwestern  In 
provemeut  ('oiupaiiy,  owning  extt^usive  eoal  hvntls),  which 
however,  do  not  form  |>art  of  what  may  he  called  the  operattii 
property  of  the  company,  or  that  devoted  to  the  puhlie  serrk'd 
upon  which  tlie  fair  return  is  to  l>e  eakulated  (15  Inters.  Con 
Rep.  37t),  397,  407).  Referring  to  the  market  value  of  the  js* 
curities,  tlie  master  said :  **  Assets  mid  property  not  devoted 
public  service  have  not  been  vahietl,  and  as  tliey  ai-e  a  htvge  ele 
ment  in  stock  valuation  it  frdlows  that  value  of  bonds  and  stoeli 
is  wholly  unreliable  and  ciyniot  be  used  in  these  eases  as  an  ete 
ment  in  determining  the  value  of  operating  property,  or  as  a  hsi^ii 
for  rate-making/'    hi  this  view  the  master  was  un(h>ubt<;dly  right 

Mucii  evidence  was  produced  before  the  master  for  the  puf 
pose  of  showing  llu?  actual  cost  of  conKtmction  and  etjnipiuent  of 
the  entire  railroad  system  from  tlie  lieginning  thnvn  to  April  3<\ 
1908.    Tliis,  the  master  states*  coukl  he  shtnvn  otdy  by  thn  cot- 
porate  books  and  records;  and  hi  the  early  history  of  the  origtj 
nal  comjiany  these  are  somewhat  obscure  UTid  uncertain,  and,  by 
reastm  ejf  lapse  of  time,  could  m^t  be  veriHed  by  other  pn> 
Tlie  total  investrneut  eost  of  the  rail  mud  systeni  of  the  Norther 
Paciiic  thus  shown  was  $309/2r)2,7orx    This  uicluded    certain' 
itenLs  whieli  the  master  held  not  to  be  properly  allowalde  as  a 
part  of  the  e(»st,  and  after  their  deduction  tlie  eost  was  fmind  \o 
be  .S-i  12,243,555.    Of  this  investment  cost,  it  appears  from  the 
evidence  submitted  l>v  the  company's  comptmller  that  the  sui 
8128,184,985.82  was  expended  b>r  eonstruetion  and  equipment| 
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and  for  imprnvi'ineiUs  ami  Iji^tlennejits,  during  tla^  prrlnd  frnra 
September  1,  1896,  to  April  80,  1908.  Tlio  master  I'omu!  that 
the  Miiinesotti  tra<'k  iiiileagt!  is  siihfitanlially  -1  per  cent  of  tlie 
trac'k  iiiiieage  of  tlie  wliole  syt^teiu  ^  and  that  if  the  cost  weiie 
proportioned  accord iJigly,  the  amount  assignable  to  the  state  of 
the  entire  cost  of  construction  iind  «."tpiipineut,  as  stated,  ^\civild 
lyv  $t)o,o71,40iJ, 

The  mastor,  howrven  ami  the  court  Indow,  in  contirinlng  liis 
findings,  hcid  that  rates  were  not  to  Ik*  predit^atiMl  uptin  the 
original  investment* 

Taking,  us  the  basis,  the  cost  of  reproduction  new,  the  inasler 
found  the  value  of  the  eirtire  railroatl  system  or  operating  property 
of  this  (H>mpany  to  be  $4t5t2,*)fH),4S9,^  The  value  of  that  portion 
iyf  the  systi^m  which  was  in  the  state  of  Minnesotii  was  separately 
found,  on  the  same  biisis,  to  be  S9(),204,f>45.  It  was  upon  this 
estimate  of  the  value  of  the  projierty  in  the  state,  as  app<irtioned 
between  the  interstate  and  intrastate  business,  that  tlie  master 
computed  llie  rate  of  return. 

The  tt>tal  nc^t  i>ro(its  of  the  company  for  the  fiscal  year  eruling 
June  30,  lOtKS,  frotu  its  Minnesota  business  (interstate  and  in- 
tnistate),  was  found  tt>  be  J?5,481,514.50.  Tliis  was  iMpud  to 
t}.t>21  per  cent  on  tlie  entire  estimated  value  (4'  the  iir(*perty. 
This  showing  of  the  results  of  the  entire  hnsiness  at  once  dii*eet8 
attention  to  the  im[inrtanec  of  the  methods  adopted  in  making 
apportionments;  l>ut  In^fore  i'onsidering  these,  the  ipicsiion  is 
present**d  as  to  tlie  soundness  of  the  underlying  estimate  of 
value.  May  it  Im?  accepted  as  a  basis  for  a  finding  that  the  rates 
are  coniiseatory  ? 

1  The  master  found  Hiat  tlie  totsil  inn  k  niik'iij:*?  of  the  sy^teni  was  7nU5.80 
and  tljiit  the  track  niilcaM*?  in  Mijane.Hfda  vviis  UJ*25,i!0.  In  bntli  liascs  *<jnii's, 
yurds,  and  hidinj^8  were  iiu'liided.  In  Minnt*t«>ta,  as  Mrnvvti  by  th«  enriipuny's 
8Uiteinent»  the  "eassin^,  «iflL\  and  inthititry  ti-aeks'*  aiinuint^rl  tfp  r>12.41  niiloa, 
leaving'  for  the  8ui^,de  traek.,  :ind  HiH-ond  and  thrnl  main  Ira^'k,  luileH,  a  tnUil  uf 
1112.70  iiidi'^. 

*This  estimate  did  not  include  the  interest  of  the  Northern  I'ncifie  in  the 
SiiMtkane,  I't^rtland  &  Seattle  Railroad  whieti  was  under  eonHtn;eliun.  <ir  the  Bi^ 
Forks  &  Internatiniial  Fans  Railway,  nrtlie  Miniie^jtai^  Imernutiomil  Railway, 
or  in  certain  tines  hi  Majjitoba,  umler  lease,  vvkicb  v^ere  foiujd  not  iu  be  part 
of  ibe  operating  sy ale ru. 
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Values.   The  items  entering  into  the  valuation  are  set  forth 
in  the  margin.^ 

1  Valuation  —  Northern  Pacific : 

1.  Lands  for  right  of  way,  yards  and  terminals #21,094,583 

2.  Grading,  clearing,  and  gruhhiug 12,331,541 

3.  Protection  work,  rip-rap,  retaining  walls 374,001 

4.  Tunnels 2SS3,2S0 

6.  Cross  ties  and  switch  ties 3,657,576 

6.  Ballast 1,900,969 

7.  Rails 5,645,307 

8.  Track  fastenings 727,228 

9.  Swit(>.hes.  frogs,  and  railroad  crossings 303,717 

10.  Track  laying  and  surfacing 1,600,591 

11.  Bridges,  trestles,  and  culvertii 3,586,063 

12.  Track  and  bridge  tools 28,073 

IH.  Fences,  cattle  guards,  and  signs 471,600 

14.  Sto(;kyards  and  appurtenances 37,098 

15.  Water  stations 436,489 

16.  Coal  stations 120,039 

17.  Stations,  buildings,  and  fixtures 920,423 

18.  Miscellaneous  buildings 1,054,874 

19.  Steam  and  eleirtric;  iwwer  plants,  gas  plants 196,338 

20.  General  reiMiir  shops .• 1,162.934 

21.  Shop  machinery  and  tools 629,322 

22.  Engine  houses,  turntables,  and  chider  pits 1.026,346 

2:3.  Track  scales 38,520 

24.  Docks  and  wharves 708,306 

"  .*  r  lutcrhx'king  j)lants  and  other  signal  apparatus 114,430 

'T   } 

"  *  I  Telegraph  and  telPi>hone  lines 285,145 

28i.  General  otiice  furniture 73,654 

29.  Solidification  of  roadl)e<i.    (Absorl)ed  in  above.) 


Total  1  to  28 •58,728,685 

30.  Engiup<*ring,   superintendence,  legal  exjwnstvs,  4 J  per  cent 

lto28 2,785,036 

31.  LcM'omotives 3,454 ,040 

32.  Passenger  equipment 1,349,829 

X^.  Freight  <'ar  equijnnent 7,51^,722 

'M.  Miscellaneous  e<|uipnient i$72  477 

35.  MariiK!  e<|nipment  (none) 


T«)tal  items  1  to  :J4 $74,209,789 

3r>.  Freight  on  i-onstnu'titm  material  — absorl>e<i. 

lyi.  ContingeniMes.  ."»  per  cent  1  to  :u 3,710,479 

;W.  Stores  and  supplies  in  Minnesota 2,(V>H,976 

.'W.  Interest  <luring  construction,  4  jwr  cent.  2i  years, 

items  1  to  ;^^ 7,420,957 

40.  Interest  in  terminal  proi>erties,  St.  Paul  deixit,  Duluth  dei>ot, 

Minnesota  transfer 2,2()4.;U4 

•y0,2(>4,5ir 
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The  first  item  is: 

''  Lands  f(ir  right  of  \va}%  yards,  and  tennuial.s,  $21,024,502," 
This  is  for  the  bare  land,  withont  stincture.s  ur  imjirovements 
of  any  stut,  a*s  the  entire  cost  of  reproduetiijii  in  building  the 
roiwl  and  erecting  all  the  existing  stnittnres  is  rovered  in  other 
items.  Tlie  master  states  that  the  amouiit  tluis  allowed  for  land 
is  made  np  as  ffdlows: 

Terminal  prtiperties^  St.  I'aul  appniiftcmciir.  of  Read,  Watson  & 

Taylor,  an  laodified  by  railroiul  L-oinpany      ......  87,045,100.24 

Add  5  per  c*^at  for  the  cost  of  a^'qaisitioii  ami  consequential 

(laojiig^H 383,266.01 

rrofH^rfy  actiuirfd  afti^r  apprai.sc^rnt^nt ,     ,  328,726.00 

MiimeaptiliH  appmistmieiit  of  Elvvoiul,  Baniey.  and  Ridgeway,  as 

ni<K!itied  by  railway  ooni|any 4<,(J27/)1(S.17 

Atbl  fi  per  cei]t  f[>r  ai.(|iu»jlion  and  corLSCt|uential  (lainage»    .     .  201,380.80 

Property  actjuiretl  after  fippnii  seme  lit    .     , 227,7B7,20 

Uiiliitli,  appraiKemi  nt  of  Stryker,  Mendeiihall,  and  Little  .  ,  3,002,443,43 
Add  26  jHT  cent  U^r  railway  value,  cost  of  acquisittoD,  and  con- 

fitHjuential  darnai!;<;H  . 1*00,010.85 

Tut^d  value  of  t-prmiHais 17,315,800.46 

LtintLs  outsid«  of  tenninals 3,708,0^3.45 

Grand  total 21,024,602.90 

The  appellants  insist  that  no  more  than  89,498,099.27  should 
liave  lie  en  allowed. 

It  is  contenclecl  that  the  vahiation  was  made  upon  a  wrong 
theory ;  that  it  is  a  speeulative  estimate  of  **  cost  of  ivproduc- 
tion";  that  it  is  largely  in  excess  of  the  market  value  of  adja- 
cent or  similarly  situated  property ;  that  it  does  not  represent 
tlie  present  vahu*,  in  any  true  sense,  but  e< institutes  a  eon ject lire 
as  to  the  amount  whieli  the  railway  emnpany  would  have  to  pay 
to  acquii'e  its  right  of  way,  yards,  and  terniinaH  on  an  assum[>- 
tion,  itself  inadmissible,  that^  while  the  raih-tnid  did  not  exist,  all 
id  her  eraiditions,  with  respeet  to  the  agrit  ultnral  and  industrial 
development  of  the  state,  and  the  location,  population,  and  ac- 
tivities of  towns,  villages,  and  eities,  were  as  they  now  are. 

We  may  fii-st  consider  the  basis  fur  the  finding  with  respeet 
to  the  "  lands  outside  terniinals^''  —  that  Ls,  the  right  of  way  and 
station  grouuds,  etc.,  outside  the  tluee  cities. 
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(a)   Lanth  outmJe  tvrminfih.     Tht:  coniplainants'  witness 
Mr,  Cooper,  the  land  coinmissioner  of  the  eoiupaiiy,  virho  lias 
charge  of  the  ktitl  jrruiits  fr>r  its  entire  system,  of  its  right  tif 
way  and  land  puruhusus,  and  has  hud  a  wide  experience  in  con- 
nection with  land  values  along  the  lines  of  the  railway.    In  the 
latter  part  of  190(j,  the  state  notitieil  the  company  to  report  the 
value  of  it^  properties,  requiring  a  statement  ui  one  coluum  of 
the  **  market  value,"  and  in  another  eohimn,  oi  the  '*  vahje  for 
railway  pui poses."    Mr.  (\Ki|>er  wjus  instructed  to  prepiire  the 
valuation  for  this  report,    t'rom  the  information  he  I'eeeived  in 
special  inrpin-ies,  and  his  own  kn(W ledge,  and  following  what 
he  uinlerstood  to  1x3  the  instructions  from  the  state,  he  net  down 
under  the  headhig  of  *'  market  value/'  not  the  market  vahie  in 
the  propi-r  sense  of  that  term,  hut  what  in  his  judgment  it  would 
cost  the  railroad  company  to  acquire  the  land.    This  included  an 
excess  whicli  he  estimated  the  company  woidd  have  to  pay  over 
the  market  value  of  contiguous  and  sinidar  property  if  it  were 
called  upon  to  undertake  such  a  reproduction  of  its  right  of  way. 
It  did  imt,  howt'ver,  cndjrace  an  allowance  for  payment,s  which 
might  have  to  he  nuide  for  imprfjvements  that  possihly  might  be 
found  upon  the  property  in  such  case,  or  for  the  consequential 
or  severance  damages  which  might  possihly  have  to  be  met,  or 
for  the  expense  of  acquisitioji.    These  supi>osed  adrlitioual  out- 
]nyH  he  inidertook  to  estimate.    For  tliis  purpose  he  increased 
the  **  market  value"  as  stated  (in  the  case  of  agricultaral  lamb 
generally  multiplying  it  by  three),  and  thus  n*a(^hed  the  amount 
set  down  as  the  "value  for  railway  purposcj^."    As    it  serves 
clearly  to  Ulustrate  the  theory  upon  whicli  ihe  laml  vahiations 
were  nuwle,  we  make  the  folk>wuig  excerpts  fronj  Mr.  Coo|»er's 
testimony : 

TA«  M(i»tfr.   When  you  speiik  of  valuta  y*>u  momi  t'i>st  of  piirchAse? 

nV/zif/f.*.  Coat  of  jiurchasv;  wf  nre  umi^  thi'  word  "  value  *'  »4»in<?whiii 
wroB^dy,  as  w«  are  talking  along  hure.  It  is  tlu^  cost  of  iHirehiising  that 
property  to-day. 


^ 
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Wt/rtfj**,    The  word  **  valut!  '*  dot-s  n't  8wui  to  ^ne  i<\  fit  this  eaae,  bec^usMJi 
all  the  time  we  are  figuring  on  the  cost  of  reprodueing  this  l»ro|)erty»  i&nd 
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our  hiHtnit^ticms  from  tlu'  stat«j?  us«  the  word  •♦  rc|»mdiic*'*"  Xnw,  if  u  mil' 
road  compiiTjy  vunUl  buy  projx^rty  at  what  is  ^^f  nt^rally  considt^n^d  it*»  vtiliit% 
the  word  **  value  "  would  lit  in  all  right,  hut  tht^re  is  this  exceas  whitdi  a 
railrtijid  comjiauy  hiia  to  pay  beyond  what  is  gt^nerally  accejited  as  ita  vaiut? 
whicli  increai?es  the  cost  of  reproducing  a  railroad  pnipcrty. 

Q.  And  thiM  I'XceHH  which  you  now  speak  of  is  inrhidtd  in  your  market 
values  as  re-ported  to  tlie  state  and  used  in  your  U-stiniony? 

.1.  That  is  ri|j^ht.   .  .  . 

Q.  ,  ,  .  W«'ll,  now»  does  the  ti*rni  **  nmrkct  value"  as  yi>u  have  used  it 
in  making  this  r»*[M>rt  to  Uu;  state  and  in  your  testiuiony  here  have  the 
Banie  meaning,  or  is  it  used  in  the  same  sense  with  reference  to  the  values 
you  have  fixeil  and  reiMjrted  to  the  stat-e  frtr  pro|>ertieM  on  the  right  of  wtiy 
outnide  of  the  terudmiis  anil  ontside  of  the  larger  cities  Y 

J.  Oh.ye^. 

Q.   As  in  the  cities  here? 

A.  Yes;  thf  same  rule  was  ai>plied  all  through  hi  tlie  ^Minnesota 
valuations. 

Q.  Thereftire,  your  judgment  as  to  the  value  of  the  railroad  projK'rty  is 
always  that  it  is  highi*r  than  tlie  viihie  of  contiguouH  property? 

.1.  Yes,  y«"s,  that  is  true.  .  *  * 

Q.  So  that»  in  every  case,  what  ynu  rail  the  market  value  is  tlie  value 
of  contiguous  or  similarly  situated  property,  with  an  additional  amount 
which  a  railmad  company  is  ordinarily  comj>elled  to  pay? 

J.  That  is  right.  .  .  . 

(I.  You  have  pid.  into  tlie  luarket  vahi*^  the  excess  which  a  railnm^l 
com  puny  pays  for  land? 

A.  That  is  corrects 

Q.  Then,  when  yon  luultiply  that  by  3,  you  are  multlphnng  by  3  one  td 
the  elements  going  to  make  up  exeessive  cost  t-o  a  railroad  conifjiuny  ? 

A.  That  is  right  .  .  » 

ii-  And  you  are  unable  to  state  how  mueli  u]»on  tlie  average  you  liuve 
adde<l  to  the  true  or  normal  inark*-t  vahii%  to  allow  for  the  iidditii>n;il 
amount  which  the  railroad  eouipany  Wfiuld  have  to  pay  upttn  the  hyjioth<*wis 
that  it  is  now  coniiJelled  t^j  purchase  the  laud  ? 

A .  That  is  correct* 

Q,  And  then  Imviug  deteruiined  to  jTuir  ?<atisfHction  at  what  figure  or 
sum  you  woidd  phvce  the  market  value  of  this  property  to  the  railroad 
company,  as  you  have  descrilwd,  you  have  athle^i  another  siuu  for  sever- 
ance damage,  cost  of  improvements  unnecessary  to  the  company,  easements 
in  abutting  projierty,  antl  general  ejcpeusen? 

.1.   Til  at  is  correct 

Q,  Antl  \mi  have  determined  that,  in  agrieulturiil  commuuitlcii,  thia 
second  additioa  is  shown  by  the  use  of  the  multip»Ie  tJ? 
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A,  I  think  the  moltiiile  of  3  U  too  low,  mud  I  so  tesiilied  in  this  can 
When  you  are  going  through  a  highly  coltirmted  countij*  I  think  the 
multiplier  of  3  is  not  enough. 

Q.  But  that  is  what  you  used  for  the  purpose  of  the  li^^ht  of  wmj  Tiloe 
of  land  through  the  agricultural  communities? 

A,  That  Ls  right,  in  this  state. 

Q.  And  in  the  cities,  in  the  three  large  terminals,  toq  have  added  to 
what  you  desrrrilie  as  the  market  value  of  the  lands  to  the  railroad  com- 
fiany,  ascertainefl  as  descril^rd  hy  you  already,  the  amount  necessary  to 
firrMluce  the  differffnce  shown  in  your  testimony  between  the  market  valne 
of  the  teniiiuals  and  the  right  of  way  value? 

A.  That  is  right 

Q,  And  while  you  are  ahle  to  show,  and  we  can  ascertain  from  anin- 
s|iection  of  your  testimony,  the  amount  of  the  difference  between  the 
market  vahie  Ut  the  railroad  Cfmifiany,  as  you  have  described,  and  the 
right  of  way  vahie,  and,  in  the  rural  communities  or  agricultural  districfeB, 
the  difference  lM;tween  the  market  value  to  you  and  the  right  of  way  value, 
there  is  nothing  in  any  of  your  exhibits  which  will  show,  nor  are  you  now 
prejrtin'd  U)  states  the  difference  in  what  might  be  termed  the  normal,  true, 
ordinary  tuarkt^t  vahie  of  the  lands  to  the  ordinary  individual,  and  the  sum 
which  you  have  fixed  as  the  market  value  to  the  railroad  company  if  it 
were  now  coini>elled  to  purchase. 

A .  Tliat  is  correct. 

Th(;  "market  value"  of  the  lands  (outside  of  the  three  cities) 
thus  fixed  and  reported  to  the  state  was  ?2,008,-t91.50,  and  the 
inereas(;d  amount  estimated,  in  the  mamier  stated,  which  was 
r(»[)orted  as  the  •'  vahui  for  railway  purposes  "  wius  84,9-44,924.60. 
Thci  latt/<*r  amount  was  submitted  by  the  complainants  in  tliis 
ciisii  as  tb(»  value  of  tlie  lands.  Th(^  master  thought  that  the 
complainants'  witness  used  too  large  a  multiplier,  and  allowed 
75  per  (-(Jilt  of  the  amount  thus  claimed,  or  .?3,708,693.4o,  statii^ 
that  this  was  det(5nnin(*d  upon  as  the  '*fair  reproduction  value 
of  tb(^  j)r()perty."  This  allowance,  it  will  be  observed,  was  alxmt 
$1,700,000  in  exeess  of  Mr.  Cooper's  estimate  of  "market  value"' 
as  that  term  was  used  in  making  the  report. 

(b)  Trrnihial  propertivit.  This  term  is  used  to  designate  the 
lands  for  the  rit^ht  of  way,  yards,  and  terminals  in  St.  Paul,  Min- 
neapolis, and  Dulutli.  The  total  original  cost  of  these  lands  to 
the  company  (aec^ording  to  its  statement  btused  on  the  l)est  in- 
formation obtainable),  including  purchases  to  April  30,  1908, 
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was  $4,527,228,7G.  The  master  al!owt!il  as  tlit'ir  value,  apart 
froiii  lite  iinpriwemeutH  iiiatle  by  the  e(*jni)auy,  wliieh,  a,s  we  have 
mu]y  were  enibraeed  m  tlie  other  items  of  reprcRluetion  cost,  the 
miiii  of  $17,31 5,^09,45. 

Ill  preparing  tlie  valuation  for  tlie  report  to  tlie  state,  Mr- 
Cooper  employed  real  estate  men  in  eaeh  of  tlie  eities  to  make 
an  ui>praLsenient»  He  instrnetetl  them,  an  he  testifies,  '*  to  make  a 
eotiservative  rept)rt  of  the  eost  of  reprochieing  the  properties 
owned  by  the  company  in  viwh  of  their  respective  eities/'  They 
divided  the  pn>perty  into  *listriets  and  reported  their  estimate  of 
unit^  of  vahie,  iw,  for  exam[>le,  by  the  sf[nare  foot  Mr.  t'ooper 
took  these  reports^  dlseus8ed  their  valuations  with  the  appraisers, 
and,  aided  by  his  own  knowledge,  fonned  an  uidependcnt  judg- 
ment, in  no  case  inereasing  and  in  some  instances  {with  respect 
to  certain  St.  Paul  and  ^linneapoMs  property)  reducing  the  ap- 
jiraisers''  values,  lie  then  set  forth  under  the  heiuling  "  market 
value,"  in  the  reprjrt  to  tlie  state,  as  deserilxHl  in  the  testimony 
we  have  quoted,  his  estimate  of  wliat  it  would  eost  the  eomitany 
to  piirehase  these  lands,  exclusive  of  improvements  that  might 
be  upiai  them,  sevemnce  and  eonsequeniial  (homages  and  ex- 
penses incident  to  acquisition.  The  amouiits  lie  thus  fixed  were 
as  follows:  for  the  property  ui  St,  Paul  ?7,*Uo,l00.24 ;  in  Min- 
neapolis, S4,027,<)lt).T7;  in  Dulut!*,  ?3, 555,593, 9 3.  In  the  ease 
of  the  St.  Paul  and  MinneLipolis  projierties  the  amounts  are  pre- 
cisely those  adopted  by  the  master  in  his  Undings,  and  to  this  he 
adds  5  per  cent  to  cover  cost  of  acquisition  {md  consequential 
damages.  The  master  was  of  the  ophiion  that  the  a[»praisers  of 
these  properties  wtre  "fully  impressed  witli  their  vahie  for  rail- 
road purposes"  aufl  that  their  appraisement  as  verified  by  them 
Ixdore  him  and  nuKlitied  by  the  railway  company  *Ms  a  generous 
vahiaticju,  and  should  be  accepted  as  full  railroad  value  of  the  ter- 
minal properties,"  and  it  was  sf*  aecepietl  with  the  additirm  al)0V6 
stated.  With  resj>ert  to  the  Uuluth  projK^rty,  wliere  the  appi-aise- 
ment  appears  to  have  i-ested  njion  the  ordinary  values  of  real 
estate,  the  master  sets  foitli  as  t!ie  appraised  value,  S3,602,443.43, 
to  which  he  jidds  25  per  cent,  or  SyOO,dl(L85,  ^*  for  railway 
value,  cost  of  acquisition,  and  consequential  damages." 
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In  reviewing  the  diulings,  the  t'uint  below  reached  the  con- 

cUision  that 

tlie  iim«U*r  m  efft^et  found  that  the  cost  of  re[irod»ctioa  and  th«>  prpscnl 
Vtthie  of  the  lauds  for  the  teniiinals  in  the  three  great  citiei*,  inctmling 
therein  all  cost  of  acqiUHition,  conHiMiui'Utial  damages,  and  value  for  rail- 
road vise  which  lie  allowed,  was  only  ahoiit  Hn  jrt»r  cent  more  than  tbi? 
noriir.tl  value  of  the  lands  in  sales  between  private  parties.  He  found  tin* 
valu»*  of  tlie  hinds  niitmda  the  t<*r«iinab  t^j  be  only  twice  their  normal  vahie. 

From  our  exaiiiiiHitinii  of  the  evideiiee  wv  are  unable  to  ron- 
clutle  tliat  the  excess  stated  may  1k^  thus  limittnL  What  is  termed 
the  normal  value  does  not  satisfactorily  appear.  It  further  will 
Ik*  observed — ^from  the  sujuniary  of  vahiati^»ns  we  have  si^t  forth 
in  the  margin*  —  that  *he  auKJUUt  thus  allowed  m  it«m  1  for 
lands,  yards,  and  terminals,  both  iii  and  out  of  the  three  citie« 
($21,024,502),  wa.s  included  in  the  total  mi  whiidi  il  per  cent 
wa«  allowed  in  item  30  for  *'  engineering,  superintendence,  Irgal 
expens<:'s,"  and  again  wtis  iiiehidetl  in  the  total  on  wliieh  5  per 
cent  wan  allowed  in  item  37  f(»r  ^^eontijigencies,''  and,  in  adth- 
tion,  was  included  in  the  total  on  which  10  per  cent  was  allowed 
in  item  o9  for  '*  interest  during  constractioji/' 

These  are  the  results  of  the  endeavor  to  apply  the  cost<if* 
reprwluetinn  method  in  detenu  in  ing  the  value  of  the  rijjlit  of 
way.  It  is  at  onee  appaix^nt  tltat,  so  far  as  the  estimate  rests 
upon  a  supposed  compulsory  feature  of  the  aeipiisitioiL,  it  can- 
not be  sustained.  It  is  said  that  the  company  wouhl  be  compelled 
U*  pay  UKJie  than  what  is  the  normal  market  value  nf  property 
iji  transactions  Ijetween  private  parties;  that  it  would  Ia<*k  the 
freedom  tliey  enjoy,  and,  in  view  of  its  needs,  it  would  have  to 
give  a  higher  price.  It  is  also  said  that  this  price  would  be  iu 
excess  of  the  present  market  value  of  contiguous  or  similarly 
sitiuittMl  pinperty*  It  might  well  be  asked,  who  shall  deserilio 
the  cftnditions  tliat  won  1*1  exist,  or  the  exigencies  uf  the  hypo- 
thetical owners  of  tlie  property,  on  the  assumption  tliat  the 
railroad  wi^re  removed  ?  Ihit^  aside  from  this,  it  is  itn[K)88ihle 
to  iLssunie,  in  making  a  judicial  finding  of  what  it  wouhl  cost  to 
acquire   the   propeily,  that  the  company  would  be  compelkil 

^  See  note,  p.  690. 
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to  pay  iiimv  tluin  its  fiiir  market  value.  It  is  e<|(ii|>peil  witli  the 
govenjuieiital  power  of  (jiiiiiient  ilrjiiiain.  In  view  of  it^  puhlie 
Iinqmse,  it  lias  Vieen  granted  ilm  privilege  in  order  to  prevent 
advantage  Iteing  taken  of  its  neeewsities.  It  would  he  free  to 
stand  njion  its  legal  rights,  and  it  eauiiot  be  supposed  that  they 
would  be  disregarded* 

It  m  urged  tliat,  hi  this  view,  the  eompany  won  Id  ho  bound 
to  pay  the  "railway  value"  of  the  pr(*iM:*rty.  Hut,  supposing 
the  railroad  io  be  oblit-erated  and  the  lands  to  be  held  by  othei^s, 
the  owner  of  each  jiareel  would  l)e  entitled  to  reeeive,  on  its  con- 
tlenntation,  its  fnir  mnrhi  palm  for  all  its  available  uses  imd 
purposes-  Utu'tt'd  iitates  v*  Chandler-Ihinhar  Water  Pmver  Ca., 
decided  ^lay  2<j,  1913  [229  IL  S.  — ,  miU',  iWM,  33  Sup.  Ct. 
Rep,  0*>7].  If,  in  the  case  of  any  such  owner,  liis  property  had 
a  peculiar  value  or  special  adai>tation  for  railroad  purposes,  that 
would  lie  an  element  tc*  \m'  eonsiilered*  Misaixstffpi  ^f  It.  Jlivcr 
Boom  Co,  v.  Panemm,  9H  V .  8.  403,  25  L,  e*l  20ii;  Shovmahf  \\ 
United  States,  147  U.  S.  282,  37  L,  ed.  170,  13  Sup>  Ct.  Hep. 
3t)l  ;  Uififfd  Stilt CH  v.  (yiiaitdlrr-Ihtnhttr  Wtifer  Power  (V.,  tfupra. 
But  still  the  iiupiiry  wtadd  be  as  to  the  fair  market  value  of  the 
property;  m^  to  what  the  owner  had  lost,  and  not  what  the  taker 
had  gaineti  Bonton  Chamfn't'  of  i^juiineree  w  BoHton^  217  \\  S. 
189,  195,  54  L.  ed.  725,  727,  39  Sup,  Ct.  Hep.  459.  The  4wner 
would  n*it  Ik?  entitled  to  demand  payment  of  the  amoinit  which 
tile  pro[ terry  might  be  deeme<l  worth  to  the  company  ;  or  of  an 
enhanecii  value  by  virtue  of  tlie  purpose  for  which  it  was  taken  ; 
or  of  an  increase  over  its  fair  market  value,  by  reason  tjf  any 
adderl  vidue  supposed  to  result  frrmi  its  eombination  with  tracts 
acquired  from  others,  sti  us  to  make  it  a  part  of  a  eoiitinuous 
niilrLjad  right  of  way  held  in  one  ownership.  United  States  v. 
OhmhUrr-lhinhir  Wafer  Power  (\k  and  liottton  Chaniiwr  of  Oom- 
merre  v.  Ponton^  »itjtra.  riiere  is  no  evidence  Ix'fore  us  from 
which  the  auKumt  whicli  w<»uld  |uoperly  be  allowable  in  such 
eondemnation  proceedings  vm\  be  ascertained. 

^loreover,  it  is  manifest  that  an  attem|it  to  estinjat4^  what 
would  Im  the  actual  cost  of  acijuiring  tlie  right  of  way  if  the 
railroad  were  not  there  is  to  indulge  in  mere  speculation.    The 
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niilroad  has  long  ht^en  e>4liil»]i«luHl ;  to  it  liave  be**a  link*Ki  I 
the  ti4jtivities  of  iigririiltiire,  iinlustry.  and  trade.  C*omniiiiiitiei*  M 
have  long  I^een  dependent  iqnm  its  service,  and  their  growth H 
jiiid  drVidi>pnient  Imve  \mm  roiiditioned  npon  the  fa<:'ilities  it  W 
han  [>r4>vided.  The  uses  of  |>ro|>erly  in  the  eornnmnities  wluch  I 
it  serves  are  to  a  large  degree  determined  hy  it  The  valueii  of  ■ 
propf^rty  along  its  line  largely  depend  upon  its  existenet*.  It  ii*  I 
an  integral  part  of  the  eoniniunal  life.  Tlie  assuniptioa  of  it$;i>^ 
nonexiHt^^neef  and  at  the  same  time  that  the  yalues  that  rest  H 
n{>oH  it  remain  nn<'huiiged,  i.s  impossible  and  cannot  be  enter-  H 
tained.  The  conditions  of  uwnersliip  uf  tlie  property  and  the  H 
anionnts  which  wonld  have  to  l»e  paid  in  aeqniring  the  riglit  of  fl 
way*  sn|iposijig  the  railroad  to  l>e  reniove<h  are  wholly  beyond  ■ 
n^aeh  of  any  process  of  mtiunal  determination.  The  cost-of-  M 
reprcKluetion  methtxl  in  of  Hervice  in  ascertaining  the  present  H 
vahie  of  the  plant*  when  it  is  reasonuhly  applied  and  when  the  H 
cost  uf  reproducing  the  property  may  he  ascertained  with  a  ™ 
prcjper  degree  of  certainty.  But  it  d<ieH  not  justify  the  ac*cept-  _. 
anee  of  results  which  depend  ti pnn  mere  conjecture.  It  in  f iin- fl 
dam  entail  that  the  judit^iul  power  to  declare  legislative  action  ™ 
invalid  npon  constitutional  groumla  is  to  l>e  exercised  only  in 
clear  cases.  The  constitutional  invalidity  nmst  lie  manifest,  and 
if  it  rests  upon  disputed  ipiestious  of  faet,  tlie  invalidating 
fac»ts  must  he  proved*  And  this  is  true  of  asserted  value  as  of 
other  facts. 

The  evidence  in  these  cases  demonstnites  that  the  appraise- 
ments of  the  St.  Paul  and  ^linncapolis  properties  which  were 
accepted  by  the  master  were  in  substance  appraisals  of  what 
was  considered  to  he  the  peculiar  value  of  the  railroad  right  of  i 
way.     Efforts  to  express  the  results  in  the  terms  of  a  theor\' 
of  cost  of  reproduction  fail^  a«  naturally  they  nuist,  to  alter  or 
obscure   the   essential   character  of    the   work    undertaken    and 
|>erh)rnKHh     Presented   witli  an   inip^issiblc  hypothesis,   ami    en- 1 
deavoHug  to  conf<a'm  to  it,  tlie  appraisers  —  men  of  ability  imd 
experience — ^  were  niaj)ifestly  seeking  to  give  their  best   judg- ' 
ments  as  to  what  the  railn»ad  right  of  way  was  worth.     And 
doubtless  it  was  l»elieved  tliat  it  might  cost  even  more  to  acquire 
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the  property,  if  one  iLttt'iiii)ted  to  buy  5oto  tlie  rities  as  tliey  now 
exist,  aiicl  all  the  difficulties  that  might  he  imagined  as  iiirtdeut 
to  Hueh  a  "^repitKlueticm ''  were  considered.  The  niilroiid  right 
of  way  WHwS  eonceivt'tl  to  be  a  property  »ui  (/erteriSj  **^a  laige  bcxly 
of  land  in  a  continiions  ownership,"  representing  one  of  the 
'*higlie,st  uses''  of  property,  and  possessing  an  exeeptional  value. 
The  estimate's  l)efore  iis,  as  approved  by  tlie  master,  with  his  in- 
crease of  25  per  cent  in  the  cane  of  the  Dukith  property,  nnist 
Vm  taken  to  be  estimates  of  the  ^*  railway  value  '*  of  the  land ; 
and  whetlier  or  not  this  is  conceived  of  as  paid  to  other  owners 
upon  a  hyiiothetieal  reactpiisition  of  the  property  is  not  control- 
ling when  we  come  to  the  substantial  question  to  lie  decided. 

That  question  is  wliether,  in  determining  the  fau^  present  value 
of  the  projjcrty  of  the  railroad  company  as  a  bj:isis  of  its  charges 
to  the  pulilic,  it  h  entitled  to  a  valuation  of  its  right  of  way  not 
only  in  excess  of  the  amount  invested  in  it,  but  also  in  excess 
of  the  market  value  4»f  eontigumis  and  sinnlarly  situated  property. 
For  the  pnr[)osc  of  making  rates»  is  its  land  devot-ed  to  the  pub- 
lic use  to  Ijc  treated  (irmspertive  of  improvements)  not  only  ns 
inereasing  in  value  by  reason  of  the  at?tivities  and  general  pros- 
perity of  the  community,  but  a**  constantly  outstripping  in  tins 
inere-ase,  all  neigblK^ruig  lands  of  like  eharaeter,  devoted  toother 
uses?  If  rates  laiil  by  tnmpetcnt  autlnaity,  state  or  national, 
are  utherwise  just  and  reii8onable,  are  they  t^  be  lie  Id  t*j  be  un- 
constitutional and  void  bcctuise  they  do  not  permit  a  return  upon 
an  increment  so  calcuhxted  ? 

It  ia  clear  that  in  ascertaining  the  pi'esent  value  we  are  not 
limited  Ui  tlic  consideration  cff  the  amount  of  the  ai'tual  invest- 
ment. If  that  has  been  reckless  t>r  improvident,  losses  may  be 
sustained  which  the  eomtimnity  dc^es  not  underwrite.  As  the 
company  may  Jiot  be  i>rotected  in  its  actual  investment,  if  the 
vakie  of  its  property  I  jo  pkiinly  less,  so  the  making  of  a  just 
return  for  tlie  use  of  the  property  involves  the  recognition  ot 
its  fair  value  if  it  be  more  than  its  cost.  The  [rropeily  is  held 
in  private  owmersbij),  anil  it  Js  that  property,  and  not  the  origi- 
nal cost  of  it  of  whi(  h  the  owner  may  not  lie  deprived  without 
due  process  of  law.   But  still  it  Ls  property  employed  m  a  public 
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calling,  HtibjiM  t  to  j:^()veniiiH*iital  rej]fulutbiu  ami  wliile,  under 
tlie  guise  of  sncli  rejT:iilatioiu  il  may  not  be  eoiifiKcated,  it  is 
eqiially  true  lliut  there  is  attaeUetl  to  its  luse  tla^  contlitioii  that 
charges  to  the  public  shall  not  be  um-easonalile.  xVud  where  the 
inquiry  is  as  to  tlie  fair  value  of  the  property,  hi  order  to  deter- 
mine the  reasonableness  of  the  n*tnrn  allowed  by  the  rate-making 
power,  it  is  not  admissible  to  attribute  to  the  property  owned  by 
the  carriers  a  speenlative  inerement  of  value,  over  the  amount 
investetl  in  it  an<l  bey  in  id  the  valnn  of  similar  [>roperty  owned  by 
others,  solely  by  reason  \>i  the  tart  that  it  is  used  in  the  pub- 
lic service.  That  would  be  to  disregard  the  essential  eonditions 
of  the  [mblie  use,  an*!  to  make  the  public  use  <lestruetive  of  the 
public  right. 

The  increase  sought  for  **  railway  value*'  in  these  eases  fs  an 
inerement  over  all  outlays  of  the  carrier  anrl  over  the  values  of 
similar  lan*l  in  itu^  vicinity.  It  is  an  inerement  which  cannot  W^ 
referred  to  any  known  criterion,  but  nuist  rest  on  a  "mere  exjires- 
sion  of  judgment  winch  limls  ru)  jini|jer  test  or  staTulanl  in  the 
transactions  of  the  hnsiness  world.  It  is  an  increment  wlneh,  in 
the  last  analysis,  must  rest  on  an  estimate  of  the  value  of  the 
railroml  use  as  conq>ared  with  other  business  uses;  it  involves 
an  appmeiaiion  of  the  returns  from  rates  (when  mtes  tbeuLselves 
are  in  <lispntc)  ami  a  sweeiung  gent'ralization  embracing  sub- 
stantially all  the  activities  of  the  conununity.  For  an  allowance 
of  this  eliaracter  thei-e  is  no  wiu'rant. 

Assuming  that  the  eonqjany  is  entitled  to  a  reasonable  share 
in  the  general  prosperity  of  tlie  communities  wiiich  it  s(*rve8, 
and  thus  to  attribute  to  its  property  an  uicrease  in  value,  still 
the  increase  so  all^iwed,  a[)art  frt*ni  any  improvements  it  may 
make,  cannr»t  jiroperly  extend  Ijcyond  the  fair  average  oi  the 
normal  market  value  of  land  hi  the  vichiity  having  a  similar 
charaetei'.  Otherwise  we  enter  the  reahn  of  mere  conjecture. 
We  therefore  ludd  that  it  was  error  to  hast^.  the  estimates  of 
value  of  the  right  of  way,  yards,  and  terminals  njiou  the  so* 
called  **  railway  value''  of  the  propezly.  The  cnnq»any  would 
certainly  have  uognnmd  of  com|>laint  if  it  were  allowed  a  value 
for  these  lands  equal  to  tlie  fall*  average  mai^ket  value  of  tiiuiilar 
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land  in  the  vioinity,  witliont  ailditions  hy  tlie  use  of  miiltiplitTs, 
cir  ollierwise,  to  cover  hypothetieal  outliiyH*  The  a]l<iwanee.s 
made  below  for  conjectural  cost  of  aoquisilioii  and  consetnieiitial 
daniag;es  mast  Ijc  disapjvro%^ed ;  and,  in  this  view,  we  also  think 
it  wjlLs  error  to  atld  to  the  amount  taken  a«  the  pi'esent  value  of 
the  lands  the  further  sums,  ealeulated  on  that  value,  w^hich  were 
embraced  in  the  items  of  ^*  engineering,  superintenflenee,  legal 
expenses,"  "  eontingeneies/'  and  ''^  interest  daring  eonstruetion/' 

By  reason  of  the  nature  of  the  estimates,  and  the  points  to 
which  the  testimony  was  addresseii  the  amount  of  the  fail'  value 
of  tlie  company's  land  cannot  \m  satisfactorily  determined  frr»m 
tlie  evidence,  but  it  snfbcientl}^  appears,  for  the  reasons  we  have 
stated,  that  the  amounts  found  w*ere  largely  excessive. 

Finding  this  defect  in  the  proof,  it  is  not  necessary  to  consider 
the  objections  which  relate  to  the  sources  frian  which  the  prop- 
erty was  derived  or  its  mode  of  acquisition,  or  those  which  are 
urged  to  the  iufdusion  of  certain  lands  which  it  is  said  were  not 
actually  used  as  a  part  of  the  plant;  and  we  express  no  ophiiun 
upon  the  merits  of  these  contentions. 

The  pro[>crty  other  than  land,  as  the  detailed  statement  shows, 
embraced  all  items  of  construction,  including  roadbed,  bridges, 
tunnels,  etc.,  structures  of  every  soi%  and  all  appliances  and 
e*|uipmcnt.  The  cost  of  reproduction  new  wan  ascertained  hy 
reference  to  the  prices  for  such  work  and  property.  In  view  of 
tlie  I'ange  of  the  questions  we  have  been  called  upon  to  consider, 
wc  shall  not  extend  this  opinion  for  tlte  |>urpose  of  reviewing 
this  estimate,  or  of  passing  upon  exceptions  to  various  items  in 
it,  as  their  disposition  would  not  affect  the  result. 

The  master  alh>\ved  the  cost  of  n-production  new  without  de- 
duction for  dcprwiation.  It  wtus  not  denied  that  there  was  depre- 
ciation in  fact.  As  the  master  said,  **everythmg  on  and  above 
the  roadbed  depreciates  from  wear  and  wt»athcr  sti*ess*  The  life 
of  a  tie  Ls  from  eight  to  ten  years  only.  Structures  become 
antiquatetl,  inadc([uate,  and  more  or  loss  dilapidated.  Ballast 
requires  renewal,  tools  antl  machinery  wear  out,  eai^s,  locfimo- 
tives,  and  equipment,  as  time  goes  on,  are  wfa-n  out  or  discarded 
for  newer  types/*    But  it  was  found  that  this  depreciation  was 
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mare  tliaii  offset  by  appreciation ;  that  "^  tht^  ixumUj^cI  was  con- 
stantly ine revising  iii  value  *' ;  tVuit  it  "  hecume-s  soliililied,  em- 
baiikineJit^  and  slopes  or  excavations  become  settlud  and  stable 
and  8o  the  better  resist  the  eff eet«  of  rains  and  frost " ;  that  it 
**b(M*oiiies  adjusted  to  surface  dminage,  and  the  ailjustment  is 
imyle  permaueut  by  r<jnerete  stnietures  and  rip-rap  "  ;  and  that 
in  other  ways,  a  roaflbed  long  in  use  **  is  far  more  valuable  than 
one  newly  t-onstrueted/'  It  wtis  said  that  '*  a  large  part  of  the 
depreeiation  is  taken  eare  of  l>y  eonsttuit  repairs,  renewals,  ad- 
ditions, and  replaeenient*^,  a  sutheient  sum  bt^iiig  annually  set 
aside  and  <le voted  to  this  pnrpi^se,  so  that  this,  with  the  appHea- 
tion  of  roatlbed  and  a^laptation  to  the  needs  of  the  country  and 
of  the  public  served,  together  with  working  capital  .  .  .  fully 
oft'sets  all  depreciaticin  ami  renders  tlie  {ihysieal  properties  of  the 
road  not  less  valuable  than  their  cost  of  reprixUiftion  nt:w/'  And 
in  a  ftirther  statement  upon  the  ptibit^  the  "knowledge  derived* 
from  experience"  and  ** readiness  to  serve'*  were  mentioned  as 
additional  otTsets. 

We  cannut  approve  this  disposition  nf  the  matter  of  deprecia- 
tion. It  appears  that  the  master  allowed*  in  the  cost  of  reproduc- 
tion, the  sum  of  $l,(il8,612  for  adaptation  and  solidification  of 
roadbed,  this  being  included  in  the  iteni  of  grading,  and  being 
the  estimate  of  the  engineer  of  the  state  t^ommission  of  the  proper 
amount  to  Ik*  allowed.  It  is  also  to  Im;  noted  that  the  tlepreciation 
in  question  is  not  that  which  has  Ix^en  L>vereonie  by  rcpinrs  and 
replacements,  but  is  the  actiml  existing  depreciation  in  tlie  plant 
as  compared  with  thi^  nmv  one.  It  wotdd  seem  to  be  mevitable 
that  in  many  parts  of  the  j>lant  there  should  be  such  depreciation, 
iis,  for  example,  in  fild  struetui'es  and  e(piipnK'nt  remaining  on 
hand*  And  wlien  an  estimate  of  value  is  made  on  the  liasis  of 
reproduction  new,  the  extent  of  existhig  depreeiation  sliiaihl  be 
shown  and  deducted.  This  apparently  was  done  in  the  statement 
submitted  by  this  t  timpany  to  the  Interstate  Commerce  C'canmi^ 
sion  in  the  Spokane  Kjite  Case  in  etmneetion  w^itli  an  estimate  of 
the  cost  of  reprcxluetion  of  the  entire  system  as  of  March,  1907. 
See  15  Inters.  Com.  liep.  395,  ?A)i\,  In  the  ()resent  case,  it 
appears  that  tJie  engineer  of  the  state  eointiiission  estimated  the 
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depreciation  in  tlie  property  at  between  cigbb  and  nine  million 
d(jliars.  If  there  are  items  enterini,^  into  the  e.sthnate  of  eost 
wliieh  should  l>e  er edited  with  iippreeiatiyn,  this  ako  shonl<l 
appear,  so  tluit  instead  of  a  hroiid  eomparison  tliere  sJionkl  hv 
speeiJie  tindings  showing  the  items  whieh  enter  into  tlie  aeeoitnt 
of  physical  valuation  on  l>oth  sides. 

It  nnist  bt!  reniendjered  that  we  are  etmeenied  with  a  eliarge 
of  eonliseation  of  [>ro[>rrty  by  the  denial  of  a  fair  retnrn  for  ita 
use;  and  to  tletennine  the  truth  of  the  charge  tliere  i.s  sought  to 
be  usee r tinned  tlit"  present  value  of  the  property.  The  reiilizntion 
of  the  benefits  of  property  nnist  always  depend  in  large  degree 
on  the  ability  and  sagacity  of  those  who  employ  it;  but  the 
apj>raiscmeut  is  of  an  instrument  of  puliHe  service,  m  property, 
not  of  the  skill  of  the  users.  And  wlien  particular  physical  itt?ms 
are  estimated  as  w^orth  so  much  ne^v,  if  in  fact  they  be  depreei- 
ated»  tliis  amount  sliould  W*  fiMuid  ainl  allowed  f<rr.  If  this  is  not 
done,  the  physieal  valuation  is  manifestly  incomplete.  And  it 
must  be  reganled  as  iucumpletc  ui  tliLs  case.  Knuiville  w  Knur- 
ville  Water  Co,  212  U,  S.  1,  10,  5S  I.,  ed,  371,  378,  29  Sup.  Ct 
Rep,  148. 

Apportionment  of  values*  As  the  nitc  of  net  return  froui  t!ie 
entire  Mhnmsota  business  (interstate  and  intrastate)  during  the 
test  year  was  <J.tJ2l  |»ercent  on  a  valuation  uf  890,204,545,  and 
would  be  greater  if  eomputeil  upon  a  less  value,  we  are  brought 
to  the  questit>n  whether  the  metliods  of  apportionment  adopted 
are  so  clearly  ap[>ro[n'iate  and  acennite  as  to  require  a  finding  of 
cooiiseation  of  property  used  in  the  intnistatc  business. 

The  apportionment  of  the  value  of  the  property,  as  found,  be- 
tween the  uiterstate  and  intrastate  business,  wfis  made  upon  tlic 
basis  of  tlie  grf»ss  re  venae  derive<l  frum  each.  Tliis  is  a  simple 
method,  easily  applied,  and  for  that  reason  has  been  iH^peatedly 
used.  It  has  not,  however-^  Iwen  approved  by  this  court,  and  it^it 
cnrrectness  is  now  cliallcnged,  DuuIjIIcss,  there  may  Ij^*  caj^es 
w^iere  the  facts  would  show  contiscation  so  convincingly  in  any 
event,  after  full  aHowance  for  jiossible  errors  in  com|>utation,  as 
to  make  negligiltle  questions  arising  frnui  tlie  use  i*f  partieuhir 
niethnds.    Hut  this  ease  is  nut  uf  that  t  haraetcr. 
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In  support  of  this  nietliod,  it  is  said  that  a  division  of  ttej 
value  of  the  i>ropei'ty  a^eurtHug  to  gross  earnings  is  a  divisio 
accoi-ding  to  the  "  value  of  the  use,'*  and  therefore  proper.   Bu 
it  would  seem  to  be  clear  that  the  value  of  the  use  is  not  dm^i 
by  f/nm»  earnings.     The  gross   earuuigs  may   lie   consumed 
expense.s,  leaving  little  or  nu  profit    If,  for  example,  the  int 
Ktate*  ratios  were  st»  far  redueed  an  to  leave  no  net   profit^*,  and! 
the  oidy  proritable  business  was  the  interstate  business,  it  cer 
tainly  eouUl  not  be  said  that  the  value  of  the  use  was  measur 
by  the  y^vui^  revenue. 

It  is  not  asserted  that  the  relation  uf  expense  to  revenue  is  thd 
mune  in  Ixith  businesses ;  on  the  contrary,  it  is  iBHisted  that  it  iftj 
vviih'ly  different,    I'he  master  found  tlmt  the  revenue  per  ton-mill^ 
in  I  ill'  iutnistate  business,  as  eompai'ed  witli  the  revenue  jier  ton-i 
mile  in  the  mt4>r8tate  business,  was  as  1.4387  to  1,0000,    And 
on  his  assumption  as  to  the  extra  cost  of  doing  the  intrastate 
laisiness,  he  reached  the  conclusion  that  the  cost  per  ton-mile  in 
pmportion  to  the  revenue  per  ton-mile  in  the  intrastate*  business^] 
as  compared  with  the  interstate  business,  was  as  1,7377  to  1.0000.  ] 
It  is  contended,  according  to  the  computations,  that  only  a  littlaJ 
over  10  per  cent  of  the  entire  net  revenue  of  the  test  yc 
(So,431,514.6^))  was  made  in  the  intrastate  business*  and  that  I 
90  per  cent  thereof  was  made  in  the  mterstate  busineiRs;   buu 
approximately  21  per  cent  of  the  total  value  of  the  pw>perty  waaf 
MBigned  to  the  intrastate  businea^ 

If  the  propi^rty  is  to  In?  divitled  acconlhig  to  the  value  iti  ihei 
Qiie,  it  is  plain  that  the  gross-earnings  method  is  not  an  aei*uratej 
medisiire  of  that  value. 

lo  Chi^ifo.  M.  if  Sl  J\  ft.  Co.  \\  T>mph»9*,  17t;  l\  S.  167/ 
44  L.  tnl  417,  20  Sup.  Vl  Kep  336,  the  court  below  had  found 
till!;  value  of  the  plaintiffs*  property  in  South  Dakota  to  btij 
SlO^'XiO.OOO,  and  ha^l  ilivideil  it  between  the  interstate  and  intra^i 
MMtf  business,  aiHX>nJing  to  the  gniss  reiH?ipts  from  rach,  Mr.  i 
JlH^it:4;  Brewer,  in  deUveriug  the  opinion  of  the  courts  iift^rj 
DNfMffiiig  lo  the  result  reachtHL  said : 
1^^  i  fHiall  liMiicaics  tbmt  ihi^rv  is  something  wn>ci|;  in  Uir  jirtM^t^ss  by  j 
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by  further  computiitioiis.  iiud  iu  tluMii  wa  will  take  t'Vf^ii  uuiiiher.s  as  mtire 
fasy  of  ufjjiiitrL^bt'n^siuu.  Siippost!  tlie  total  vaUu  of  the  iciijit^rly  iu  !St)uth 
Dakotii  \\d^  3|lU,l}(KMHM>,  uiid  the  UAal  i\fvi[As  hoth  frniii  jiit«^r«tatf  and 
hx^itl  business  were  »g?l,*MH),t>OU,  one  half  from  eacii.  'riini,  acuordiriy^  t-o  th** 
luetliod  pursued  hy  the  triitl  court,  the  value  u(  the  prnjverty  used  in  earti- 
iii^  ItMial  receipts  would  be  ^5,0Ut)/)(K)j  and  the  [h'T  ueut  uf  receijitg  Ur  value 
would  be  10  imr  cent.  The  interstate  receiptjj  being  unchanged^  let  the 
ItK'al  receipts  hy  a  proposed  schedule  he  reduced  to  fme  fifth  of  wlnit  they 
hud  been,  so  that  juntt^ad  uf  receiving;  ^5()0,0(>()  the  coni|>any  only  n-ceives 
flttOjIHHL  The  total  receijjta  ftu-  interstate  aud  local  businewK  bein;^  then 
|!t)()0,(KH(,  the  vsilitation  of  ^1(J,IHHI,(K)(K  divith^l  between  the  two,  would  give 
to  the  pro[>erty  engaged  in  earning  interstate  receijits  in  round  uutuberH 
{^H,:t:]3,000,  and  to  tliat  engaged  iu  earning  loc!al  receipts  1|1, 607,000,  But 
if  $l,tUi7,000  worth  of  jiro[>erty  earns  f  100,000,  it  earns  6  per  cent  In 
other  words,  although  the  actual  receipts  from  local  business  are  only  one 
fifth  of  what  they  were,  the  earning  cajiacity  is  three  fifths  of  wdiat  it  was. 
And  turning  1*1  the  tither  side  of  the  probleiUt  it  appearn  that  if  the  value 
of  the  proj»erty  engaged  in  interstate  business  is  t-o  be  titkeu  as  ^y,*^fi:i/MIO, 
and  it  earned  §."jOO,000,  its  earning  cafmeity  was  the  same  as  that  employed 
in  IfJt'al  business  —  (J  [H»r  eent-  8o  that  although  the  rates  for  interstate 
business  be  tiudbsturbed,  the  process  l»y  which  the  trial  court  reached  its 
conclusion  diwdoses  the  same  reduction  in  the  earning  cajmeity  of  the 
profMTty  employed  in  int^^rstate  Imsiues.s  as  in  that  employed  in  local  busi- 
ness, in  which  the  nit^s  are  reduced,    ft/.,  pjj.  17(i,  177. 


The  value  of  the  use,  as  measured  by  return,  caiiinit  be  itiittle 
the  ent<^rioii  whim  tlie  letuni  itself  in  in  f|uestion.  If  tlie  return, 
as  foiiuerly  allowetl,  be  taken  a,s  the  basis,  then  the  valitlity  of 
the  state's  reduction  woubi  have  to  be  testetl  by  the  very  rate^^ 
wljiih  the  statc!  Lletitninei^d  an  exorbitant.  And,  if  the  return  a8 
permitted  under  the  new  raten  l>e  taken,  then  the  state's  {Ki-tiou 
itself  reduces  the  amount  of  value  upon  which  the  fairness  of 
the  return  is  to  be  e^imputed- 

When  rates  are  in  controversy,  it  would  seem  to  be  necessary 
to  find  a  basis  for  a  division  of  the  total  value  of  the  property 
indepenflently  of  revenue,  and  this  must  lie  found  in  the  use 
that  is  made  of  the  property.  That  is,  there  should  tie  assigned 
to  each  business  that  proportion  of  the  total  value  of  the  prop- 
erty which  will  correspond  to  the  extent  of  its  eniploymeiit  in 
that  business.  It  is  saifl  that  this  is  extremely  ditliciilt;  in  par- 
ticular, because  of  the  necessity  for  making  a  division  between 
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In  support  of  this  metbod,  it  is  said  that  a  division  of  tie 
value  of  the  property  ac-eordiiig  to  gross  earnings  is  a  divisioii 
according  to  the  "  vahie  of  tlie  use,"  and  therefore  proper.  But 
it  would  seem  to  be  clear  that  the  value  of  the  use  is  not  shown 
by  (/rom  earuingH*  The  gross  eaniiiigs  may  \w  consumed  bv 
expenses,  leavuig  little  or  no  profit.  If,  for  example,  the  intra- 
state rates  were  so  far  redueed  as  to  leave  no  net  profits,  and 
the  only  jirolitable  business  wtis  the  interstate  business,  it  cer- 
tainly could  not  be  said  that  the  value  of  the  use  was  measnred 
by  the  gross  revenue. 

It  is  not  aaserteil  that  the  relatiftn  of  expense  to  revenue  is  the 
same  in  both  businesses ;  on  the  contrary,  it  is  insisted  tJiat  it  is  ' 
widely  diiferent.   The  master  fdund  ihsU  the  revenue  per  ton-mile 
in  the  inti'astate  business,  lus  couipme*!  with  tlie  revenue  per  ton* 
mile  in  the  mterstate  business,  was  as  1.4387  to  1,0000.    And, 
ou  liis  iLssuniptiou  as  to  the  extra  cost  of  doing  the  intrastate 
business,  he  reached  the  e<3nclusion  that  the  cost  per  ton-mile  in 
proportion  to  the  revenue  per  ton-mile  in  the  inti'astate  business, 
as  com[>ared  witli  tlie  interstate  husiness,  was  as  1.7377  to  1.0000. 
It  is  contended,  accurdiug  to  tlie  etnnpu  tat  ions,  that  only  a  little  1 
over  10  per  cent  of   the  entiit*  net  i-evenue  of  the   test  year  * 
($5,481,514,60)  was  made  in  the  intrastate  business,   and  that 
90  per  cent  thereof  was  made  in  the  interstate  business;    but 
approximately  21  percent  of  the  total  value  of  the  property  was 
assigneil  to  the  intrastate  business. 

If  the  property  is  to  be  divitk-d  aeeording  to  tlie  value  of  the  ' 
use,  it  is  plain  that  tlie  gross-earnings  methotl  Ls  not  an  accurate  I 
measure  of  that  vahie. 

In  Vhlrnfjo^  31  if  Sl  I\  It  Co,  V.  TompkwH,  17t>  U.  8.  1B7, 
44  L.  cd.  417,  20  Sup.  Ct,  Rep.  336,  the  court  below  Imd  found 
the  value  of  llie  plaintiffs'  property  in  South  Dakota  to  be 
$10,000,000,  and  had  divided  it  between  the  mterstate  find  intra- 
state business,  ac^eording  to  the  gross  recei[>ts  frtun  eaoh.  Mr* 
Justice  Brewer,  in  delivering  the  opinion  of  the  court,  after 
refeiTiug  to  the  result  reached,  said: 

Surli  a  rnsult  indit^ates  that  there  is  a^aiething  wron^  in  the  jirtxTetsH  tiy 
which  the  conclusion  is  reikcbed.    That  thiire  waji*  can  be  mude  a[iparcDt 
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by  further  corii|iututioiis,  uiid  in  thrtn  w«  wiil  t^k*^  vwn  imtntjiTis  us  luorc 
fasy  uf  foitniri^bt^iisiuM.  iSiiji[M3se  tke  total  valuer  of  tlh'  jimperty  in  SfjtiUi 
l*iik<ita  wdH  ^ll»,(MH»,00il,  and  the  t^Jtal  rfi'i4|its  hotli  from  iiitt*rstatt*  and 
IfKid  l>u,siiu'ss  weri^  Jfl,(HM),(HHt,  uiie  ball  fmiii  each.  TJien,  actordin^^  to  the 
n(t!thnd  jmrsiued  by  the  triid  i-ourt,  tlie  valut;  uf  th«^  ]»ro|«i^rty"  nsfd  in  earn- 
ing luciil  receipts  would  bf  ^5,000,01IOj  and  the  percent  of  receipts  to  valne 
wonld  be  10  jier  cent.  The  interstate  receipts  being  unchanged,  let  the 
liK'id  receipts  hy  a  protx>seii  schednle  be  reduced  to  one  fifth  of  \>  hat  they 
had  been,  so  that  instii^ad  of  receiving  ^5<>«h000  the  eonipnny  only  reeeives 
|llM),lKH).  The  totiil  receipts  fnr  interstal-t'  and  local  Jnisiness  beinj;  then 
|<HHMMHJ»  the  valuation  of  ifttl(t,tl(H>J)On,  divided  between  the  two,  wonld  j^ive 
to  the  pro|.M"rty  engaged  in  earning  interntate  receij>ts  in  round  niirnbers 
$H,;Ki3,0(K),  and  to  that  engaged  in  earning  hx-al  receipts  $l,6t}7,(H)(J.  But 
if  11,667,000  worth  of  property  earns  1 1 00,000,  it  eanis  6  per  cent  In 
other  w^ords,  although  the  a<:tnal  receipts  from  hieal  husinens  are  only  one 
iifth  of  what  they  were,  the  earning  cupacity  is  three  fifths  of  what  it  was. 
And  turning  t^i  the  other  side  of  the  itroldeiirj  it  appears  that  if  the  vabte 
of  the  property  engaged  in  interstate  business  is  to  be  taken  as  ^8,3H'^,0(n>, 
and  it  earne<l  ^^Oti^OOil,  itM  earning  caf>acity  was  the  «atne  an  that  ejuployed 
in  hH!al  busines.s  —  0  jwr  cent.  So  that  although  the  rati's  fur  interstate 
busines*a  he  undisturbed,  the  process  by  which  the  trial  court  reached  it* 
ooncbision  discloses  the  same  reduction  in  the  earning  caj*acity  of  the 
profferty  enifVloyed  in  interstate  business  as  in  that  enii>loyed  in  local  busi* 
ness,  in  which  the  rates  are  redticecL    /c/„  jtp.  17(J,  177, 
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The  value  of  the  use,  as  measured  by  return,  cannot  be  made 
the  eriterion  when  the  return  itself  is  in  question.  If  the  return, 
as  formerly  allowed,  be  taken  as  the  ba.sis,  then  the  validity'  of 
the  state's  reduction  would  have  to  be  tested  by  the  very  rates 
which  the  state  denouneed  as  exorbitant.  And,  if  tlie  retuni  as 
[lennitted  under  the  ne%v  rates  l>e  taken,  then  the  state's  aeti<in 
itself  reduces  the  amount  of  value  upon  whieh  the  fairness  of 
the  return  is  to  be  eomputed. 

When  rates  are  in  controversy,  it  would  seem  to  be  necessary 
to  liiid  a  basis  for  a  division  of  the  total  value  of  tJu^  j>roperty 
in^lependently  of  revenue,  and  this  must  l>e  found  in  tlie  use 
that  is  made  of  the  property*  That  is,  there  sliould  be  assigned 
to  each  business  that  proportion  of  the  total  value  of  the  prop- 
erty whicli  will  correspond  to  the  extent  of  its  eraploymeiit  in 
that  business.  It  is  said  that  tlds  is  extremely  difficult;  in  par- 
ticular, because  of  the  necessity  for  making  a  division  between 


706 


RAILWAY   rROBLEMS 


the  passenger  uml  freiKlji  biifiiness,  and  tlie  (ibvious  lark  of  cor- 
respoiideiRte  belwc^eii  ton-iiiilf8  ainl  j>ass4»iiger-niik\s.  It  does  not 
appear,  lu>\vever,  tluU  these  are  the  nidy  uints  avaikhU^  for  such 
a  division  :  and  it  wmiM  seuiii  that,  after  assig-iiiiijjj  tt>  tlie  pas- 
senger and  freight  deiHirtnients,  respeeti%^ely,  the  property  exclu- 
sively used  in  eaeh,  coniparahle  use-units  might  he  found  which 
would  afford  the  basis  for  a  reasonable  division  with  respect  to 
prr^perty  used  in  enmuuHi.  It  is  suggestiul  that  i^ther  methods  of 
caleulation  woulil  be  equally  unfavorable  to  the  slate  rates,  but 
this  we  cannot  assume. 

It  is  suflieient  to  say  that  the  metlio+l  here  adopted  is  not  of 
a  character  to  justify  the  eourt  iJi  hitsing  up<ui  it  a  findijig  that 
blie  rates  are  eontiseatory. 

Apporfiotimrid  nf  ejprnsta.  As  alreiwly  state*!,  it  was  heUl  in 
dividing  the  freight  o[»erating  expenses,  that  the  cost  of  doing 
tVie  intri^state  freight  business  was  two  and  onedialf  times  that 
of  doing  the  interstate  freight  business.  That  is  to  say,  the  divi- 
sion of  expenses  was  niarle  according  to  ton -miles,  interstate  and 
intnistate,  afivv  the  intraslatc  toiiMuiies  had  Ix^'en  increased  two 
antl  one-half  times. 

The  substantial  ipiestion  is  wdiether  the  proof  estahlislied  this 
extra  cost  with  that  degree  of  certainty  which  is  requisite  to 
support  a  decree  invalidating  the  stat^  rates. 

It  appeared  that  the  cost  of  intrastate  Imsiness  was  not  kept 
separately  or  set  up  in  the  a(\'nunts  or  statistics  of  tlie  eompany. 

The  president  of  tlie  einu[>any  testified  as  to  his  judgment  in 
the  matter,  wliirh  was  ha,sed,  in  the  absent -t'  of  such  u<'etmnt8, 
upon  the  general  facts  of  op{>ration.  1 1  is  testinjony  was supiJort4?d 
by  that  of  otiier  eminent  railroad  men,  who  tt'stifuHl  in  the  Great 
Northern  and  Minneapolis  and  St.  Louis  cases.  The  elements 
entering  into  the  greater  expense  of  doing  intrastate  business 
were  defined  to  be;  that  the  average  haul  was  shorter,  being 
fin  the  case  of  the  Northern  Paetlic)  104.02  miles  for  intrastate 
transportatioa  as  agamst  4Hr),3  miles  for  interstate  transportation  ; 
tliat  the  state  business  had  to  l>e  handled  twice  at  lerminals  ;  that 
tlie  local  shortdianl  business  used  most  valuable  terniinal  facilities 
in  order  to  obtain  its  pro[)er  handling  from  the  hvrger  distributing 
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centers,  and  used  those  faoiUtieR  to  a  greater  extent  for  the  tons 
handled  than  did  the  hunger  through  busmeas;  that  the  amount 
of  elerieal  and  warehouse  liihor  in  eunneftion  with  ihe  hxal  Inisi- 
ness  wan  nuieh  greater  tlian  in  the  ease  of  tlie  hnig-haul  tlirough 
business ;  tliat  the  elianees  of  ilaniage  were  greater  in  the  sliort- 
Irnnl  business  benause  ui  the  greater  nrimber  of  individual  trans- 
aetiori8 ;  tliat  hi  the  short-haul  business  there  Avas  an  excess  of 
equipment  for  loading  and  unloatling;  that  local  or  way  freight 
trains  were  *^  Intwled  lighter  "  ;  that  the  wear  and  tear  on  the  local 
trains  was  greater  bjeause  of  frequent  stopping  and  starting ; 
that  there  was  inereased  switching,  resulting  in  greatt*r  damage  to 
equipment  and  tnieks ;  tliat  the  local  train  was  generally  on  the 
roail  more  hours  tlian  a  tlu'ongh  train,  and  therefore  consumed 
more  coal ;  that  in  tlie  smaller  stations  the  amount  tjf  slnfting  was 
large ;  that  many  of  tlie  local  trains  carried  passengers,  involving 
two  stops  at  eaeh  station,  one  for  piissengers  and  the  other  for 
the  local  freight  work  ;  that  the  manner  id'  operation  of  local 
trains  increased  tlie  chances  of  injury  to  employees  ;  that  the  short- 
haul  liushiess  movetl  irregularly  and  spasmndically,  and  that  it^ 
facilities  were  worketl  at  tlicir  full  rapacity  tmly  for  limited  periods. 

From  these  considerations,  whieh  w^ere  elaborated  in  the  testi- 
mony, tlie  witness  readied  the  conclusion  that  the  *'sri-called  local 
short-haul  intrastate  business  costs  anywliere  from  three  to  six 
or  seven  times  as  much  as  the  so-ealled  long-haul  tlirough  inter- 
state business/'  In  the  Clreat  Northern  Ciu^^e,  the  witnesses  ex- 
pressed the  H[>ininu  that  tlu^  extra  cost  of  intrastate  freight  was 
three  or  four  times  greater  than  that  of  the  interstate  freight. 
One  witness  said  tliat  it  would  be  from  four  to  six  times.  These 
estimates,  it  is  und(*rstood,  had  relatinu  to  the  cost  per  t^m  nnle* 

The  aijpellants  d*i  not  dispute  that  business  carried  for  short 
distances  on  local  trains  is  more  expensive  than  the  handlmg  of 
ntlier  business,  but  it  is  insisted  that  this  is  thie  solely  to  the 
<lifterent  train  service  that  it  receives.  It  is  said  that  all  through 
trains  start  from  divisional  points  and  run  frimi  one  end  of  the 
division  to  the  otlu*r  without  stop  ;  that  the  loea!  trains  are  made 
up  of  cai'8  earrying  business  destined  for  points  hitermediate  the 
termini  of  the  division,  and  take  up  all  traffic  <>rigmathig  at  the 
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intermediate  stations  ;  that  the  word  *^  IcH^al,'*  as  appliLnl  to  these - 
trains,  is  not  synoiiymous  with  xiitFastate,  but  that  the  local  trains 
carry^  a  lai^ge  part  of  the  interstate  tmlli^^,  both  in  receiving  and 
distributing  it;  and  that  liy  far  the  ^'-reater  part  of  tlie  extra 
cost  of  tlie  local  train  service  is  properly  chai'geable  to  interstate 
business.  It  is  also  insisted  that  st>  far  a^  this  extra  expense  can 
be  charged  to  interstate  business,  it  is  a<leqnate]y  met  by  the 
addititmal  revenue  of  that  business,  which  per  ton  mile,  as  com- 
pared %vith  the  interstate  business,  is  as  1,4887  to  IJIOOO* 

To  estahlish  these  propositions,  and  to  meet  the  testimony  of 
the  complainants'  witnesses,  the  appellants  introduced  an  elabo- 
mte  scries  of  calculations,  maile  by  a  professional  accountant^ 
which  were  deduced  from  the  results  of  an  extended  examiiia- 
tuin  of  the  records  of  the  companies.  The  witness  made  compu- 
tations a.s  to  the  character  <if  the  freig!xt  on  Ciuli  road,  dividing 
it  between  through  and  local  freight  upon  eitch  operating  divi- 
sion, and  then  sulKlividiug  it  between  intrastate  and  intei'state 
freight.  It  is  eoutcudcd  hy  the  apj^dlants  that  these  calcnlations 
are  sufficient  to  show  that  in  the  ease  of  the  Nortliem  Pac*ific» 
about  91  per  cent  of  tljc  fi'eiglit  on  tluonglt  traijis  was  intci'state 
and  about  9  per  cent  intrastate,  and  that  on  the  local  trains  the 
interstate  freight  amounted  tr>  <^HJj7  per  cent,  and  the  intrastate, 
3L33  per  cent.  Calcuhitions  of  this  witness  were  also  intrmluced, 
showing  Ids  divisii>n  of  the  total  expenses  l>etween  the  passenger 
and  freight  business,  and  then  m  each  department  between  the 
interstate  and  intrastate  business ;  and  by  means  of  these,  it  was 
estimated  tliat,  under  the  rates  in  question  (assoming  them  to 
have  been  applied  to  the  business  of  the  fiscal  year  ending  June 
30,  1907,  to  which  the  calculations  were  directed),  tljc  net  profits 
on  the  intrastate  business  as  a  whole  would  have  been  slightly 
more  than  6  per  cent  ui>ou  an  amount  equal  to  the  share  of  prop- 
erty value  attributed  to  that  liusiness  by  the  masters  estimate 
and  apportionment  of  total  value. 

These  computations  are  assailed  by  the  appellees  as  inaccurate 
and  as  based  upon  erroneous  estmiates.  We  shall  not  go  into 
the  details,  and,  for  the  present  purpose,  we  may  assume  that 
the  appellees  are  right  in  their  criticism. 
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Our  conclusions  may  be  briefly  stated.  The  statement-s  of  the 
ooniplaiiiaiits'  witnesses  as  to  the  extra  cost  of  interstate  busmess, 
wliile  entitled  to  respeut  a.s  expre8sions  of  opinion,  manifestly 
in vf live  wide  antl  difficult  gerieralizationy.  They  euihrate,  with- 
out the  aid  uf  statLstieul  inforniatiun  derived  from  appropriate 
tests  and  submitted  to  careful  analysis,  a  general  estimate  of  all 
the  eoHdilions  of  tninsportaiiou,  and  an  effort  to  exjiress  in  the 
tcniis  of  ii  dehnitc  relation,  or  ratio,  what  clearly  could  be  accu- 
rately arrived  at  only  by  prolonged  and  minute  investigation  of 
particular  facts  with  respect  to  tlie  actual  tiadie  a^^  it  was  beiug 
canied  over  the  line*  The  extra  cost,  as  esthnated  by  these  wit- 
nesses, is  predicated  not  simply  of  haulage  charges,  but  of  all 
the  outlays  of  the  frcifi;"ht  service,  including'  the  share  of  the  ex- 
penses for  maintenance  of  way  and  equipment  assigned  to  the 
freight  department  And  the  ratio,  to  l>e  aecnrat4dy  stattid,  must 
also  exfiress  the  rcsuhs  of  a  suitable  tliserimimLtion  between  the 
interstate*  and  intrastate  traBie  <in  through  and  local  trains  re- 
spectively, and  of  an  attribution  of  tlie  prtn)er  share  of  the  extra 
cost  of  l(M*al  train  service  to  the  interstate  tralHc  that  uses  it. 
The  wide  range  of  the  estimates  of  extra  cost,  from  three  to  six 
or  seven  times  that  of  the  interstate  business  per  tcai  mile,  shows 
btitli  the  dithcnlty  and  the  hw*k  of  certainty  in  passing  judgment. 

We  are  of  o^riniou  that,  on  an  issue  of  tltis  character,  involv- 
ing the  constitutional  validity  of  state  actiim,  general  estimates 
of  the  sort  here  submitted,  witli  respect  to  a  subject  so  intri- 
cate and  important,  slu>uld  not  be  accepted  bs  atlequate  jiroof 
to  sustain  a  finding  of  confiscation.  While  accounts  have  not 
been  kept  so  as  to  show  the  relative  cost  of  interstate  and  intra- 
state Irusiness,  giving  particulars  of  the  tmfiic  handled  on  through 
and  local  trains,  and  presenting  dttfft  from  which  such  extra  cost 
as  there  may  be,  of  intrastate  business,  may  be  suitably  deter- 
mined, it  would  ai>pear  to  have  l)een  not  impracticable  to  have 
lia^!  such  accounts  kept  or  statistics  prepared,  at  least  during  test 
periods,  properly  selected.  It  may  be  said  that  this  would  have 
l>een  a  very  difficult  matter,  Imt  the  company,  having  assailed 
the  t'onstitutionality  of  the  state  acts  ami  unhTs,  was  bouncl  to 
establish  its  case,  and  it  was  not  entitletl  to  rest  on  expressions 
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of  jiulgiiieiit  when  it  had  it  iii  its  power  to  present  accurate  data 
which  would  peniiit  the  court  to  draw  the  right  eouclusion. 

We  need  not  sepanitely  review  the  findings  with  respect  to 
the  division  of  passenger  expenses,  ujn  the  ^anie  coiisidemtinoif 
are  involved,  with  the  diHtinction,  however,  that  the  extm  co$t 
attriljuted  In  the  iJitnistate  business  is  relatively  small  as  com* 
pared  with  that  eharged  to  intnistate  freight  Aud,  in  view  of 
the  enmdusions  reaehed  on  the  eoutrolhng  questions  we  \m\t 
considered,  we  express  no  opinion  with  respect  to  the  methcJ 
adopted  in  ilivitling  expeiisen  hetween  the  passenger  and  frei<;ht 
departinerits. 

For  the  purpose  of  fletermiiung  whether  the  rates  permit  ft 
fair  return,  the  resuUs  (jf  tlje  rtitire  intrastate  business  must  W 
taken  iniu  aeconiit.  During  tlie  test  year  the  entire  reveinie^ 
as  found,  from  the  intrastate?  business,  passenger  and  freight, 
ainomited  to  $2,897,1)1  2. 2«L  All  the  rates  in  question  were  tii 
force  save  t!ie  t^nuinuHlity  mtes,  and  it  is  fni-ther  found  that  the 
loss  tliat  wuidd  have  aeerued  m  hitrastate  coniniodity  business, 
by  the  apphcatiou  of  the  eniunjodity  rati's  wdiicli  w'^ere  unde^ 
injunction,  would  have  auiounted  to  $21,403.*)7< 

As  neither  the  share  of  tlie  expenses  properly  attributable 
the  intnustate  business,  nor  the  value  of  the  property  employed  till 
it',  was  satisfactorily  shciwn,  and  liunrt'  it  did  not  appear  upon  the 
facts  pn»vcd  that  a  fair  retiu^n  had  been  denied  to  the  companyJ 
we  are  i»f  tht?  t»[)iiiiou  that  the  complainant  failed  to  sustain  his  bilL] 

2.  ihraf  N^irtheni  Rftflwtn/  VnmpaHy,  The  master  found  ihait 
at  the  time  tliis  suit  was  brought  the  par  value  of  the  ^Uwk 
the  eompiuiy  was  1^1 4 9,*^ 77, 500,  autl  fif  Ixnids,  S83,119,i>3S^;| 
total,  !?2;^2,i)97,439.  On  June  30,  1908,  tlie  par  value  of  tbej 
stoek  was  $209,962,750,  ajid  of  bonds,  ?97,9o5,939.3a ;  total,.] 
$307,91 8,<3S9.89.  The  property  upon  whieli  these  securities  Mid' 
their  value  in  the  market  are  based  iiK  ludes^  it  Is  foimdn,  a  very  J 
consideralile  amount  not  devoted  to  the  pnljlie  service. 

The  balance  sheet  tif  the  company  of  June  30,  1908,  showed^ 
the  book  valuation  of  the  entire  system  employed  in  the  public  ■ 
service  to  amount  to  $319,081,815.  The  master  held  that  various 
items  were  included  which  were  not  properly  allowable  as  a  jmrt 
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of  tlie  t*4>st,  and  deducting  these,  there  remained  jus  the  liook- 
showing  uf  the  tutid  uinunnt  exjRMided  in  eonstrnetion  and  eqnip- 
Dient,  $1295,401,213.  The  Minnesiota  tnujk  mileage  was  found 
to  l»e  practical ly  3:2. 5l>  per  cent  of  the  total  mileage,  and  n|iyn 
this  basis,  the  amount  ajssignable  to  the  state  of  tlie  total  eost^  as 
stilted,  amounted  to  $9(5,271,255. 

The  master  found  that  the  eojst  of  reprtKluction  new  of  the 
entire  system  was  $457,1 -l^-i***^-^  The  value  of  the  portion  of 
the  system  in  Minnesota  was  sepamtely  found,  on  the  basis  of 
reprodnctioii  new,  to  be  SI  38,425,291,  The  net  profits  of  the 
company  during  the  test  year  from  its  Minnesota  business,  inter- 
state and  intrastates  were  $8,180,025.11,  equal  to  5.909  percent 
upon  this  estinuiterl  value. 

The  items  enterLUg  into  the  estimate  luv  the  same  in  character 
as  those  set  fi>rth  in  the  estimate  of  the  vahie  of  the  |>roperty  of 
the  Kortliern  Pacifie  {'oni|>any.2 

Iuclu(h.^d  in  this  reproduction  cust  w^asan  allowance,  fnr  *'-  lands 
for  right  of  way,  yards,  and  terminal/'  of  $25,172,650.80,  as 
follow\s : 

St.  l*aul,  {iiipraLsement  of  Reaf3,  Watmn,  aad  Taylor    .     .     .     ,  85!6.4.^3,?l4B.OO 

Add  5  per  ri-jit  for  ennt  of  acqiiisitiiiti  and  e<iii.*<equeritial  damages  .  321  ,<ifi7.4() 

Minnfiipolis,  appraiscjnt'nt  of  Khvnod,  nanu*y,  iiiid  Rid;;eway     .  l],«UO,T(jr).iM> 

Add  *y  ptTrtTit  for  i-owt  of  arE|iM.sitioii  and  tunst'«|iii'Ktial  diinia^es  .  5H(XtWH,15 

Duhith,  appraiseiJK^iiL  t»f  Stryker,  MeiidenhaU,  and  Little  .  .  718,28Q.OO 
Add  2i)  per  fent  for  railroad  value,  eost  of  atHjuifiilioD,  aad  l'od- 

fitijueniiiil  iliirna^rea •     *     • 17^,320,00 

Total  value  of  t^'rajiiiiiJM lft,S47,3«eJ,55 

Lands  ouLsidu  of  tenidnals 6^825,284.25 

UrsiKl  trual 25,172,(150.80 

The  aj>{iraiserncnts  thus  referred  to,  adopterl  hy  the  master 
witli  the  additions  stat^ed,  w^re  made  by  tlie  apprai.ser.s  in  the 
three  cities  who  were  eTn[>Ioyptl  in  the  case  of  the  Northeni 
Faeifie  rompany.  Tlie  valuatioiiH  were  made  at  the  same  time, 
and  upon  the  same  liasis,  as  the  eoiTesponding  valuations  in  that 
ca8e,  and  are  open  tn  the  same  objeetions.  In  the  eompany's  esti- 
mate of  the  value  of  tlie  laufls  outside  these  eities,  the  amount 

*  This  ilid  not  iiit  lude  the  juterest  of  the  fompan3^  in  the  St^jkaue,  Portland, 
&  Seattle  Kid  I  road,  oi  lines  under  ci>iisTnietii»n.  '  See  p.  flOL 
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stated  as  the  market  value  was  largely  increased  to  obtain  the 
^* right  of  way  value"  ;  with  re^peet  to  lands  in  agiicultiiral  sec- 
tions, the  "market  valutV''  was  generally  mulliphed  by  3;  and 
of  tlie  tt»tal  amouBi  of  the  estimate  of  tlie  com|>any  the  master 
allowed  75  per  cent,  as  iii  the  Northern  Pacific  Ca^e. 

In  addition*  4i  per  cent  of  the  aggregate  land  values,  as 
found,  wa.s  allcjwed  in  the  item  for  ^'enginct^ring,  superintend- 
etiea,  legal  expenses,"  and  the  furtlier  allowance  of  ItJ  per  cent 
of  these  laufl  values  was  mtwle  in  the  item  of  *^  interest  during 
construction  "  (4  per  cent  for  four  years)* 

In  tlic  physical  valuation  estimated  on  the  basis  of  the  cast  of 
reproduition  new,  the  master  matle  no  dc<luction  for  depreciation, 
while,  on  tlie  otht-r  hand,  there  was  inchided  under  the  item 
of  giiwKng  the  sum  of  $3,219,*)42  ff»r  mlaptation  and  stdidiHca- 
tion  of  roadbed.  The  engineer  of  tlie  state  commission  estimated 
the  depreciation  m  tlu*  property  at  approximately  SI 3,000,000. 

What  hii8  already  bt^eii  8aid  in  tlie  case  of  the  Northern  Pacilic 
Com[)any  with  n^spect  to  estimates  of  vahie,  the  a[>|)ortionment 
of  value,  the  testimony  an  to  the  extra  cost  of  doing  the  intra- 
state business,  and  the  division  of  expenses  between  interstate 
and  intrastate  business,  is  cijually  applicable  here-*  In  these 
respects  there  is  no  material  tlistinction  between  the  two  cases, 
and  the  same  conclusion  must  be  reached  in  both. 

8.  3Iinneftj)oliii  tf  St.  Loftix  luttlnHitl  (^impaay.  This  case  pre- 
sents distinct  considerations.  The  luies  of  this  company  consist 
i\i  about  1028  miles  of  track,  of  which  31)0  miles  are  operated 
unrlcr  lease  or  trackage  rights.  Of  its  owned  mileage  (\\^2  miles) 
api>roximately  00  t>er  cent  is  in  the  state  of  Mmnesota.  The 
master  thus  descrilies  it : 

ll  runs  soutti  from  the  inlaiirl  rities  of  St.  Patil  and  Minneapolis  to  Des 
]^Io»n«*H,  with  a  itranch  to  Storiii  Lak*%  Iowa,  and  iv  hranch  t<j  thn  South 
Ihikrhta  ^riiiii  fields,    Ah.>iig  itH  eiitin*  line  it  conie.H  in  sharp  conijietition 

1  The  total  revenue  received  by  the  Gieat  Northern  during  the  tiscal  year 
HHJ8,  from  its  intrasUte  buHiiiess,  pafiaen^^er  aiKl  freight,  wa*^  84^04 1, 8iit>.  5B  ;  and 
It  was  found  tfiat  the  \om  that  wouhl  have  heun  Mii^lained  hy  the  iv]v|>ticatioii  of 
the  enjoined  cmuniodity  rates  to  the  intrastate  commodity  traffic  would  have 
amounted  to  $87/261.43. 
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with  strong  Intersecting  railrond  HneH»  and  wliilfr",  ns  liefore  stated,  it  auli- 
s<arve»  a  useftil  public  purpose  and  is  oiM?rated  in  response  to  pnldic  de- 
niandi  it  can  l>e  maintained  only  by  the  exercise  of  the  liighent  erononiy 
and  watch t'uhii'HS  in  its  oj K-ration,  and  to  sncceed  nuant  \m  given  greater 
hititude  than  is  necessary  with  respect  to  tlie  more  favorably  located  and 
prusperoua  lines  of  railway. 


Tlie  less  favorable  situation  of  tlie  road  is  fully  renognized  by 
the  appellants,  who  oljjet-t  to  its  being  regmded  as  affording  a 
fair  test  of  the  sufficiency  of  the  rates.  They  say  that  its  *^  total 
mileage  and  the  geogniphieal  location  "  are  such  *^  that  it  cannot 
lie  taken  as  typical  t)f  the  railway  witnatinn  in  Mhniesota';  and 
they  insist  that  **  the  important  and  material  questions  are  raised 
by  the  showing  made  in  the  Northeiii  Pacific  and  (treat  Northern 
Cases."  And  tlie  ap]>ellees,  on  tlieir  part»  assert  that  "  it  cannot 
be  seriously  contended  that  the  rates  complained  of  are  sufficient 
to  yielil  any  reasonable  return  on  a  proportt(jnate  value  of  the 
property  used  in  the  conduct  of  the  business  covered  by  the 
riites " ;  that  the  net  income  of  the  roa<l  ^*  from  all  sources  is 
scarcely  sufficient  to  pay  interest  on  it«  outstanding  bonds '' ; 
that  *'  the  value  of  the  property  is  greatly  in  excess  of  the  par 
value  of  the  bonds'';  and  tluit,  as  it  seems  to  the  appellees, 
**this  company  must  earn  more  money  or  go  into  the  hands  (jf  a 
receiver,  within  a  comparatively  shoit  time.'' 

The  main  facts  are:  The  par  value  in  1908,  of  it-s  stock  and 
bonds,  was  830,011,800,  divided  as  fidlcnvs:  stock,  $10,000,000 
(l)referred,  $4,000,000,  conunon  i?*i,000,t*OU) ;  bontis  820,011,800. 
It  appeared  that  no  dividends  had  been  paiil  on  the  common 
st*Kik  since  1904.  The  annual  interest  charges  amounted  to 
8952,583. 

The  book  cost  of  its  property,  after  deducting  items  disal- 
lowed by  the  master,  was  S2H,574,225 ;  tuid  this,  if  divided 
according  to  mileage,  would  give  to  Minnesota  as  its  share, 
817,127,390.  Tlic  mileage  ba.sis  of  division,  however,  fails  to 
take  account  of  tlie  fact  that  the  property  m  Minnesota  has  a 
greater  relative  value. 

The  master  found  the  total  value  of  the  property  in  Minnesota 
on  the  luLsis  of  the  cost  of  reproduction  new  to  be  821,608,404. 
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In  this  estimate  there  wa,s  iMthi<le*l  the  sum  of  $5,999,397.90 
for  laji*l8,  3^ards,  and  ternikuils.  Uf  this  aniuiuit  S4,550,2i»8  was 
allowed  for  tlie  lands  in  Miinntapulis  on  the  rstiumte  of  the  same 
appraise  1*8  wiio  had  l>eeii  eniph>yed  in  that  city  by  the  utlier 
('oinpanieH;  and  to  tliis  the  master  aiided  5  per  ceiit^  The  Imah 
outside  these  tenninak  were  valued  at  81,215,285. 

The  net  earninjTs  of  tlio  entire  system  after  paying  onlv  np»r- 
ating  expi^nses  and  taxes,  froiu  11M);3  to  11*09,  were  fcmiul  t4i 
be  as  follows;  IIH):^,  $1,89S,HLK5.30  :  1H(»4,  81,229,524.49 ;  1905, 
$l,277,><70Am;  Umi  *l,511.imi.99;  1907,  Sl,419,822.54 ;  1908, 
il,220,Hi>2.21:  lUOO,  ?1/28(;,41*4JKS. 

The  net  earning  of  the  eoi npany  on  all  its  husine.ss  in  Mimie- 
sotii,  int€i"stat.e  and  intrastate  (involvint^  iuiy  use  of  the  propertv 
valned  iLs  stated),  after  paying  only  operating  expenst-s  luul 
taxes,  were,  during  the  same  perioil :  1903,  SI, 222,941,77; 
1904,?l,0n2,47H.74;100n,Sl,O54,8n3.3;K  HKM;,$lJ09,2*^0.5«i; 
1907,  S?H95/J77.*)0  ;  190H,  $742,877.40  ;  1909,  §794,472.58.  The 
reference  in  eaeh  case  is  to  tlie  fiscal  year  entliiig  on  June  30. 

It  thus  ap|>ears  that  the  net  return  from  the  entire  AJiniiesota 
bnsiiiess  in  1907  was  al>nut  4.14  j>er  eent  on  the  estimated  value 
of  the  property  {$21,608,404)  iji  Minnesota;  in  1908,  less  than 
3*5  per  eent;  and  in  1909,  less  than  3*7  per  eent. 

The  master  marie  his  eninpututi(»ns,  with  respeet  to  tlie  return 
permitted  nnder  the  ratijs  in  tjuestion,  upon  the  oj^ratians  of  the 
llseal  year  ending  June  30,  l9f)7.  The  class  rates  ha*l  lieen  ef- 
fective from  November  li>,  190ti,  ami  the  [Ukssenger  fare  act  from 
May  1,  1907.  It  was  estimated  hy  the  master  that  the  ailditional 
loss,  wliieli  would  have  aeerue<l  in  the  interstate  bnsinesH  if  the^^te 
rates  batl  been  in  foree  during  the  entire  fiscal  year  ending 
June  30,  1907,  and  if,  in  addition,  the  commodity  n\te.  m'U  whicli 
was  enjoined,  h\u\  Ix-en  a|>plieil  to  the  intrastate  traffic  of  that 
year,  would  have  amounted  to  5?1 31,358,  thus  making  a  very 
Berious  reduction  in  a  return  already  inadeipiate ;  and  bis  con- 
elusion  was  that  I  lie  mtes  in  (juestion  were  plainly  eoniiiscatory. 

It  is  not  necessary  here  to  reproflnee  the  conii>utations,  as  we 
are  satisfied,  after  a  careful  examination  of  the  evidence,  that 
while  the  methods  of  estimating  value,  and  of  apportion mcnt> 
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which  have  been  disapproved  iii  the  discussion  of  the  cases  of 
the  other  cmnpunies,  are  suhjeet  to  tlie  saiue  olijeetioiis  in  tliis 
case,  so  far  as  they  have  been  employed,  the  margin  of  error 
which  iiiuy  lje  iin|nited  to  them  is  not  siillieiently  ^neat  to  change 
the  result.  The  net  return  fnmi  tlie  entire  ImHiiiess  in  Minnesota^ 
interstate  an<l  intriistate^  f<'ll  tn  ^742,000  in  the  liseal  year  end- 
ing June  30,  190H,  and  it  is  plain  that  tlie  latter  aniuunt  would 
have  been  largely  reiluced  liad  the  tunnnLulity  rate  act  been 
enforced.  In  view  of  the  at^tnal  results  of  tlie  hnsiiiess  in  the 
statfs  and  the  clearly  estal)lished  facts  with  resjieet  U*  the  c<tn- 
ditimis  ot  Irallie  upon  this  road,  the  ctmelusion  canntvt  lie  escaped 
that  the  rates  preserilnMl  by  the  aets  and  olilers  of  Minnesota 
wonltl  nt>t  pernnt  a  fair  return  to  this  comj>aiiy* 

Withtmt  a[)proving,  therefore,  the  methoils  of  ealeulation  which 
]»ave  been  adopted,  but  recognizing  the  peculiar  situation  of  this 
ruad,  ami  tlie  undoubted  effect  uf  the  rates  in  question  upon  its 
revenues,  we  are  of  tlie  opinion  tliat  the  decree,  so  far  tus  it  rests 
up<in  the  confiseatory  eharaeter  of  the  I'ates  as  applied  to  this 
eompanVi  slaaild  be  affirmed.  In  the  desire,  however,  to  prevent 
the  [joiisibility  that  thi-  decree  may  operate  injuriously  in  the 
future,  we  sViall  modify  it  by  providing  that  the  memliei'8  of 
the  Railnnul  ^.^  Warehouse  l\>nmiissic»n,  ami  the  attorney  gen- 
eral of  tlie  state,  may  a|iply  at  any  time  to  the  court,  by  bill  uv 
other^vise,  as  they  may  be  advised,  for  a  further  (jrdi-r  or  decree, 
whenever  it  shall  appear  that,  by  reason  of  a  change  in  eirenm- 
stanceH,  the  I'ates  fixed  by  the  State's  acts  and  orders  are  suf- 
ficient to  yield  to  tlie  company  rea8onalde  compensation  for  the 
serv  ie  es  re 1 1  de  re  d . 

The  decreen  in  Numbei^  291  and  2f*2  are  reversed  and  the 
cases  reimmded  with  diix^etious  to  dismiss  the  hills  respectively 
without  prejudice. 

Tlie  decree  in  Number  203  is  modificil  lls  stated  in  the  opin* 
ion,  and,  as  modified,  in  atlirmed, 

Mr,  Justice  McKenka  eoncars  in  the  result 


XXVI 

THE    REGULATION    OF    RAILWAY    RATES    UNDER 
THE  FOURTEENTH   AMENDMENT  ^ 


In  18TB  the  Supreme  Court  of  the  United  States,  in  the  first 
decision*  that  involved  tlie  eonstruction  of  the  Fourteenth 
AnieiHlment^  liiuited  its  a|>|diciitu>u  in  a  way  tliat  must  have 
surprised  botli  those  wlio  hatl  advocated  and  those  who  had 
opposed  its  adoption  on  the  flour  of  Congress,  The  court  held 
that  tlie  privileges  and  innnunities  t^f  i-itixens  of  the  United  States 
{irotected  by  the  amendment  were  not  the  general  privileges  and 
innnnnities  of  citizens,  but  only  those  special  privileges  and  im- 
munities that  belonged  to  citizens  of  the  United  States  as  sueli, 
—  the  right  to  come  to  the  seat  of  government,  to  assert  claims 
against  the  national  government,  to  transiut  business  with  it,  to 
seek  its  protection,  to  share  its  offices,  iu  have  free  access  to  its 
seaports,  sulitreasuries,  land  offices,  and  tlie  courts  of  justice  of 
the  several  states,  to  demand  its  care  and  protection  over  life, 
lilwrty,  anil  property  when  on  the  high  seas  or  in  the  jurisdiction 
of  a  foreign  government,  to  assemble  and  petition  for  redress  of 
gricvanees,  and  to  have  the  writ  of  habeas  corpus ;  to  use  the 
navigable  waters  of  the  LTnit^jd  States,  and  to  enjoy  all  rights 
secured  by  treaty  with  foreign  nations,  to  change  citizenship  from 

1  From  tht*  Qnartfrbj  Juunml  of  Et^onmnicji,  lOrj,  pjy.  389-424. 
3  Slaii^'hter  House  Cms^-b,  Ul  Wallaro,  3(K 

It  iriEiy  not  Iw  aiiiisH  to  quuti^  lUu  lan^n^e  nf  that  part  nt  the  first  section 
of  the  Fourteenth  AjueiHhiipnt  whk'li  m  In* re  ni^ler  fo i ijs id u ration  : 

No  «tiite  i<h!ill  mak(?  nr  ctifom^  any  law  which  shttll  ubri'l^je  the  [Jrivilep-t^s  or 
imnjunitieH  of  riti?.eii»  uf  tht*  United  States  :  nor  shaH  any  state  deprive  i\ny  person 
of  \\U%  liberty,  (»r  prnp*.'rty  without  <ln«>  jiropesn  of  Jaw ;  nor  deny  to  any  person  witliin 
It^  juried  let  ion  the  erjiial  prottietioD  of  the  laws. 


I 


The  reatler  need  hardly  he  reminded  that  this  Amendment  waa  made  after 
Uie  Civil  War,  hcin^  ratified  in  Ism. 
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one  statr  tf>  atHitlier  with  the  jiaine  rights  a^s  other  eitizeiis  of  that 
state,  liiiportiiiit  as  these  rights  are,  they  are  not  the  onUnary 
everyday  riglits  that  closely  affect  tlie  citizen.  For  these  he  wius 
left  to  the  protection  of  tlie  states.  Though  the  m?tual  decision 
related  only  to  one  clause  of  the  amendment,  the  opinii»n  of 
Mr.  Justice  Miller,  who  spoke  for  tlie  conrt,  intimaU^l  strongly 
that  the  clause  fm-hiddiiig  the  states  to  deprive  any  person  of 
life,  liherty,  and  property  without  clue  process  of  lan%  and  to 
deny  to  any  person  within  its  juristUetion  the  eqnal  protection 
of  the  laws,  was  intended  to  protect  against  unjust  discrimiiiation 
the  negro  race  only. 

Tlii'ee  years  later,  however,  in  the  Granger  eases  ^  (1H7<3)  it 
was  taken  for  granted  tliat  the  scope  of  the  latter  clause  of  tlie 
ainenthnent  was  hroader,  and  that  it  protected  not  merely  those 
of  the  negro  race,  hut  all  persons.  The  court  in  fact  followed 
tlie  dissenting  opinions  of  Justices  Fiehl  anrl  Hradley,  not  the 
dictum  of  tile  prevailing  opinion  of  Justice  Miller* 

The  Granger  cases  settled  the  authority  of  the  state  legisla- 
tures to  control  the  charges  of  a  business  affected  with  a  public 
hiterest.  Some  <>f  the  language  used  by  the  ci>urt  went  far  in 
denying  any  right  of  the  court  to  interfere-  It  was  said  distinctly 
that  though  the  power  conceded  to  the  legislatui'e  wtus  liable  to 
Ije  abust*<h  the  people  must  resort  for  protection  against  abuses 
to  the  polls  and  not  to  the  courts.  It  was  concerled  that  under 
some  cireumstanees,  but  not  under  all,  statutory  regulations 
might  deprive  the  owner  of  his  property  without  due  process  of 
law  ;  but  it  wtis  held  tliat  tlie  amendment  did  not  change  the 
law;  *Mt  simply  prevents  the  States  from  doing  that  wbieh  will 
operate  a^  such  a  de|>rivatioit,'* 

Tlie  qnestirm  of  rates  seemed  Ijy  these  decisions  detcrniined 
to  be  a  legislative,  not  a  judicial  question.  Six  years  later  ^  the 
court  held  that  a  railroad  com[>any  wliose  lM>ard  of  directors  was 
by  the  charter  authorized  to  establish  rates  could  nut  as  against 

Mmn  V.  lUinois,  SM  V,  8.  113  (1877).    Chicai^o,  B.  tt  Q,  R.I?.  Co.  v.  fowa, 
^  U,  S.  165.    PdJt  V.  Chkagu  and  N.W.  Railway  Co.,  Lawraice  v.  Satne^  9i 
|y,  S.  164.     Chicago,  M.  dt  SL  C.  R.lL  Co.  v.  Aiklctj,  M  IT.  S.  171*.     Winona  tt 
St.  7\(er  R.R,  Co.  v,  Blake,  94  V.  S.  180.    Stone  v.  Wisconsin,  t>4  l\  S.  IHL 
»  Huggkn  \.  IlUnoiit,  108  U.  S,  h^i}  (188:5). 
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a  general  law  of  the  state  exact  more  tlisuj  three  cents  per  mile 
per  passenger.  Tlie  reasoning  was  put  on  a  narrow  basics,  involv- 
ing only  the  construction  of  the  charter,  Tlie  power  granted 
was  to  (letermine  the  rates  V>y  by-laws;  tlie  pow^^r  to  piLss  by- 
laws was  limited  to  sueh  as  were  not  repugnant  to  the  laws  of 
the  state,  and  henee  it  was  held  that  the  by-laws  eouhl  not  fix 
a  greater  rate  than  was  permitted  by  the  general  legislation  ; 
"grants  ui  immunity  from  legitimate  controV  said  tlie  Cidef 
Justice,  'Mire  never  to  be  presumed" 

Tlie  stattts  soon  began  to  avail  theni>ielves  of  the  power  to 
control  business  affected  with  a  public  interest.  The  first  impnr- 
taut  case  cfuieerning  the  limitatitJii  of  their  powers  arose  in  Cal- 
ifornia.* It  dccitk'd  thai  llie  rates  ni  a  water  ennipany  might  he 
fixed  hj  a  county  hoard  in  whith  tlie  water  enmpany  was  not 
represented,  althrmgh  the  cliarter  of  the  company  provided  for 
its  re|jrcscntatinn.  The  court  expressly  reser\  ed  the  question 
what  might  he  done  in  case  the  nuuiieipal  autliorities  did  not 
exercise  an  honest  judgment  or  fixed  a  price  miinifestly  unrea- 
sonable. Two  years  later,^  it  was  tk'cidcd  tliat  raihuail  charges 
juight  be  fixed  by  a  Railroad  Cumniissiiiru  altliongh  chartei's 
provirled  that  the  com  panics  t  hems  elves  might  fix  the  tolls  and 
charges.  The  legislature  (jf  Mississippi,  by  legislation  subsequent 
to  the  charters,  created  a  Railroad  Commission  with  power  to 
revise  rates  and  increase  or  reduce  them  as  experience  and  busi- 
ness operation  miglit  show  to  be  just.  It  wius  argued  that  the 
legislature  by  the  provisi*m  in  the  chartei-s  had  surrendered  the 
power  of  contnjl  over  fares  and  freights.  It  w&a  conceded  that 
the  rates  nmst  Vjy  the  rule  of  the  common  law  be  reasonable, 
aiul  the  court  hehl  that  the  state  was  left  free  to  act  on  the  sub- 
ject of  reasonablenevss  within  tlie  limits  of  it^  general  auiliority 
as  circumstances  might  rt*quire.  '*The  right  to  fix  reiisonahle 
chai*ges  has  been  granted/*  said  Cliief  Justice  Waite,  *'but  the 
pfwer  of  declaring  what  shall  Ix^  deemed  reast>nable  has  not 
been  surrendered.  If  there  had  been  an  intention  of  surrender- 
ing this  power,  it  would  have  !>een  easy  to  say  so;  not  having 

1  Spmig  Valley  Water  Work*  v.  SeMttrr.  UO  {\  S.  Ml  (1884). 
«  Bailruad  Cgmmissiou  Cast«,  116  U,  8.  307  (I88fi). 
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said  sn,  the  oori(4iisive  prosumptinn  is  iliero  wnn  iin  wurli  inlen- 
tioii."  The  court,  however,  was  careful  to  guard  against  mi  in- 
ference that  the  power  of  regulation  wtus  without  limit.  **  Ttie 
power  to  reguhite/'  it  wiis  Maid,  **  Ls  not  a  power  to  destroy,  and 
Hmitatioii  is  not  the  equivalent  of  coniiseation.  Under  pretense 
of  regulathig  fares  and  freights,  tlie  State  cannot  inquire  a  rail- 
roail  rorptjration  to  carry  persons  or  property  without  Teward; 
neitlier  ean  it  do  that  which  m  law  aniuunts  to  u  taking  of 
private  property  for  public  use  witliout  just  compensation,  or 
without  due  prcjeess  of  law/* 

The  statute  was  lield  not  to  Ix^  in  eonthet  with  tlie  *lue  process 
clause  and  the  equal  protection  clause  of  the  Fourteen tli  Aintmd- 
uient.  '*  General  statutes  fixijig  niaxinnun  rates*'  it  was  said, 
*^do  not  necessarily  deprive  the  railrtiad  ronipany  of  its  property 
contrary  to  the  amenthuent/'  The  importance  of  the  qualifying 
word  ''necessarily"  appeared  in  snljsc<pieiit  decisions  when  it 
was  hchl  tliat  such  statutes  uright  sometimes  he  void.  The  de- 
eisious  thus  far  were  in  favor  of  public  control,  and  agiiinst 
review  by  the  courts, 

II 

Four  years  later,  in  the  Minnesota  Rate  Ca.scs^  the  court  took 
a  pcvsition  hard  to  reconcile  with  wliat  Mas  said  in  Munu  v.  7///- 
/?rA/j*  and  the  succeeding  cases.  The  Minnesota  ( 'oniinissicju  had 
ordered  a  I'eduction  of  rates  for  transportation  of  milk  from 
three  cents  to  two  and  a  half  cents  a  gallon  ;  and  for  switching 
ears  fn*ni  ^{^1.25  and  -'Jl.BO  per  car  to  ^LOO  per  can  The  raihojitls 
resisted  tnid,  u]nm  application  to  the  state  courts,  a  mandannis 
was  issued  to  put  in  force  the  rates  fixed  by  the  couunissifMK 
The  Supreme  Court  reversed  this  actidU,  Justice  lihitrhford 
rested  the  reversal  upon  the  fact  that  the  deeisiou  of  the  railroad 
commission  was  nnide  a  finality  under  Minnesota  law;  he  said 
that  the  counnission  could  not  be  regarde<l  as  clothed  with  judi- 
cial functions  or  possessing  the  machinery  of  a  coiu't  of  justice. 
^*Thc  f[uestion  of  the  reasonableness  of  a  rate  ot"  charge  for 

1  niinigo^  M.  *t  St.  I\  RaUway  O).  w  Minmrniiii,  134  L\  S.  418  (l8iK))« 
Miraieapoiis  Eastern  Railwau  Co,  v.  MuuiotoUi^  13i  L\  S.  407  (181KI). 
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transportaticiQ  by  a  railroad  conipany,  involving  as  it  does  the 

element  of  reasonableness  both  as  re*,^ards  tlie  company  and  as 
regards  tlie  public,  is  eminently  a  (piestioii  for  jiidieial  investigBr 
tion,  i*equiring  due  process  of  law  for  ita  detenu ination.  If  the 
cr>nn)uny  is  deprived  of  the  power  of  charging  reasonable  rates 
for  Ihe  use  of  its  property,  tuid  such  deprivation  takes  plaete  in 
the  al>setice  of  an  mvestigation  by  judieial  machinery,  it  is  de- 
prived of  the  lawful  nsc  uf  its  property  and  thus  in  sultstanee 
and  effect^  of  tlie  property  itself,  witliont  due  process  of  law  and 
in  violation  of  the  law  of  the  Constitution  of  the  United  States ; 
and  in  so  far  ns  it  is  thus  deprived,  while  t>ther  persons  are  per- 
mitted to  receive  reiisonablc  protits  upon  tlicir  invested  capital, 
the  company  is  deprived  of  the  equal  protection  of  the  laws." 

The  court  seemed  by  this  language  to  decide  that  the  ques- 
tion of  rates  was  always  a  judicial  cpiestion,  and  not^  as  had  Ixren 
held  l>efore  and  has  been  held  since,  a  legislative  question  ;  that 
it  could  tlierefore  l3e  settled  by  a  jurlicia!  tribunal  only :  that  if 
a  railroad  company  wuis  ntit  alhiwcd  to  I'harge  reiLsonable  rates, 
its  constitutional  rights  were  vii>lated ;  and  that  it  was  entitled 
to  reasonable  pnifits  in  the  same  sense  a^  other  perscms  not  en- 
gaged in  a  pulilic  calling.  It  is  ditlicnlt  to  see  how  tlie  right  to 
prrifit  as  individuals  not  engaged  in  a  puldic  calling  can  l>e  con- 
sistent with  the  right  of  the  state  to  regulate  the  rates  of  tliose 
engaged  in  sue  h  a  calling.  The  opinion,  carried  to  its  kjgieal 
conclusion,  would  substitute  the  courts  for  the  commission  ns 
tinal  arbiter;  and  in  effect  would  throw  tlie  whole  burden  of 
rate  makijjg  upon  the  ju<licial  machinery.  No  wonder  the  opinion 
did  not  command  the  unanunous  voice  of  the  court.  Justice 
Miller  concurred  in  the  result,  but  upon  the  gix)und  that  the 
commission  had  applied  to  tlie  court.^  to  enforce  their  order; 
that  in  substance  this  was  asking  the  courts  to  dcteruune  tliat 
the  order  was  reasonable,  and  hence  the  court  had  the  right  and 
duty  to  inquire  into  the  reasonableness  of  the  tariff  of  rates. 

Justice  Bradley,  speaking  for  himself  and  Justices  Gray  and 
Lamar,  dissented.  He  pointed  out  that  the  decision  pnu-tically 
overruled  3lHnn  v,  IUinoi$  and  the  railroad  cases  decided  with 
it;  that  the  question  of  the  reasonableness  of  a  charge,  so  far 
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from  being  a  judicial  question,  wa.s  preeminent ly  a  legislative 
fine  involving  eoiLsiilera^tions  uf  poliey  an  well  as  of  reumriera- 
tion;  that  in  practice  it  hud  nsutilly  Imvn  determined  hy  the 
legislatnn^  by  fixing  a  ntaxinniin  in  the  eharter  of  the  eoni[>any 
or  alterwanls  if  there  were  no  landing  eontruct ;  tluit  the  (jnes- 
tion  only  became  judicial  wlieii  the  legislature  eruictcd  simply 
that  rates  should  be  reasoiudile,  tlms  necessarily  snbniitting  the 
question  wliat  Wixs  in  fact  reasonable  to  the  juilicial  tribunaln; 
but  that  the  legishitnre  might  itself  or  by  its  commission  iix  the 
rates;  and  that  (or  that  pnriHise  their  decision  was  fniah  unless 
they  so  acted  lus  to  deprive  parties  of  their  ^iroperty  withtiut  due 
pmceais  of  law  ;  hut  tliat  a  mere  difference  of  judgment  as  to 
amount  between  the  c(unmission  and  the  companies  without  any 
indicatiou  of  iuteut  ou  the  part  of  tlie  coniuustsii>n  to  do  injus- 
tice, did  not  amount  ti*  a  deprivation  of  property.  The  real  dif- 
ference between  Justice  lUatcIifonl  and  Justice  Bradley  was  as  to 
the  question  [ireseuted  in  a  rate  case.  Acecjrdijig  to  the  former 
it  was:  'Ma  the  rate  a  reasonable  one,  and  mich  a.s  would  afford 
the  same  prolit  as  conl<l  Ije  realizeil  by  one  not  subject  to  regu- 
lation ? ''  According  to  the  latter  it  was:  **Ls  the  rate  so  unrea- 
sonable a8  to  be  arlntrary  and  amount  tocontiscation  of  property 
rather  than  mere  rcgulatiim  of  a  rate?  '  The  ditfcui^nce  Ls  strik- 
ing and  funthnucntal.  If  the  legislature  had  the  right  to  regulate 
rates,  a-s  had  been  settled  in  the  (I ranger  cases,  then  the  pnjperty 
of  the  railroa^ls  wajs  qnalitied  I>y  that  public  rights  antl  there 
eon  Id  l»e  no  deprivatinn  of  such  qualilied  projierty  as  long  ii.s  the 
legislature  coulincd  itst-lf  to  fair  regulation  and  did  not  nnth^r- 
take  to  contiscate  under  the  guis*?  of  regulation.  Tlie  view  of 
the  minority  has  finally  prevailed.^ 

Justice  Bradley  in  the  course  of  bin  opinion  tcKik  occasion  to 
8peak  of  the  relations  between  the  courts  and  the  IcgLslature. 
II is  woitls  are  worth  quoting: 

It  is  alwayi*  a  delicnt*^  tiling  for  the  ctnirts  Ut  Tiiake  an  issue  with  th*? 
legislative  ilepartnient  of  the  government,  and  they  shoukl  never  do  so  if  it 
is  pc*8sil>le  to  avoid  it.  By  the  rleeision  now  made  we  declare,  in  effect,  tiiafc 
the  judiciary,  and  not  the  Jegi»latiire  is  the  final  arbiter  in  the  repdntion 

1  Atlantic  Coast  Line  v.  No.  Car.  Corp.  Vomm.,  206  U.  S.  1  (1907). 
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of  far*^'4  and  freights  of  raiirtnitb  an<l  tlit'  vliftri^es  of  other  pwMic  aceam 
iiiodiitionH.  It  is  sin  asHUjri|ition  of  iiuthonty  on  tlu*  part  of  the  jtidrciarVt 
which,  it  j^eeins  t«>  mf,  with  all  «liit'  tJeference  to  tlit*  judgtuent  of  my  brt'tbrcti* 
it  has  wi  litjht  to  make. 

Tlie  decision  of  tbu  Court  in  tlie  Minnesota  Rate  ci\*se*s,  it  was 
fnvthi^r  poiiitLHl  out,  gave  a  iiew  exteixsii»n  lo  the  ineuning  of  tlie 
words  **'due  process  of  kiw."  Justiee  Blatehford's  Imiguagt*  must 
meiin  tliat  due  proeess  of  law  rei|uiivs  judirial  procedure  *•  with 
the  fonns  and  uiaeliiriery/'  Uy  quote  liis  language,  '*  provided 
by  the  wis^him  of  sueeessive  ages  for  the  investigation  judieially 
of  tlie  truth  of  n  matter  in  eontrr^versy/'  I^ong  before  tliis  deri- 
sion tlie  lonrt  liad  held  in  an  elalxjrate  o|iininn  by  Mr.  «histiee 
Curtis^  that  the  same  wortis  in  the  Fifth  Amendment  ilid  m^t 
neeessarily  imply  a  regular  [iroeeeding  in  a  eourt  of  justiee  or 
after  tlie  manner  of  sueh  eourts  ;  and  this  view  liiwl  l>een  adopted 
and  ai^plieil  in  the  t'onstruetion  of  the  Fourteenth  Amendment 
llie  <litheulty  of  Mr.  Jnstiee  liluti^lifonrs  view  becomes  apparent 
if  it  is  applietl  to  the  taking  of  tlu^  [jropert}^  of  the  <"itizen  by 
taxation,  by  assessments  for  pubKe  imi>rovements,  or  by  admin- 
istrative measures  under  the  jfoliee  power;  or  to  restraint  of  the 
persim  made  neeessary  by  our  innnigration  laws,  '""In  judging 
what  is  due  process  of  law,"  said  Mr,  Justiee  Bradley,  'Tespeet 
must  be  hatl  to  the  clause  and  ohjeet  e^f  the  taking,  whether  under 
the  taxing  power,  the  power  of  eminent  ihanain,  or  the  power  <»f 
ass£*ssment  for  loeal  improvements,  or  none  of  these  :  ami  if  found 
to  be  suitable  or  admissihh'  in  tta^  s|jeeial  rase,  it  will  Ir?  at! judgetl 
to  W  line  prtKM'ss  of  law  ;  Ijut  if  found  to  be  arljitrary,  oppressive 
and  unjust,  it  may  l>e  tleelared  to  he  not  uhie  process  of  law/^' 

The  decision  in  the  Minnesota  Hate  ease  hievitahly  led  to 
repeated  efforts  to  secure  review  by  the  courts  of  rates  fixed  by 
statute  or  the  onlers  of  pulilic  eonnnissions. 

After  fin  tinsueees.sful  effort  by  a  frietully  litigation  to  have  a 
partieular  rate  declared  unreason alde,^  the  question  next  arose 
in  the  great  eiise  of   Eiunjan  v.   FunmrH    Loan    jf    Trust   Co,^^ 

1  Mitrray^t*  Lemerv,  Htiboken  Land  and  Improvement  Co.^  IB  tlow,  272  (1856). 
^  Chiaigo  it  Onfud  Trunk  Railmi/  Co.  v.  ll'^c/iman,  143  U.  S.  330  (18i>2). 
■  154  U.  S*  3(52  {WM). 
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noteworthy  Litu-ause  it  wan  the  first  8iicce8sfiil  etiuil  lu  eiijom 
the  enforceuiBJit  of  rat^M  (ix(?(l  by  a  commission. 

The  question  wius  stjuarely  raised,  for  the  defendant  denied 
the  power  of  the  eourt  tu  entertain  the  inquity  at  alh  and  in- 
sisted that  the  fixing  of  rates  for  carriage  by  a  pnblie  carrier 
waxS  a  matter  wholly  witliin  the  |iu\ver  of  the  li^gisktive  depart- 
ment of  the  g*>verinnent  an<h beyond  examination  l>y  the  courts. 
To  tins  tlie  eourt  thniugh  Mr.  Justice  Brewer  answered : 

The  |irovhiec  of  tla^  court.H  is  not  chaiigeil,  nor  the  limit  of  jiidieial  in- 
quiry altcn'fi,  hfr'cause  the  legislature  instead  of  the  carrier  prescrihes  the 
rates.  The  courts  are  not  aiittiorized  to  revise  or  change  the  t>ody  of  rates 
iiui^trsed  by  a  legislature  or  b  comniis^sion ;  they  do  not  determine  whether 
one  rate  is  preferable  io  another^  or  what  under  all  cirenrtmtauces  wouhl 
be  fair  and  reasonable  as  between  the  carriers  and  the  shipjicrs;  they  do 
not  engage  in  iiiiy  mere  adniinistrative  work  i  but  still  there  can  be  no 
dnnbt  of  their  power  and  duty  tn  jniiuire  whether  a  body  of  rates  pri> 
scribed  by  a  lejLji.Nlature  or  a  eoninds[.sion  is  unjn.st  and  iiiireasonaljlet  and 
such  as  to  work  a  ]*ractical  flestructbin  t^>  rights  n(  pro[H'rty»  and  if  found 
so  to  be,  ttt  restrain  ita  ojieration. 

The  eomphainanls  challenged  ilie  tarilT  as  a  whole  and  the 
court'ft  mqiiiry"  was  hmited  to  its  effect  as  a  wdiole.  Tlie  facts 
were  thns  stated  bv  the  court: 


The  cost  of  this  radroatl  property  was  $40,000,0011 ;  it  cannot  be  re]>laeeil 
t<K]ay  for  less  than  ig!2o.iMH),nnO.  Tliere  are  f!Ll,00(MM>0  uf  uit«rt;;a^^M'  Iwiids 
outsladdin^  against  it,  and  nearly  ^10,000,00(>  uf  steek.  These  i»onds  and 
slock  represent  money  invested  in  the  e<»nKtntetion  "d*  this  road.  The 
owners  of  the  stix-k  have  never  receiveil  a  d<dlar*3  worth  of  dividi'nda  iu 
return  for  their  investment.  The  road  was  thrown  int^>  the  hand'^  of  a 
reeeiver  for  default  in  payment  of  the  interest  on  the  !ionils*  The  earnings 
for  lln^  last  three  years  [trior  to  the  est^iblishiuent  of  these  rates  were  in- 
suflicient  to  pay  the  op'rating  exp*'nses  and  tlie  interest  on  the  Itonds.  In 
onler  tt*  make  gotnl  tlie  deheicney  in  interest  the  st(H"khohlers  have  put 
tlieir  hands  in  tle-ir  jHieki^ts  and  advanced  over  a  million  of  dollars.  The 
supplies  for  the  road  have  been  finrehased  at  as  cheap  a  rate  as  possible. 
The  officers  and  employees  have  been  paiil  uo  more  t)ian  is  necessary  ti> 
secure  men  of  lh*^  sikill  and  knowletlge  requisit^^  t<j  suitable  o[>eration  of 
the  road.  .  ,  .  The  actual  reduction  by  virtue  of  this  tiiriff  in  the  reeeipl,s 
during  the  six  or  eight  months  that  it  has  been  enforced  amounts  to  over 
fl50,0tW. 


A  general  a  verm  cut  in  a  bill  tliat  a  tariff  as  estalilished  is  unjust  and 
imreasijimbUv  i.**  HUi»iKjrt+"tl  liy  ^^^  a<lniitu^d  facts  that  the  road  cost  f»r 
more  thatj  the  auKnujt  of  the  stuck  and  bonds  outsiaDding ;  that  such 
gtiH'k  iind  hinids*  re[tn'wut  niauey  invested  in  ita  construction;  th*it  tht»re 
has  been  nti  wa??te  or  luisnianagement  in  the  coostructiou  or  oj^tt^nitioQ : 
that  supplies  and  labor  have  lieeu  purchased  at  the  lowest  possihlo  prie« 
consistent  with  lliw  succes^fid  rnw^ration  of  the  road;  that  the  rut<»s  rolnn- 
tarily  fixeil  by  the  cointiany  have  been  for  ten  years  steiidily  deereasjug 
until  tiie  ag^r^'^ate  decrease  ha:^  bien  more  than  fifty  per  cent ;  that  uiid<*r 
the  rate's  thus  vohin tarily  esiahhshed»  the  stock,  which  represents  two-fifths 
at  tlie  vabip»  Itas  never  received  anythkif:^  in  the  way  of  divideuds,  and  tljat 
for  the  last  three  years  the  earnuiijH  aliove  ojierating  expens*^R  h»\-e  bwu 
insufficient  t-o  pay  the  iut<*rest  on  the  bontled  debt,  and  that  the  proposed 
tariflf,  as  enforced*  will  so  diminish  the  earnings  that  they  will  not  W  able 
to  pay  one-half  the  interest  on  the  bonded  debt  above  the  Of»eratitjg  ex- 
f*enscs;  and  that  snch  an  averment  8o  «npportet],  will,  in  the  ab^'uce  of 
any  satisfacUiry  slmwing  to  tlie  euntrary,  sustain  a  tindiug  that  the  priv 
posi*d  tariff  is  unjust  an<l  unreasonable,  and  a  decree  reversing  it  Wing 
I  Hit  in  force. 

In  tleciding  whetlier  a  Uiriflf  is  so  unreasonable  aiul  unjust  as 
practically  to  destroy  the  value  of  the  oarrier's  propei'ty,  it  is  of 
course  essential  to  fix  the  standanl  or  principle  upon  which  tiiat 
value  is  to  he  detcruiined*  U}>nu  this  qucwtiou  the  Reagan  case 
is  indecisive.  Some  of  the  In  Homage  suggests  that  cost  of  the 
property  is  tlie  proper  measure  of  its  value;  other  language, 
cost  of  rejdacenient ;  and  .still  other  language,  present  value. 
The  question  was  left  for  discussion  in  the  later  eases* 

The  Reagan  ease  had  dealt  witli  tlie  effect  of  the  tarifT  of 
rates  as  a  wliole.  Similar  questions  arose  in  AV.  LmiU  tutd  San 
Franm%m  Haihtmy  v.  Grilk^  where  it  was  decided  tiiat  the  correct 
test  wa^^  the  effect  of  the  nites  on  ihe  whole  line  of  the  earrier^s 
road,  and  not  the  effect  u|inn  tliat  portion  whieh  was  formerly  a 
part  of  one  of  the  consolidating  roads;  tliat  a  company  cannot 
claim  tlie  right  to  earn  a  net  profit  for  every  nnle  of  r«»ad,  nor 
attai'k  as  unjust  a  regulation  which  fixes  a  rate  at  w  Inch  some 
part  would  be  unrenunierative ;  that  the  earnings  of  the  entire 
line  must  !x*  esttmat<?d  as  against  all  its  legitimate  expenses 

1  l&li  U.  S.  tt4t*  (1895). 
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untler  the  npemtion  of  tlie  act  within  tlit*  HmitH  of  the  ntate. 
The  hti5t  tjiuihficiitioQ  presentn  a  new  tliOiculty,  —  that  of  sever- 
hig  a  luih'oad  into  parts  ilivided  by  the  imaginary  state  lines. 
The  Uiter  effort  to  segregate  uitrtistate  and  interstate  business 
has  led  to  ililik'ult  problems  still  in  prwess  of  sohition*  The 
Gill  ease  was  a  suit  for  a  penalty,  and  the  ( oiirt  in  referring  to 
Justiee  Miller's  statement  in  thi^  Minnrsota  I^ate  tases  that  tlie 
rates  were  binding  until  jutlieially  dt'terunned  to  lie  vtjid,  atlded 
that  in  ea.^es  where  the  legislature  itself  lixed  the  rates,  a  bill  hi 
efpiity  W!is  impraetieable  because  there  was  no  pnblir  fuurtionary 
nr  eonmnssion  wliieh  eonhl  be  made  to  respond,  and  I  lie  com- 
panies, if  they  were  in  have  any  relief,  uuist  have  the  right  t*t 
raise  the  questloH  by  way  of  defense  to  an  a(  tion  for  ^u'lutUies, 
This  rt*uuirk  was  nniieeessary  to  the  deeisiuii,  since  the  ivsult  of 
the  case  on  tlie  facts  was  against  the  carrier.  The  reniedy  by 
injunction  to  restrain  legid  ollicers  of  the  state  from  proj^eeuting, 
came  later, 

*  The  same*  principle  that  applies  to  the  case  of  a  carrier,  applies 
also  to  a  turiii^ike  company*  In  C^'rhtf/ti^tt,  ttr,^  Turftpikc  Vom- 
patuf  \\  Sdudfnni,^  the  Court  lield  that  the  faets  tluit  the  tolls  for 
several  yeai-s  prior  to  1890  hiwl  not  admitted  of  dividends  greater 
tliau  4  jjer  cent  on  the  j»ar  value  nf  the  sto(*k  ;  ihat  the  proposed 
reductitai  w<uild  so  iliminish  the  hieome  of  tlie  company  that  it 
eonld  not  maintain  it^  road*  meet  its  ordinary  expenses,  and  earn 
any  dividentls  whatever  for  stock liolders,  showe<l  that  the  con- 
stitutional rights  of  the  turnpilve  etnupauy  were  violated.  Jus- 
tice Harlan  was  careful  to  say  that  a  mere  failure  of  the  rates 
to  sutliee  to  earn  four  per  cent  on  the  stock  woul<l  not  justify 
bohling  the  rates  to  be  void.  '^  It  cannot  be  said,'"  he  a*lded» 
^nhat  a<M>qioration  is  entitled,  as  of  rights  and  without  reference 
to  the  inten*sts  of  the  public,  to  realise  a  given  per  cent  u[vm 
its  capital  stock,  .  .  *  The  pid>lic  cannot  properly  be  subjected 
to  unreasonable  rates  hi  order  simply  that  stockhoUlers  may  earn 
dividends.*'  In  dealing  with  the  question  how  the  reasonable- 
ness of  rates  was  to  be  ascertained,  the  court  was  not  very  satis- 
factory. The  hiqniry  was  said  to  involve  a  consideration  of  the 
1  ItU  t  .  S,  678  (1890). 
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right  of  the  pubhc^  to  use  iia*  road  on  paying  rptLsonable  tolls, 
and  silsrj  ui  the  reasonaljU-  cijst  of  maintaiiuiig  the  nnid  in  gooi^m 
rciu<hlit»ii  for  public  use,  ami  the  auiouiU  that  may  have  beelsH 
really  anrl  necessarily  invested  in   the  euteiiirise.     It  was  held 
that  there  might  l>e  other  einuinstantes,  not  tlien   iieee-ssary  t 
♦state  ;  that  eaeh  cnise  must  ilepend  upon  its  special  fa4^»ts  ;  an* 
justice  might  retpiire  different  rates  for  <lifferent  roa<ls.    In  shoi 
the  opinion  merely  holds  that  nites  nnist  be  reasimabje  and   fa 
both  to  the  puhlie  and  the  eonipany  aiid  nuist  not  be  su  hiw 
practically  to  <leprive  the  company  of  its  jjroperty.    No  8t.anda] 
wan  fixed,  ami  the  ease  det  ided  finly  that  the  particular  rate; 
infringed  the  constitutional  pnivision-    The  language  of  the  eoi 
imlicat'CS  that  it  is  the  aetnal  and  necessary  investtnent  of  tl: 
company    that   is   to   be  considered,     lliis  seems   tt»   mean    thdi 
aetnal  necessary  cost  a*s  distinguished  from  cost  of  replacement 
or  present  value. 

The  results  reached  up  tcj  this  point  may  be  thus  siuminarizecL 
State  enaetment^  or  rt^gnhititais  establishing  rates  tliat  will  noi 
permit  of  the  carrier  earning  such  eonipensation  tia  tin  tier  all  the 
eircumstanees  is  just  to  it  and  the  public,  infringe  the  proviKiima 
c^f  the  Fourteenth  Amendment:  and  the  question  whether  rates 
are  so  nnreiusonably  low  as  to  deprive  the  carrier  of  its  property 
cannot  be  conclusively  tleternnned  by  ttie  legislative  authority 
of  tlie  state,  hut  may  he  the  subje<"t  of  judicial  inquiry. 


iir 

These  general  prin<'iples  do  not  go  far  to  solve  the  qiiestiaai 
in  a  particular  case.  The  decision  in  tlie  Nebraska  Maximuni] 
Rate  cases  1  took  a  further  st(^p.  It  was  cfaiteiided  on  W-half  of  J 
tlie  iitate  that  the  eom{mu8atiou  to  he  allowed  the  cairier  aft^l 
payment  i>f  operating  exptnises  was  purely  a  qtn^stion  of  pubUe] 
jiolii'V  to  be  delernnnerl  by  the  legishilure  and  not  by  the  euurts.j 
**lt  cannot  be  successfnlly  contended/*  said  counsel  for  the  st-atev] 
^'  that  so  long  as  the  rate  fixed  pays  something  above  operating] 
expenses   to   the   corporation    for   t!*e  earrying   of  property,  itj 

I  SmtjUi  V  AmrM,    Smyth  v.  Smith,   Smifth  y.  Hi^inmn^  lOtf  U,  S.  4641  HKi*  \}\ 
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amounts  tu  the  takiiit^  eitlier  of  tlie  luse  or  of  the  property.'* 
**  It  niust  follow  then,  that,  «o  long  sus  the  mte  fixed  by  the  law 
will  pay  the  o|ierating  expenses  when  econoniieally  admin  is  tered, 
and  {s<miet!un^^  in  addition  thereto,  the  power  of  the  court  ends, 
and  the  extent  trj  wliieh  rates  must  pioclnce  profits  is  one  of 
politieal  policy.*'  In  short,  tlie  eontentif»n  wa^s  that  the  right  of 
property  in  a  railroad  consisterl  in  the  title  ao<l  [jossession  and 
tlie  privilege  to  operate  it  eeonoiniially,  with  the  rigid  to  sueli 
additional  compensation,  however  small,  as  the  legislature  chose 
to  allow  from  time  to  time.  Tlie  suc*cessful  maintenance  of  this 
propiisitiini  would  i>lainly  have  ended  the  c<iiitrol  of  the  ctmrts 
over  the  suhjert.  It  went  to  the  very  nxit  of  the  matter.  It 
might  logically  Vie  contended  that  a  property  right  that  was  snh- 
ject  t<j  legislative  regnlation,  as  settled  hy  the  (irynger  cases, 
was  not  taken  away  when  the  legislature  did  in  fact  regulate; 
hut  it  was  nevt*rthe!ess  true  that  tlu*  pttw*n'  to  regulate  was  not 
a  power  to  destroy.  The  case  involved  resdly  a  definition  of  the 
word  ^'property''  as  a[>plird  to  a  ciJinmou  carrier;  and  in  view 
of  the  earlier  ilccisioiis,  the  Crairt  very  naturally  answered  the 
contention  of  counsel  hy  saying: 

The  ideii  that  luiy  legislature,  State  or  Federal,  can  concluaively  deter- 
mitu*  for  tlif  jH-ople  mid  for  tlni  courtn  that  what  it  enacts  in  the  Ujuu  of 
law,  or  what  it  antborizejj  \U  ugetits  t*(  <ti>,  is  conHisiteut  with  the  funda- 
niental  law,  is  iu  op[x)sition  to  the  theory  of  oar  iastitutiona.  The  duty 
reMts  upon  all  courts,  Federid  and  Stat^-,  when  their  jurifldiotion  is  properly 
invokiul,  tu  see  to  it  tliat  no  ri^lit  secured  hy  the  supreme  law  of  the  land 
is  impaire*!  or  destroyed  hy  legislation-  This  function  and  duty  «-if  the 
judiriary  distinguishes  the  America  a  systj'in  from  all  other  systems  of 
government.  The  jveqx'tuity  of  our  iustitutiona  and  the  lil*erty  whieh  is 
enjoyed  un(h*r  theui  dej>end,  in  no  j^tuall  deij^rei*,  upon  the  |>ower  given  the 
jadieiary  to  declare  null  and  void  all  legislation  that  is  clearly  repugnant 
t<i  the  supreme  law  of  the  land. 

The  definition  tif  **  i>roperty ''  becomes,  therefore,  in  the  hist 
resoit  a  matter  for  tlie  courts. 

The  Nelirauska  ca.se  involved  ako  the  question  of  rates  within 
a  stat*»  over  railnnvls  extending  throngli  other  states.  It  was 
said  that   rates  re^usonahle   in   Iciwa  might  be   unreasonable   in 
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Tuigbt  be  greater  in  the  fonner,  wliile  the  cost  of  conatruetion 
mitl  jiiiiiiitf'nanee  might  he  li'ss.  It  \\  ius  licld  that  the  reasonable- 
ness i»f  rales  on  tniHie  wholly  within  the  state  must  be  deter- 
mined w^itliotit  reference  to  the  mt«r4Stat€  business  done  by  the 
carrier  or  to  the  profits  derived  from  it. 

Thf  iirgTirnrrit  that  a  railroad  liiif*  in  an  t*utirety;  that  its  inconie  goes 
into,  and  iU  <'X|K'n.s('H  are  lirovidi'il  fur  oni  <»f  a  common  fmid,  and  that  its 
oitpitalizatiim  is  *m  its  <nxtirp  \Uu\  witlnii  jind  without  tlu^  state,  can  have 
111*  apidii-atiun  when*?  the  State  is  without  anthurity  over  rat>es  on  the  entire 
liri's  and  can  imly  deal  with  local  ratios  and  make  such  rej^lation^  as  are 
necessary  to  g^ve  just  coni|*ensation  on  local  husinesa. 

Whether  the  att-empt  thus  mafle  to  sever  the  intiiistate  from  the 
interstate  business  can  be  carried  out  successfully  is  a  question 
involved  in  later  lit it^at ion  and  not  yet  settled*  It  involves  a  d<'- 
terniinaiion  of  the  proportion  of  value  of  plant  and  cost  of  tmtlic 
to  be  attributed  to  tlie  lines  within  the  stat^.  In  view  of  the  inter- 
iietion  of  the  various  elements  of  cost  and  of  revenue  witliin  and 
without  the  stiite  upon  each  other,  the  prol>lem  is  most  dilMcult, 
ami  may  prove  i>ossible  of  s<ilution  only  by  an  approximation. 

The  Court  in  the  Nelmiska  ease  considertHl  also  the  question 
on  what  amount  tne  milroads  were  entitled  to  earn  a  revenue. 
The  compaines  contended  that  they  w^ere  entitled  to  such  rates 
as  would  enable  them  at  all  times,  not  only  to  pay  operating 
expenses,  hut  also  to  meet  the  interest  repilarly  accruing  upon 
all  outstanding  oli ligations  and  to  justify  a  dividend  on  all  their 
stock;  less  tlian  that,  it  wa^  said,  would  deprive  them  of  prop- 
erty without  due  ])rocess  of  law.  The  Court  held,  however,  that 
this  contention  practically  excluded  from  consideration  the  fair 
vakie  of  the  property  used,  omitted  the  right  of  the  public  to  be 
exempt  from  unreasonalde  exax^tions,  would  justify  the  railroarl 
in  trying  to  earn  interest  on  bonds  in  excess  of  its  fair  value  and 
dividends  on  lictitious  capitalization.  The  court  was  still  indefi- 
nite hi  laying  dt>wn  the  basis  of  tlie  valuation  on  which  earnings 
might  fairly  be  hafl.  It  said  the  rights  of  the  inthlie  would  be 
ignored  if  rat^iB  were  exacted  without  reference  to  tlie  fair  value 
of  the  |>roi>ei*ty  used  for  the  public  or  tlie  fair  vahie  of  the  serv- 
ices renilered*    But  these  two  bases  of  calculation  are  far  from 
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leailing  to  the  same  result.  To  b»i8e  rates  upon  the  value  of  the 
property,  uivolv«i's  the  value  of  tJie  plant  iii  its  eiitiiety  and  the 
net  result  of  all  the  rates  on  thousands  of  itemw.  To  base  theiu 
iijum  the  value  of  the  services  rendert^d,  involves  a  eousideralion 
only  of  partknilar  items  ami  may  involve  a  consideration  of  the 
value  of  the  services  to  the  ship|>er.  The  two  methods  are  iii- 
ct>nimL'nsurate*  Wliat  tlie  court  deeide<l  was  that  tlie  basis  of 
all  calculations  as  to  tlie  ^casona^)len(^^s  of  rates  nuist  he  the  fair 
value  of  the  propt^ity  used;  that  in  uidcr  to  atJtvertain  that  value, 
the  iiriginal  cost  of  coiistnntion,  the  amount  expeiuled  in  penna- 
neirt  improvements,  the  ainoimt  and  market  value  of  tlie  bonds 
and  stock,  the  present  as  eumpared  with  the  origbial  cost  of  eon- 
stniction,  the  probalde  earning  eapacity  of  the  property  urnler 
tlie  particular  rates  prescribed,  anil  the  sum  retpih-ed  to  meet 
operating  expenses,  are  all  matters  for  consitlerationj  to  be  given 
such  weight  as  may  be  just  and  right  in  each  case.  Justiee  Harlan 
was  careful  to  a<ld  :  *-  We  do  not  say  tliat  there  may  not  be  t>ther 
matt-ers  to  be  regarded  in  estimathig  the  value  of  the  property," 

Many  of  these  elements  reiiuircd  and  have  receivetl  ami  are 
destined  to  receive  further  de  tin  it  ion  and  analysis.  What  other 
elements  are  to  be  considered  may  never  be  finally  settleil*  so 
inlinitel}'  various  are  the  circumstances  that  distinguish  each 
ease  as  it  arises. 

TLe  Court  soon  hud  iH'casii^n  to  apply  the  nile,  and  the  opin- 
ion shows  no  greater  certahity  in  tlie  basis  of  valuatittiiJ  A  water 
company  insisted  that  the  court  should  consider  the  cost  of  the 
plant,  the  arunnd  cost  of  operation  inchiding  interest  on  money 
borrowed  and  reasonably  necessary  to  be  used  in  constructing 
the  same;  the  aimnal  depre*"iation  of  tlie  plant  from  natural 
causes  resulting  from  its  use;  antl  a  fair  profit  to  the  company 
either  by  way  of  uiterest  on  tlie  money  ex  pen  (led  for  the  public 
use,  or  upon  some  other  fair  and  equitable  basis.  All  these 
matters  tlie  court  conceded  ought  to  ln^  taken  into  consideration, 
but  it  held  that  the  basis  of  calculation  was  defective  in  not  re- 
quiring the  real  value  of  tlu*  property  and  the  fair  value  in  them- 
selves of  the  services  rendered  to  l>e  t^iken  into  etjusidcratioii* 
*  San  Ditgo  hand  Co,  v.  National  CUu.  174  U.  S.  73ft  (1800). 
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Tlie  iii>ini()ii,  however,  points  to  no  more  clrdiiite  rule.  ''What 
the  eoiiipaiiy  is  eiitilleti  to  deinaiid/'  savn  the  Court,  "  in  nnler 
that  it  may  liave  jnst  ioiii|ii'Hs:iti(iii,  is  a  fair  return  npt»ri  the 
reasonable  vahie  of  the  property  at  tlie  time  it  is  hvh\g  used 
fur  the  piihhe/'  This  adopts  present  vahie  as  tlie  stamhinl.  hut 
leaves  unsettled  huw  tlie  reasonahle  value  of  the  pri^perty  is  to 
be  aseertainetl,  iiii<l  wliat  is  a  fair  return. 

Tlie  opiuitju  111  the  next  ease  ^  souj^dit  to  make  a  distinction 
l)etweeu  pulihe  serviee  e(mii>anies  and  eoini>antes  whieh  witJumt 
any  intent  nf  public  service  have  pliteed  theii*  property  in  soeli  a 
position  tliat  l!ie  puldie  lias  an  interest  in  its  use.  As  to  tlie  fii"st 
class,  Justire  Brewer  saiil  tlie  tiwner  intentionally  devoted  his 
property  U>  the  discharge  of  u  [mblie  servict%  and  undertook  that 
whit'h  is  a  proper  wurk  fur  iIk'  slate,  an<l  might  la?  said  to  accept 
vohmtartly  all  tiie  eoiiditiiais  of  puhlie  serviee  which  attach  to 
like  service  performed  by  the  state  itself.  .As  to  the  second  class 
the  owner  placed  his  pru[H'rty  in  snch  a  |Ycjsition  willingly  or 
unwillingly,  that  the  public  acquire  an  interest  in  hs  use,  but  he 
subnnts  only  to  those  necessary  interferences  and  regulations 
whit^h  the  public  interests  rerpiire.  (^f  the  former  it  was  said  that 
since  the  state  was  not  guided  solely  by  a  question  of  protiL  but 
might  conduct  the  business  at  a  loss  having  in  view  a  larger 
geiu*ral  int^erest^  so  perhiips  an  inrlividual  who  had  shown  his 
willingess  to  nmlertake  the  w<jrk  of  tlie  state  might  l>e  held  to 
perform  that  serviee  without  in-ctlit.  Hie  suggestion  wa.s  put  in 
the  form  of  an  interrogation,  since  it  was  confessedly  unnecessary 
in  the  pending  case  to  determitie  the  questttjn.  It  seems  to  con- 
flict with  Swt/th  w  Ame»,  and  the  Court  hius  never  yet  decide<l 
that  the  legal  right  of  regulattori  goes  to  this  exte^nt.  The  decided 
case  involves  a  corjMmition  of  the  other  class,  whirh  was  not 
doijig  the  work  of  the  state,  was  not  perfonning  a  public  ser- 
vice, and  had  acquired  fr<uu  the  state  none  of  its  governmental 
powers.  The  laisiness  was  tliat  of  a  stock  yard  at  Kansas  City. 
The  business  was  held  to  be  so  afft^cted  with  a  (iul>lie  interest^ 
l>eing  at  the  gateway  of  a  great  commerce  of  wliiih  it  was  an 
imiKulant  if  not  a  necessary  adjunct,  that  its  charges  like  those 
1  CuUing  \\  KaiLHas  City  SUyck  Yar^in  Co,,  183  U.  S.  W  (tUOl), 
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of  a  grain  elevutur  were  subject  to  publii'  regulntiniK  Bui  the 
Court  said  the 

business  in  al!  niatU^rs  nf  jiurrhase  aiul  shIm  is  8Ml>jfrt  to  the  ordinary  con- 
ditions of  the  tiuirket  mid  tlif  freedom  of  i'(Miirat't.  llr  (thv  owiit  r)  run 
force  no  one  to  ««dl  to  liim^  he  can  not  i>re,serihe  tlie  j»rire  whieli  he  shall 
pay.  ...  If  nndt-r  siutdi  tireunistaiifes  he  is  bounil  hy  all  the  eonditions  of 
ordinary  inercantih*  trantiactionH,  he  nmy  jn.stly  claim  some  of  tlie  privileges 
which  attach  to  those  eni^ajjed  in  Hin.'h  tr ansae tions.  And  while  he  cannot 
claim  immunity  from  all  state  repihition,  he  may  rightfully  say  that  wnch 
regulation  shall  not  operate'  to  d«'privf  him  of  th«  ordinary  privileges  of 
otherii  engaged  in  nu^reautile  hiisiness. 

The  difTereiK^e  in  prat'tiral  result  8 ngcre.stt'd  in  th<>  opinion  h  that 
ill  the  e'Asv:  td  a  busint'ss  ufUV'Lited  with  ii  public  interest  idtlHUigh 
nut  devoted  to  the  jHihlie  stvrvir*',  the  state's  regulatit»n  td  i  hurtles, 
is  not  to  be  measnrt d  by  the  aggregute  of  i>rnrtts  tletennined  l»y 
the  vnhiine  uf  business,  but  by  the  questiun  whether  any  partie- 
uhir  charge  to  an  individual  dealing  with  him  is,  considering  the 
service  rendered,  an  unreasonable  exacti<in. 

The  rpn^stion  i»  not  liow  much  he  makes  out  of  his  volume  of  huf^tness,  hut 
whetlu^r  in  each  jiarticular  transaction  the  charge  is  an  unrea«oruil>lc  exac- 
tion for  the  siTvices  rendered*  He  has  a  right  to  do  busine.*JH.  He  has  a 
right  to  charge  for  eiudi  separate  si-rvice  that  which  is  reasouiibh^  cumpeu- 
satiou  therefor,  and  the  legi»lattire  may  not  deny  him  auch  reasonahle 
conijiensatiou,  and  may  not  int^M-fere  siiiipiy  hecanHc  out  of  tho  nudtitude 
of  his  trHTism-tiouH  thi-  am*>unt  of  lii.s  pntJits  is  large.  Such  was  the  rule  of 
the  ciHnmon  hiw  even  in  respect  to  thosi*  engaged  in  a  quasi  |>nhlic  service 
indepen<lent  of  legislative  action.  In  any  action  to  nn^over  for  an  excessive 
charge,  jiTior  to  all  legislative  action,  who  ever  knew  of  an  impiiry  as  to  the 
amount  nf  the  totikl  profits  of  the  party  muking  the  charge/ 

The  distinctinn  suggested  liy  Justice  Ibcwer  and  his  expres- 
sions with  reference  to  the  subjeet  are  interesting  and  suggestive ; 
but  the  opinion  was  not  the  opijiiim  of  tlie  court*  Six  otit  t>f 
nine  judges  tisseiited  to  the  jiiflgnient  upon  the  ground  tliat  the 
Kansas  statute  vi< dated  the  Foiirteentb  Anienilint*nt  U^cause  it 
applied  only  to  one  stock-yards  ciun|iany,  and  not  to  idher  (*or- 
j>orutions  engag<Ml  in  like  business  in  Kansas,  and  thereftjre 
tlenied  to  that  coin]rany  the  equal  protection  of  the  laws.  1  bey 
were  careful  in  say  that  tliey  expressed  no  opinion  upon  the 
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(lut^stion  wlifther  it  deprivi^d  tlir  company  of  its  propeiiy  witl 
4nit  duo  process  of  law.  Tills,  and  nut  Justire  Brewer's  elaborate 
opinion,  expresses  the  view  of  the  court.  Under  the  facts  of  the 
ease  it  amounted  to  sayiiipf  that  the  nnswer  was  donhtfiil  us  t<i  the 
«|uestiou  whether  rates  that  enahled  a  eoinpany  to  earn  5.3  per 
cent  on  the  value  of  the  property  used  for  stock-yards  purposes, 
instead  of  uhout  10  per  cent  previously  earned,  aniouiited  to  de- 
I>riving  it  of  pnvperty  without  due  process  of  law ;  the  propriety 
of  any  rate  of  return  was  not  decided. 

The  suggestion  tliat  a  public  service  eoiupany,  doing  the  work 
of  the  state,  might  properly  do  it  for  an  unremunerative  rate 
bore  fruit  in  tlie  Miiniesota  Coal  Rate  ease.*  That  ease  m  im- 
portant because  it  sustained  an  unremunerative  rate  upon  coal 
i\xed  hy  the  state  eommissii>n.  The  ruling  is  in  conflict  with  the 
reasoning  of  Smt/th  \\  Amrs  (the  Nebraska  cases)  and  the  court 
recognizes  tlie  necessity  of  ex^dainhig  the  distinction.  It  says 
that  while  the  reasctiiablcuess  or  mu'easonableness  of  rates  for 
intrastate  traihc  niust  Ih:^  detennincd  witliout  reference  to  the 
interstate  business,  it  does  not  follow  tliat  the  conipajiies  are 
entitled  to  earn  tlie  same  percentage  of  profits  on  all  classes  of 
freight  caiTied.  This  liardly  justifies  the  eonclusion  that  the 
carrier  may  Iw  eonij Killed  to  carry  some  goods  at  a  hmsj  for  if 
so,  the  power  lo  selei-t  those  goods  iuvolv*'S  a  power  to  discrimi- 
nate quite  at  variame  with  fun<lamental  principles ;  if  the  mil- 
re  i  at  1  ran  1h*  i'tim[udleil  to  cany  coal  at  a  hjss,  it  may  also  be 
comp*dk'd  to  tarry  othrr  gomls  at  a  loss;  and  since  it  is  entitled 
to  a  fair  return  u[>(»n  the  whole  busuicss,  this  loss  must  be  maile 
up  by  the  imposition  of  a  heavier  rate  on  other  goods  tlian  would 
initurally  fall  thereon;  the  jjulilic  anthorities  are  then  pennitted 
to  discriminate  against  some  sliippci-s  and  in  favor  of  othei^,  a 
discrimination  which  has  always  lieeu  condemned,  and  was  held 
to  l>e  illegal  by  the  New  Jei-sey  Supreme  Court,^  upon  the 
groumi  that  carriers  were  engaged  in  a  public  employment, 
three  years  before  tlie  United  States  Supreme  Court  decided 
the  Granger  eases. 


^  Minimi poiia  tt  St.  Loith  R'd  Co,  \\  yfinnemta,  180  IT,  S,  257  (H>02). 
*  MinsentHr  v.  Pen Hni/ivu ma  R.IL  7tM),  407  (1873). 
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Tlje  rourl  ill  the  MiiiiiL*scjta  i\n\\  Rate  east'  sjMiglit  to  justify 
the  loHing  rale  upnii  tlie  i^nHUud  that  fur  purpujses  uf  uUiiimte 
profit  aiitl  of  build iiig  iqi  a  future  tnule,  ruiJwavs  curry  both 
freight  ami  passengers  at  a  pnsitive  h>ss.  No  douht  such  Ls  tlie 
faf  t,  and  if  railways  were  to  t>e  left  free  to  tix  rates  aeeoitling 
to  their  own  jilt-asure,  aud  to  diaeriminate  at  their  pleajsure  be- 
tween sliippers,  tlie  i)rai'ti<'e  of  sowing  srrd  tf)  reap  a  future  erop 
miglst  Ih*  prnaissihle.  The  dttlirulty  is  tlnit  eoiisidrrations  of 
that  kind  are  ntit  reducible  to  a  legal  rule,  hut  involve  eonsid- 
erations  of  Inisiness  pohry. 

It  is  not  only  dillienlL  to  dctennine  luiw  nuiuli  u(  the  value  of 
ail  entire  railroad  shall  Ik^  attributed  to  the  ]>ortion  within  a 
state,  but  sinee  even  that  jxjrtion  is  used  ia  part  for  intrastate 
aud  ill  part  fur  interstate  trallii%  the  vahie  of  tlie  pro|)erty  iised 
for  loral  and  for  through  tmllie  must  aUo  he  determined  ;  aud 
sinee  all  the  business  is  dour  hy  the  sarae  ujeii,  witli  the  same 
equijinient,  the  total  eost  n\'  emiduetiiig  the  business  must  also 
be  ap}Mirtioned,  As  might  be  expected  frtJJU  the  intrit_'acy  of  the 
problem,  the  results  tims  far  retu'lied  are  nt»t  satisfaetorv.  In 
the  Gill  ease  it  was  held  that  every  utile  nee*l  not  pay;  from 
whieh  it  would  seeia  to  result  that  the  system  Tuust  be  treat4^<l 
as  an  entirety,  and  that  losses  on  loeal  tratlie  iniglit  ha  balaueed 
by  profit  on  through  traftie  or  vice  versiu  Smifth  v.  Auh'h 
deeided  the  contrary,  aud  made  neee,ssary  the  deternunatioii 
fif  the  proper  basis  f^ir  ap|>ortii»nment  t>f  value  iind  eost»  The 
Souili  Dakota  ease  *  rejeeted  grusH  i*eeeipts  an  a  projier  basis 
for  tlie  apportionment.  Tin'  i»ther  basis  suggested  is  that  of 
the  volume  of  traffic*  rletennined  aeeording  to  tt>n  mileage.  Tlie 
teudeney  of  tlie  more  r<'eent  eases  in  the  lower  Federal  eourts 
Beems  to  he  in  the  direction  of  appitrtioning  cost  mid  value 
aeeording  to  gross  receipts.  11  le  «jnestinn  is  still  unsettled  in 
the  Supreme  Court.  In  the  Flnrida  Phosphate  cases/^  the  ecairt 
leaned  t<j  the  ton-mile  basis,  at  least  tis  far  as  eoneerns  the  cost 
uf  doing  the  busiiiess. 

»  Chkago,  >/.  cfc  SL  P.  Hy,  v.  Tompkiws,  170  U,  S,  1137. 

^Attantk  Cmsl  Lim-  v.  Fhmda,  203  U.  S.  250  (IWH).    Seaboard  Air  Ln^r  ^ 
Fhriita,  203  \\  S.  2fU  (U>00). 
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The  question  to  he  decided  when  the  protection  of  the  Four- 
teenth Anienthnent  is  mvoked,  in  whether  the  mtes  as  a  whole 
utTord  a  sutheient  return,  or  are  so  h>w  as  to  amount  to  eonlisca- 
tinn.  When,  as  in  tlie  South  Dakota  Coal  ease  or  tlie  Florida 
Pliuspliate  cases,  the  rate  upon  a  single  article  only  is  involved, 
it  is  iun>ossihle  to  determine  the  effect  *>£  that  sint^le  rate  upon 
gross  or  net  returns  rni  the  entire  ti*aflie,  and  lience  impossihle 
to  uruve  that  the  rate  lixcd  is  stJ  hnv  ns  to  atuount  to  cnnHsea- 
tioii.  Sncli  was  the  result  in  the  Florida  Phosphate  ea,ses»  and 
it  is  quit^i  conceivable  that  the  court  nught  l)e  forced  to  decide 
that  tyne  unremnnerative  rate  after  another  was  not  ui  conflict 
with  the  property  riglit  of  tlie  carrier,  until  an  entire  schetlule 
nf  un remunerative  rates  might  have  been  sustiiined.  In  the 
Phospliiite  cases  the  qnesti<in  di*l  not  arise,  since  the  rate  per- 
mitted exceeded  tlie  average  recei|»ts  per  ton  per  niile  under 
the  previous  tariff.  But  the  possibility  of  the  i-emilt  I  have  in- 
dicated illnstrat+'s  the  danger  of  the  decision  in  the  Minnesota 
(*oal  case,  that  a  carrier  may  be  required  to  eaixy  a  particular 
commodity  at  an  uiu'emunerative  rate. 


I 


rv 

The  reasonable  value  of  the  property  used  was  by  190B  pretty 
well  recognized  ivs  the  proper  stiunlard  upon  which  returns  may 
\ye  earned-  In  San  Dm/o  Land  if  Town  Co,  \\  Jasper  ^  the  Court 
said:  "It  no  longer  is  open  to  dispute  that  nnder  the  Constitu- 
tion what  the  company  is  entitled  to  dLMnand,  in  order  that  it 
may  have  just  compensation,  is  a  fair  ivturn  npdii  the  rea^souable 
value  of  the  property  at  the  time  it  is  being  used  ftir  the  puhlit'/* 
That  stantlard  is  adopted  as  agauist  a  stumhird  base<l  on  actual 
cost,  less  depreciation.  Actual  cost,  selling  pricH\  valuation  for 
taxation,  may  all  he  evidence  of  the  m-tual  vahn*.  But  actual 
value  may  sometimes  be  cnhancetl  by  the  fart  that  the  plant  is 
largcT  than  is  needed.  Is  the  company  entitled  to  earn  a  reve- 
nue on  an  unnecessary  expenditure  ?  To  this  question,  the  Court 
answers,  no.    Upon  the  value  as  fixed  by  the  local  board,  rat*;8 

A  im  U.  S,  439  (1003). 
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were  fixed  with  the  intention  of  seeming  a  yiehl  of  6  per  cent. 
The  ermrt  found  no  siitheient  evidence  thiit  thi>;  rate  Wius  con- 
fiscatory. But  the  local  1j<>ard  had  fixed  the  rates  aa  if  the  water 
company  supplied  the  whole  (>000  acres  outs5<le  the  city  for 
which  the  works  were  intcndeiL  In  fiu't  it  supplied  less,  and  its 
reeeipt-s  were  therefore  less  than  the  supervisors  estinuxted.  The 
result  might  give  the  appellant  less  than  6  per  cent  ou  the  value 
of  tlie  plant*  But  the  court  sai<l  that  if  the  plant  was  huilt  for 
a  larger  area  tlian  it  could  supply,  tlie  (Joustitutiou  tlid  not  re- 
quire that  twothiitls  of  the  c on t<*iu plated  area  siiould  pay  a  fidl 
return.  The  oiise  is  tliereforc  important  l>ecause  it  holds  that  a 
failure  to  pay  sLx  per  cent  on  present  value  is  not  necessarily 
■  decisive  of  the  questitm  whether  nites  are  confiscatory  so  as  to 
violate  the  constitutioiuil  provision.  The  preseiit  value  on  which 
the  cfunpany  is  entitled  to  a  return  is  only  the  present  value  of 

I  what  is  reasonahly  necessary  for  the  pulilic  service. 
A  wafer  company  in  California^  was  iuLurpfirated  under  a 
statute  whicli  empowered  tlu;  county  lK*ard  of  supcrvisvirs  to  reg- 
ulate rates»  but  not  to  reduce  them  so  low  as  to  yield  to  stock- 
holders less  than  11  per  cent  a  month  on  the  capital  actually 
invested.  After  the  company  hud  invested  ahout  a  uiillion  dol- 
lars in  its  plant,  a  new  statute  empowered  the  supervisors  to  so 
adjust  the  rates  as  to  yield  not  less  than  0  nor  more  than  18  per 
cent  per  aiuiom  upon  tlie  value  of  the  property  actually  used 
and  useful  for  the  supply  of  water.  Tlie  court  held  that  thei-e 
was  lu*  coutnict  the  obligation  of  which  was  impaired,  and  that 
even  if  there  was  a  eoiitract,  tlie  legislature  might  alter  br  amend 
.  the  original  statute  under  its  reserved  power.  For  our  present 
pnq>ose  the  imptutant  poiitt  decided  is  that  it  is  not  a  ctaifiscation 
nor  a  taking  of  [troperty  without  due  process^  nor  a  ilcnial  of  the 
equal  protectioii  of  the  laws»  to  fix  water  rates  sf»  as  to  give  an 
income  of  six  per  cent  upon  the  then  value  of  the  jiroperty  actu* 
ally  used,  even  though  the  company  had  ju'ior  thereto  l>een  alh>wed 
to  fix  rates  that  woidd  secure  to  it  18  per  cent  upon  tlie  capital 
^tually  invested.    The  right  of  property  of  a  water  company 

1  S^ajihlttm  f^ojoify  v.  Sun  Joaquin  and  King's  EUcr  Canal  and  Irtiifalion  Go., 
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luifler  the  Calif oniia  statute,  so  far  iis  it  is  protected  by 
Foortcenth  Aiiieiitlinent,  m  no  more  tluin  a  right  to  earn  6  per 
cent  on  present  value,  regardless  of  actual  mvestment  or  previous 
statutory  provisions  jH-nnitting  a  larger  rettini. 

The  methoJ  of  determining  present  value  still  remains  to  be 
settled*  To  ajscertain  the  value  of  tangihle  pmperty,  such  as 
lands  or  buildings,  fur  the  purpose  of  deterniijiing  the  just  com- 
pensation rei^uired  t<_^  be  made  when  it  is  taken  for  public  use, 
has  always  been  a  sufficiently  difficult  question.  To  ascertain 
the  value  for  the  purpose  of  determining  whether  a  schedule  of 
mtes  is  eontiseatorv  is  more  ditliuult  stilL 

In  the  Knnxville  Water  Company  case,^  the  value  had  been 
based  on  cost  of  reprmluction,  in  wdiieh  thei*©  was  added  $10,000 
for  organization  and  prom*  it  ion  expenses,  and  f  60,000  for  value 
as  a  g<H*iig  ctuii'em.  Tl»e  court  declined  to  decide  upon  die 
propriety  of  including  these  two  items  in  the  estimate,  and 
expressly  reserved  them  for  consideration  when  the  question 
necessarily  arose,  Tlic  Knoxville  ease  turned  upon  the  failure 
of  the  court  below  tu  luake  a  |iroper  deduction  for  depreciation 
arising  from  age  and  use.  It  was  held  that  tlie  w^ater  company 
was  nc»t  entitled  to  value  an  old  plant  as  if  it  were  a  new  one. 
The  more  interesting  question  was  as  to  the  right  *of  tlie  com- 
j)any  to  adil  to  the  present  valut*  of  its  phmt  the  cost  of  what 
had  lMa*n  Inst  tlirc>ugh  dcstnictiun  or  obsi>lesc'ence,  and  what  had 
been  impaired  in  value  although  still  in  use.  There  was  little  dia* 
eussiim  of  the  qucstifUi  iJi  the  opininn,  nt>  doulit  because  the  cir- 
cumstances tif  the  (varticular  case  <UiI  not  call  for  discussion. 
The  court  held  that  it  was  the  duty  of  the  company  t-o  use 
enough  of  its  earnings  to  keep  its  plant  godd,  lif  fore  coming  to 
tlie  question  of  the  amount  of  its  prnfits,  and  that  if  it  failed  to 
keep  its  investmeJit  nnimpaire<b  whetlier  because  it  dex?lared  un- 
warranted divideiids  on  over-issues  of  securities,  or  liecause  it 
failed  to  exact  proper  prices  for  its  output,  it  could  not  enhance 
tlie  present  value  of  its  property  by  the  atldition  of  the  costs  of 
its  mistakes.  The  question  is  likely  to  arise,  as  it  ban  already  in 
some  cases,  iji  a  more  difficult  ftmn,  wlu^rc  fruitless  but  necessary 
^Kjwimtie  V.  Widt:r  Co.,  212  U.  a  1  (1909). 
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experiments  liave  been  made,  or  plant  lias  Ixfcome  obsolete  in 
a  nipitlly  ailv;tnebig  infliisiry  iH^lore  it  euuld  poa^sibly  hv  lutule 
good  out  of  current  earnings.  It  arose  before  the  Interstate 
Commerce  Commission,  in  the  eonverse  ciuse  where  the  eoqyora- 
tion,  in  order  to  redyee  its  apparent  rate  of  earnings,  sough l  tu 
charge  agaiimt  current  eaniiHgs  the  eost  of  bettermentH  fnun 
which  it  was  likely. to  prolit  f<ir  years  to  come.  The  iSupivmc 
Cimrt  approvcLl  the  inling  uf  the  Intei-htate  Commerce  Coiinius- 
sion  and  held  tliat.  iIil*  iiLstrnmentalities  that  are  to  t>e  used  tur 
years  should  not  hi-  |iaid  for  by  the  re%'enucs  of  a  ilay  or  year.* 
A  public  service  cnm|»any  cannot  use  more  money  in  ayeai*  than 
la  required  for  actual  flepreciation,  and  carry  the  excess  as  an 
atlditinn  to  catutal  for  l!a!  pnrponc  of  estimaling  the  amount  an 
wliich  it  is  entitled  to  dividends,  in  (hHcrniiiiing  whether  a  rate  i^ 
confiscatory.^  Novel  questions  of  this  chariu-ter  will  arise  with 
increasing  fret] ucucy,  and  require  the  nicjst  careful  ctmsidcrution. 
Like  most  otlicr  (piestions  in  ever}'  department  of  the  law,  they 
arc  in  their  (origin  rather  questions  of  ftict  than  questions  of  law, 
although  in  course  of  tinie  the  rules  become  settled  and  thus  \)e- 
eonie  rules  of  huv.  In  theii"  origin,  and  as  yet,  many  questions 
are  questions  of  souinl  busines45  management  and  engineering 
science.  The  law  prL^scrihes  reasonal>Ie  returns  uj)nn  a  rt^asuji- 
able  vahiation.  What  is  a  reasonable  retnni  and  what  is  a 
reasonalile  valuation  must  vary  with  the  circumstaiiceH  of  each 
pariieular  case. 

The  biusis  of  present  value  adupted  in  the  Knoxville  Water 
Ci^upany  case  was  cost  of  reproduction  less  an  allowance  for 
depreciation  in  order  to  make  up  the  difference  between  the 
value  of  new  and  old.  Such  a  basis  in  the  case  of  land,  especi- 
ally in  a  growing  city,  tends  to  make  the  cost  of  repHRluction 
exceed  the  original  cost,  and  in  the  case  of  milroads  esj>ecially  is 
almost  sure  to  make  present  value  greatly  in  excess  of  cost  to 
the  companies.  It  lias  therefore  lH?en  contended  with  much  in- 
genuity and  force  that  the  basis  for  rate  regulation  should  tiot 
exceed  the  capital  actually  invested.    In   lTOAv?j?  v*  Conmlidated 

1  lUimii*  Cemt.  R,E.  w  Inter.  Com.  Comm,,  2W  l^  S.  441  (UKIT). 
^Lmiisiami  RM.  Comm.  v.  Cumfferltmd  TvL  Co.,  212  U.  S.  414  (lt)09). 


738 


liAlLWAV  FlwOBLEMS 


Gnu  Cn.,^  it  was  argiied  that  one  gas  eninpaiiy  should  nol 
jiennitted  to  charge  more  than  another  for  the  sole  reasoa  that 
movements  of  population,  uninfluenced  hy  either  company,  h^ 
caused  the  site  of  its  plant  to  W  more  vahuible  if  vacated  and 
Hold;  for  it  was  suit!  that  allhougli  the  fortunate  eorapany  was 
entitled  to  obtain  the  full  value  of  the  land  when  sold,  the  imrvfd- 
ized  profit  ineaiiwliilc  did  not  represent  profit  used  in  the  luanu- 
fiu-ture  aiifl  distrilnition  iif  giis,  Imt  rather  represented  wealth 
which  the  inanufac*tnre  and  dJKtribution  of  gaa  keeps  out  of  usc- 
Tliis  ur^iiinent  sccnis  sound.  The  cirruiiiistauces  of  the  cast*  did 
not  call  ft>r  an  answer  by  the  court.  It  did»  however,  distiiu!tly 
reject  the  lja»Ls  of  at^tual  cost  even  in  the  ease  of  land.  It  held 
that  the  value  of  the  property  must  be  determined  as  of  the  time 
when  the  uupmy  was  nuule  regardhig  mtes;  that  the  company 
was  entitled  to  tlie  l>cncfit  of  any  increase  of  value.  Thtit  is  in 
IiJtrniony  w^itli  the  general  rule  of  law  wliicb  permits  the  owner 
of  rL*al  estate  to  profit  by  any  increase  in  the  value  of  his  land* 
Obviously,  however,  if  we  are  to  uphfild  the  rule  that  a  public 
service  corporatirjn  is  entitled  only  to  a  reasonable  return  and 
tliat  the  public  are  entitled  to  be  served  at  reasonable  rates,  we 
nuist  aijply  the  rule  of  rejisnnaldeness  to  the  amount  of  the  in- 
vest meiit^  a«  was  done  in  the  Sitn  Diego  Water  case.  The  Court 
recognized  this,  for  it  said  there  might  l)e  an  exception  to  the 
rule  where  tin*  jiropcTly  had  increasefl  so  enormously  in  value  as 
to  render  a  rate  permitting  a  reasoiuiblc  return  upon  such  in- 
(*n'ascrl  value  unjust  to  the  public.  This  makes  the  iva^sonablc- 
ricss  of  till!  amount  allowed  for  value  of  tlic  property  dfpi-nd  on 
the  reasorudileness  of  the  rate  to  the  public;  but  since  the  rate 
must  afTord  a  reasonable  return  to  the  company  also,  we  are  at 
onn*  rcasoniug  in  a  cirfle.  The  basis  suggcsled  by  Mr.  Whitney^ 
in  his  argument  as  counsel,  seems  a  better  one,  —  that  the  value 
allowccl  should  be  the  estimated  cost  of  re|>laciug  the  land  in  use 
with  otliiT  land  capable  of  accomplishing  the  siime  result-,  Prol)a- 
bly  nrj  tujc  wouhl  contend  that  if  a  gas  company  had  been  so 
forttiuate  as  to  locate  its  works  at  the  corner  of  Broad  and  Wall 
Streets,  aiid  itij  laud  had  ailained  the  enormous  value  that  tliere 
»  212  IT.  S.  19  (IQOa), 
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prevails,  it  should  be  entitled  ttj  a  retuni  from  its  gas  sales  on 
the  present  value  of  tlie  site.  Piutleiit  miLiiageiiiL'iit  wuuld  reffuire 
removal  to  a  less  expensive  site  better  tulapted  for  the  business. 

The  more  difiieuU  ipiestioii  that  arose  in  the  (iius  Company 
ease  wlls  the  vahuitinn  of  the  fnuieliise.  As  to  the  general  ques- 
ticni  of  the  propriety  of  inehKling  the  value  of  the  franchise  in 
the  valuation  of  the  pru|jerty,  the  opinion  gives  little  light.  All 
that  was  deeided  was  that  it  was  proper  to  inrlnde  in  the  valua- 
ti<nj,  the  value  attribute<l  with  the  consent  of  the  state  to  the 
fninrhises  at  the  time  of  the  ei)ns{ilidiition  t»f  the  ciiuipanies,  iifion 
whieh  investors  hufl  relied;  and  that  it  was  wrong  to  hold,  lls 
the  eourt  of  first  instanee  did,  that  the  value  of  the  franchL^e  had 
iiKTeastnl  ill  tlie  same  ratio  as  the  valne  of  the  tangilde  pmjierty. 
Wtieii  it  came  t*i  tlie  general  question,  the  Court  said  that  to  allow 
for  inereased  value  f)f  the  franchise  was  too  much  a  matter  of 
pure  speeulation  and  alsu  oppt^sed  to  the  prinriple  upon  nhic  h 
surh  valuatitin  should  he  made*  Wliether  the  Court  meant  merely 
that  the  evidence  in  the  particular  case  was  not  sufficiently  certain 
to  justify  the  increased  valmitioii,  or  whether  it  meant  that  npi»n 
prmeiple  the  vatualit^ii  uf  the  francliise  ought  not  under  ordhiary 
cin-umstances  to  ini  inchuled,  the  cjpinion  leaves  in  dcnibt. 

The  court  calls  attention  to  the  fact  that  the  franchise  was 
sulqect  to  the  legislative  right  to  so  regnlat^^  tlte  price  of  gas  as 
to  permit  no  more  than  a  hnr  retuni  upon  the  reasonable  value 
of  tlie  property.  It  woul<l  have  l>een  but  a  step  to  hold  that  to 
base  the  return  to  the  eonqiany  upon  tbe  value  of  such  a  franchise 
would  be  impossible,  since  tla;  value  of  the  franchise  in  turn  de- 
|)ended  on  the  rates.  The  two  being  dependent,  one  on  the  other, 
neither  eould  funrish  a  sul)stantial  btisis  for  fixing  the  other.  As 
Judge  Savage  well  said  in  a  case  in  Maine,^  **  to  say  that  the 
re4\8on able n ess  of  rates  depends  upon  the  fair  value  of  the  property 
used  and  that  the  fair  value  of  the  prc»perty  used  depeiids  u|>on  the 
rates  which  may  be  reasonably  ctiarged  seems  to  be  arguing  in  a 
circle/*  Tliere  is,  however,  as  he  points  out,  a  sense  in  which  the 
value  of  the  franchise  must  be  considered.  It  is  the  franchise, 
the  right  to  operate  and  if  pfissil)le  to  earn  a  dividend,  that  makes 

^Bruwnekkt^  T.  Water  Didrirt  v.  Matnc  Wider  Co.,  5i>  Ad.  Rep.  687  (U»04). 
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the  iliffereiice  between  a  lut  of  junk,  ^olil  rails,  pipes,  and  the 
like,  —  not  worth  recovering  fiom  theii'  situation  m  and  upon  the 
groun*!,  and  a  eonipletetl  plant,  railroaiL  water  works,  gas  works, 
\is  the  ease  may  hv.  'Vim  is  a  part  of  the  value  of  a  going  eoncem, 
the  allowance  for  whieii  the  court  refused  to  pa«s  upon  in  the 
Knoxville  Water  Co.  rase.  Even  though  the  frdiiehise  is  rev* 
oeuhle,  the  fact  that  the  plant  has  a  legal  right  to  exist  gives 
iwlded  value  to  the  physical  structures.  The  value  of  a  rightfully 
existing  structure  which  may  Ih*,  lawfully  ust*d  is  very  difterent 
from  the  value  of  the  same  structure  without  the  legal  right  to 
U8e  it  for  the  puqKise  for  which  it  was  assem1>lcrl.  Quite  recently, 
in  the  valuation  of  the  Omaha  Water  Works^  the  court  has  ex- 
pressly approvetl  an  appraisal  of  the  value  as  a  going  eoncem, 
^^  The  differeure  between  a  dead  plant  and  a  live  one,'"  said  Justice 
Lurton,  **  is  a  n*al  vahie,  and  is  indepcndctit  of  any  franchise  to 
go  on,  or  jmy  mere  good  will  as  between  such  a  plant  luid  its 
customers/* 

Although  ordinarily  the  value  of  a  franchise  i&  not  enhanced 
by  the  prtJspective  j>rf>fit  from  any  particular  schedule  of  mte8» 
there  is  an  exception  wliere  by  n*ason  of  n  contmcl  prc^tccted  by 
the  uojitnict  clause  of  the  Federal  eonstitulioji,  the  corptuation 
may  continue  to  charge  specified  rat^s  for  a  tlefinite  time.*  The 
courts  insist  on  (inding  the  eletuents  of  a  contract  a«  they  would 
between  imlividuids.  Then*  unist  l>e  an  agrcument  upon  sntlicient 
eoiisidcrution.  \Vhcre  the  contract  is  miule  by  a  munici|)ality, 
there  must  be  l*/gtslative  auttiority  in  the  nuuiicipality  to  make 
the  contract;  ami  such  legislation  is  construed  strictly  in  favor 
ut  the  public;  authority  to  fix  and  determine  rates  does  not 
authoiize  a  municipality  to  make  a  bargain  l>y  which  it  ties  itself 


'  Omaha  ?.  Omnha  Water  Co.,  218  U.  S,  leo  (UUO). 

^Lan  Amjeles  v.  Lm  Angeles  Ciiy  Wuter  Vkk,  177  U.  S.  558  (1900)  ;  JMmU. 
V.  DHroii  Vilkens  Street  anUmty  Co,.  184  I,  K  Hm ;  r/^pWr/rirf  v.  VUrvvhnd  City 
H}f,  Co.,  194  U.  S.  A17  {\mA)  :  CkTelnnfi  v.  rUrfUtnd  FArrtrie  naiUemt  Co.,  201 
U.  8.  529  (lyO(J)  ;  Vickdjurp  w  VirkKfmrg  Wahr  Works  Co.,  20«  \\  S,  406  (1007). 
Soe  iiWi  Xtno  OrkaiiA  Water  Workn  Cn,  v.  Itivrrit,  1 15  l\  S.  (174  (1885)  ;  (siistiihi- 
iiifj  iiti  pxphwive  rtjrlit  to  supply  water)  ;  Xvw  Orknm  Otin  Co.  v.  Louimitm  JAijhl 
To,.  115  r.  S.  «50  (1885)  ;  (KUKtiMnififf  an  (*xflnsive  ritfht  to  supply  gas)  ;  Walla 
Waltd  \\  WtiiUt,  Walia  Water  Co,,  172  U,  H.  1  (im^). 
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up  for  tlie  future.^  Antxther  exL-etitiriU  may  1>l^  8ii|^^ge«tiKl,  —  the 
ijivt»stint!iit  by  pretierit  owners  iii  reliariw  upon  the  continuauee 
i>r  vjthie  of  the  fraiifliise.  To  what  extent,  if  at  all,  this  element 
niuy  i*ntcr  into  tlie  ealeuhition  lui«  not  l»eeu  expressly  decided, 
jior  fhiH8  the  Cias  Coinpany  ease  settle  the  questioii.  It  settles 
indeed  lliaL  under  .soiue  cireunistanees  sueh  allowanct*  must  be 
made ;  hut  ni>  attempt  is  made  to  define  the  einiunstanres  with 
preeisiniL 
■  The  Court  ]ivl]  that  tlie  Gaa  Coniiiany  ease  was  nut  \niv  fur 
tlie  valuation  t»t  ginui  will  Ik  eause  the  Lunipliuusuit  hud  a  mounp- 

toly  In  fi^'t  and  tJie  rcinsuunT  nnist  take  ga^s  from  it  or  go  with- 
out;  he  must  n^Hort  to  die  tihl  stand  whether  he  would  or  net. 
The  Court  helil  alsfi  that  thi^re  wa,s  no  i»artieular  rati*  of  rum- 
pensatiou  wliich  nmst  in  all  cases  and  in  all  parts  uf  the  eouutry 
be  regarde<l  as  snfiieieiit  for  capital  invested  in  huHine8H  enter- 
prises; tilt*  amnnrU  of  risk,  tht'  IfM^ality  where  tlie  business  is 
t  conducted,  the  rate  expected  and  usually  realized  there  upon 
investments  similar  in  eliaraeter,  svere  all  mentioned  as  factors, 
ami  it  wivs  held  that  undrr  the  ("ireumstantes  of  the  gas  business 

till  the  city  i^f  New  Yt^rk,  six  per  eeut  was  a  proper  return. 
The  element  of  wages  of  superiutemlenee,  whieli  Mr.  Whitney 
in  Ids  argument  eoneeded  must  In?  i*f>vercil  by  th*"  returns  to  the 
company,  w^as  left  out.  In  one  sense  this  is  not  a  return  upon 
capital  but  wages  of  labor,  and  if  it  were  i>ossible  for  earidngs 
due  to  the  skill  with  wliieh  the  hushiess  Ls  manageil  to  be  secured 
to  those  alone  whose  skill  produced  the  result,  perhaps  no  more 
jieeil  bt^  said.  Prartii^ally,  however,  the  earnings  di-pend  in  part, 
sometimes  in  large  part,  m>t  ii[)on  the  skill  in  a<"tual  present-day 
managenieiit,  hut  u[K>n  the  satisfaction  with  whith  t!ie  publit- 
lias  lieen  served  ui  the  i>ast,  perhaps  by  men  long  sim^e  rlend. 
Given  equal  and  rea.sonable  rates,  one  company  will  be  able  to 
earn  large  dividends,  anrl  inn>tlier  perhaps  unnble  to  pny  its  way; 
and  this  result  may  lie  dne  not  to  any  less  ellicient  mimagement. 


*  Frceport  Watrr  Co.  v.  Fnepoii  Citu,  180  I*.  S.  587  (H>ni)  :  Danmltv  Water 
Co,  V.  Dftnvilh'  City,  180  \\  S.  *nt>  (UKUI;  RrMjera  Park  Watrr  Co.  v.  F*^f/u>*, 
\m  \\  S.  024  (UXll)  ;  KvojKiUe  Water  Co.  v,  KmrxmUt',  1^1  U.  S,  434  ;  Home 
nitpkan€  Co,  V.  Loii  Awjde^.  211  l\  ^.  2H.S  [\mS), 
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and  experience  to  determine  whether  constitutional  rights  have 
been  infringed.^ 

A  most  serious  difficulty  is  presented  by  our  dual  form  of 
government.  It  is  beyond  the  scope  of  the  present  discussion  to 
treat  the  numerous  cases  dealing  with  the  commerce  clause,  and 
the  question  what  is  interstate  and  what  is  intrastate  commerce. 
The  net  return  to  a  raihroad  company,  —  and  it  is  to  railway 
traffic  tliat  the  questions  most  frequently  relate,  —  depends  on 
the  relation  between  its  income  from  whatever  source  derived 
and  its  outgoes  whether  for  the  conduct  of  interstate  or  intra- 
state business.  The  two  are  inextricably  intermingled,  and  the 
problem  of  preserving  the  rights  and  powers  of  both  the  state 
and  the  federal  governments  is  one  of  the  problems  of  the  future. 

Francis  J.  Swayze 

1  WUlcoz  V.  ConaolidaieA  Qas  Co.,  212  U.  S.  19 ;  NoHhem  Pacific  Ry  y.  Norik 
Dakota,  216  U.  S.  579.     • 
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eonceni,  not  only  ready  for  lin^iness  Imt  witli  business  actually 
estiiblislied,  is  greater  than  tlie  bare  enist  of  rejjroiluetion  of  tlie 
physieal  plaiU,  is  reeognizeil  by  rases  in  utber  eourts.  It  must 
\k*  sij,  leaving  nut  of  view  alto^jjetber  the  element  of  good  will, 
wlitei)  in  tbe  ease  of  a  striet  moni>poly  onglit  to  be  disregarded. 
A  going  coueern  lias  necessarily  expended  raoney  in  varit)us  ways 
aside  from  tlie  eust  of  [ihysieal  plant  iti  order  to  get  gt>n*g. 
The  eost  of  pnnnotiuu  of  the  enterprise,  <jf  eor|.)nrate  orgsunza- 
tinii,  of  ol>tain!ng  the  iieeessary  fnniebises,  pennissinns,  and  eon- 
sentsS,  (»f  seeuring  tbe  neeessiiry  euuneetions  with  i>llier  eompaiiies 
by  rail  or  wire;  the  eust  of  ex  peri  in  en  Is  netes^ary  in  every  new 
industry,  and  the  often  rapid  substitutinn  of  improved  appliaaeefi 
iM'fine  the  eost  of  thi^  uld  ean  have  l)een  reeouped  ont  of  earn- 
ings; tbe  eost  of  devebiping  the  business  inebiiling  tlie  oft4inies 
necessary  loss  atiemling  tbe  inoomplete  st^ge  of  the  plant,  or  the 
intrndiietiiiu  <if  new  u[»|dianei^s  arid  methods;  the  eost  rd  tinane- 
ing  tbe  enterprise,  ineludiiig  interest  «in  capital  sunk  before  any 
returns  begin  to  come  in,  —  all  gt>  to  make  up  the  cost  of  a  eom- 
plete  giM'ng  plant,  and  are  all  expenses  that  a  iie%v  enterprise 
must  needs  inenr. 

Tbe  Unite*l  States  Supreme  Court  lias  nut  as  yet,  lH'(-n  ealled 
ui>i*ii  to  analyze  ttie  costs  of  (H>eration  and  to  deeiile  wliat  items 
of  eost  of  (>perati*in  onglit  to  be  included  in  tbe  annual  ebargeb 
l>efore  the  profit  eaii  Ik*  ascertained-  Professor  W'y man  has  dealt 
with  the  subject  in  a  satisfactory  way  *  and  the  scoi>e  of  tins 
article  does  not  call  for  its  further  discussion. 

Tlie  question  presenletl  l)y  a  schedule  of  rates  under  tlie 
Fourteenth  AuK'udment  is  whether  the  schedule  i>ermits  a  fair 
retuni  upnii  a  nnisuiuiblc  valuation  or  is  so  low  as  to  amount  to 
conliseatinJh  I'lijs  involves  ditTerent  considerations  fronj  those 
involved  when  the  only  (juestion  is  tbe  pro[)riety  of  the  rate  on 
a  single  article.  It  eamiot  lie  foretobl  what  elTcet  a  ehange  of 
eerlain  rates,  for  exannile  im  coal  or  gas,  will  produce  on  the 
nt't  revenue  of  the  business  aa  a  whole.  Tins  tlilticulty  has  been 
m*^t   by  I  he  adopt irm  of  a  tentative  course,  leaving  it  for  time 


1  Wyman  on  Public  S<jrvlc<»  Coirix)nvtkijiii,  [J  11.^0  d  seq. 
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and  experience  to  determine  whether  constitutional  rights  have 
been  infringed.^ 

A  most  serious  difficulty  is  presented  by  our  dual  form  of 
government.  It  is  beyond  the  scope  of  the  present  discussion  to 
treat  the  numerous  cases  dealing  with  the  commerce  clause,  and 
the  question  what  is  intestate  and  what  is  intrastate  commerce. 
The  net  return  to  a  railroad  company,  —  and  it  is  to  railway 
traffic  that  the  questions  most  frequently  relate,  —  depends  on 
the  relation  between  its  income  from  whatever  source  derived 
and  its  outgoes  whether  for  the  conduct  of  hiterstate  or  intra- 
state business.  The  two  are  inextricably  intermingled,  and  the 
problem  of  preservhig  the  rights  and  powers  of  both  the  state 
and  the  federal  governments  is  one  of  the  problems  of  the  future. 

Francis  J.  Swavze 


1  Willcox  V.  CoHHolidaied  Gas  Co.,  212  U.  S.  10  ;  Northern  Pacific  Ry  v.  North 
Dakota,  210  U.  S.  57U.     • 
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eoiKTrn,  not  only  rt^ittly  fr*r  business  but  witb  business  ficUuilIy 
estublislietl,  is  greater  tlian  tlie  bare  cost  of  reproduction  of  tJie 
physical  plant,  is  recognized  by  eases  in  otber  couit.^*  It  must 
Ik*  so,  leavintr  ont  of  view  Jilto^retber  the  element  of  gfiod  will, 
wbieb  in  the  case  of  a  strict  monopoly  ought  to  l)e  disregai-ded. 
A  gouig  concern  has  necessarily  expended  money  in  various  ways 
aside  frf>m  the  cost  of  [ihysieal  plant  in  order  to  get  going. 
The  cost  of  promotion  of  the  enterprise^  of  coqMinitc  orgairiza- 
tioii,  of  olitaining  tlie  necessary  franchises^  permissions,  and  con- 
sents, of  securing  llic  necessary  (connections  with  other  companies 
by  rail  or  wire ;  tlie  cost  of  exiH'riiocnts  necessary  iti  every  new 
hitlnstry,  and  the  often  rapid  sulistitution  (*f  im^jroved  appliances 
before  the  cost  of  tbc  tdil  can  have  l»een  recouped  out  of  earn- 
ings; the  cost  of  dcveliiping  the  business  inchniing  the  oft-times 
necessary  loss  atteiidin^f  the  incomplete  stage  i>f  the  plant,  ov  the 
intniduetion  of  new  a|)phanecs  and  inetho*ls ;  the  cost  of  tinanc- 
ing  the  enterprise,  ineluding  interest  cm  eapital  sunk  Ix^forc  any 
returns  begin  to  come  in, —  all  go  in  make  up  tlie  cost  ol  a  com- 
plete g^ang  plants  and  aiv  all  cx|jcnses  thnt  a  new  enterprise 
must  needs  incur. 

I1u"  !  Jilted  States  Supreme  C'nurt  has  not  as  yet  been  called 
nprin  iu  analyze  the  cast«  of  operation  and  to  decide  what  items 
of  tnrst  of  operation  ought  tn  be  includiMl  in  tlie  aruuuil  rharges 
l)efore  the  profit  can  l»e  ascertained.  Pri*fessor  Wymari  has  dealt 
v^dth  the  subjeet  in  a  satisfactory  way  *  and  the  scope  of  this 
article  tlocs  init  call   fur  its   further  dis^'ussion* 

Tlie  question  presented  by  a  sdjedule  of  rates  under  tlie 
Fourteenth  Amendment  is  ^^hcthcr  the  schedule  j»erniits  a  fair 
return  u[ion  a  reastuialjle  valuation  or  Ts  so  lr)w  as  to  amount  to 
conliscation,  Tliis  involv(*s  ditTerciit  eonsiderations  fn>ni  lliose 
involve<l  when  the  (hiIv  ipn^stion  is  the  [iropriety  of  thr  rate  on 
a  single  article.  It  cannot  \n^  ff*rctold  wliat  effect  a  change  of 
certain  rat**s,  ftjr  cxaiiiplc  on  coal  or  givs,  will  protluce  on  the 
net  revenue  i>f  the  Imsiness  as  a  whole.  This  difficulty  has  Vieen 
met  liy  tlie  adoption  r^f  a  tentative  course,  leaving  it  for  time 


1  Wymart  nu  I^iblic  Service  Corfwirattuns^  §  llof)  e/  seq. 


746 


UA[L\VA\    PKr»BLEM8 


court  oTgauization  and  by  making  its  decisions  filial  on  queBliuUb 
of  fact,  niueli  strength  was  added* 

The  new  legi8latii>ii  provided  for  a  C{*m mission  uf  five  mem- 
bers, composed  of  two  hty  and  tliree  ej-'officio  memliers.  The 
ex-offieio  members  are  superior  court  judges,  one  for  England. 
one  for  Scotland,  one  for  Ireland,  Tlie  active  Comraission  at 
any  one  time  has  a  meratersliip  of  three,  the  two  lay  eonamb- 
sioners  presided  over  by  tlie  designated  superior  court  Judge  of 
the  country  in  which  the  Commission  is  sitting.^  While  the 
judges  who  serve  on  the  ConiniLssion  are  appointed  for  terms  of 
five  years,  the  lay  conmiissioners  hold  office  on  a  good-conduct 
tenure.  The  old  provision  whereby  one  of  the  lay  eommisHioners 
was  to  be  '*of  experience  in  railway  business**  waj3  continued; 
and  Mr.  Price,  the  railway  meniher  of  the  former  Conimissii»n, 
was  reappointed.  The  qualification  of  the  other  lay  commissioner 
wtLS  not  specified.  To  this  position  Sir  Frederick  Peel,  whose 
training  was  legal  and  wlro  had  l»een  a  memljer  of  the  Kail  way 
Commission  in  1873,  was  appointed.  The  lay  commissioners 
were  admonished  of  their  judicial  functions,  for  in  their  lettei^ 
of  appiM!itment  they  were  informed,  "Doubtless  you  will  feel 
that  the  judicial  nature  of  your  office  is  also  incompatible  with 
any  active  engagement  in  political  ctintroversies." 

In  every  possible  way  the  fact  was  emphasized  that  the  Cam- 
mission  wiis  a  court,  and  therefore  not  concerned  with  rate 
making.  The  control  of  matters  pertaining  to  nites  was  divided. 
Powers  in  regaixl  to  conciliation  of  rate  difiicnlties  were  given 
to  the  Board  of  Trade.  When  the  provision  placing  the  revision 
of  maxima  and  of  cLvssification  in  the  hands  of  the  Board  of 
Trade  w^as  under  consideration,  an  amendment  to  place  such 
revision  in  the  hands  of  the  Commission  was  negatived. 

The  Act  of  1888,  wliile  it  repealed  portions  of  the  railway 
regulative  acts  already  in  existence,  did  not  codify  the  portions 
remaining.    Consequently  there  ai"e  still  in  effect  sections  of  the 


*  The  draft  legislation  of  1887  hud  provided  a  cutnbrotifl  armiigement  wherv* 
by  the  judicial  coniLni&sioimr  was  to  pn*8idt^  when  a  quest  ion  of  law  was  involred, 
while  in  other  matters  his  aitendanre  ^a.H  to  be  invited  by  ibe  lay  conimitis^ioneiv^ 
**  if  it  ?ra«  expedient  for  the  better  perforniiJince  of  the  Commissi ojj's  duties.*^ 


^ 
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Uuilway  Cku8es  CoriHolidaiiori  A(*t,  1845,  the  liailway  and 
Canal  Traffic  Act,  1854,  ihe  Kegulation  of  Railways  Act,  1868, 
and  the  Regulation  of  Railways  Act,  1873.  Since  1888  jum* 
diction  in  regard  to  actual  lutes  has  been  given  by  an  Act  of 
1894  ;  while,  under  a  law  of  1904,  the  power's  of  the  CtJinmis- 
Bion  in  regard  to  private  sidings  have  been  made  more  definite 
by  an  interpreUition  of  the  'M^easoiiable  facilities"  clause  of  the 
Act  of  1854." 

While  the  jurisdiction  given  by  the  Act  of  1888  embraces  a 
variety  of  functtons,  the  nmst  important  of  whicli  are  undue 
preference,  facilities  for  trattic*  trallic  on  steanihuats,  through 
ratea,  rate  books,  terminals,  legality  of  nxtes,  provisions  relating 
to  private  branch  sidings,  and  inferences  mider  the  Roanl  of 
Tmde  Arhitmtions  Act,  1874,  the  most  important  matters  from 
the  standpoint  of  the  tmders  are  (a)  terminals,  {h}  reasonable 
facilities,  (f)  through  rates,  (d)  undue  preference,  (e)  control 
over  actual  rates. 

Terminai^,  Reasonable  Faciuties  and  Through 

Rates 

The  history  of  the  terminal  quei^tion  is  a  long  and  involved 
one.  When  the  earlier  railways  were  chartered,  the  ''  canal  tt^ll " 
idea  prevailed.  For  a  time  carriers,  already  in  existence,  quoted 
through  rates  over  the  railway  lines,  making  such  arrangements 
as  tiiey  dcemerl  proper  in  regard  to  payments  for  special  services 
and  for  station  terminals.  It  was  not  long,  however,  lief  ore  the 
railways  controlled  the  forwarding  business,  and  complaint  soon 
arose.  The  railways  claimetl  the  right,  in  addition  to  the  powers 
given  them  under  their  maximum  rates,  to  make  charges  for 
additional  services  and  for  terminals/'^  The  tradei-s  contended 
that  the   maximum   rates  covered  all  that  tlie  railways  were 

I  For  delail  eoncerning  tlie  unrepealed  sectiotm,  see  Wood  fall,  The  New  Law 
and  Practice  of  Hallway  and  Canal  Traffic,  etc.i  Appendix  A. 

*  The  qu*^f?tion  of  terminalB  lias  eotntf  up  in  the  United  8tfttes.  The  charter 
of  the  Pittsburg  &  ConiieUfiville  Railway  gave  il  (he  ri*fiif  to  charge  tolls.  It  was 
decided  it  had  the  rijjht  tn  cliarge  terminals  as  widl.  Naihmal  Tube  Works  v. 
Battimore  tt  Ohio  ILil  (Peiin.),  *28  Am.  and  Eng.  RM  Ca»e«,  13. 
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legally  enipoweix'd  In  e(41eut.    It  wtis  concerning  the  slatinn 
teniiiiiak,  however,  tluit  the  keenest  contention  existed.    The 
Select  Coniniittee   of    1882    had    recommended    that    terinmal 
charges  shoulfi  l>e  recognized,  hut  that  tliey  ahould  be  subjeclj 
to  publieatioii  by  the  cunijianies,  and  that  in  case  of  challenge  j 
they  should   be  sanctioned    by   the  Railway  Comnnssion,^    A I 
clause  to  this  eftVrt  was  contained  in  the  regulative  measure] 
introduce^l  by  Mr.  Cbaujberlain  in  1884.    In  a  decision  of  tJiej 
Court  (tf  Queen's   Bench   in  1885  the   right  of  the    railways! 
to  collect  terminals  was  deiinitely  recognized.^    Rut  the  traderaj 
did  n(»t  recognize  this  decision  as  final  ;  for*  l>eeaiise  of  a  tech- 
nical condition,  it  was  impossible  to  carry  the  case  before  tliel 
higher  courts.    While  the  legislation  of  1888  was  in  conimitlee,  j 
various  attempts  were  made  to  [»lace  the  control  of  terminals] 
under  the  Railway  CommL^Bion,  as  well  as  to  pmvide  that  inj 
every  case  the  maximum  rates  should  include  terminals.    Butj 
the  government  look  the  position  that  ternunals  were  legally 
established,  and  so  they  were  given  explicit  recognition.      • 

The  Act  of  1888  had  rt'cnguized  terminals.  The  Provisional 
Orders  Acts  gave  them  definite  form.  The  matter  was  final Iv 
p:\s8etl  on  by  the  Commission  in  1891  in  a  decision  which  up 
held  that  of  1885.^  Justice  Wills,  who  gave  the  decision  in  the 
former  terminal  case,  was  at  this  time  the  judicial  niemljer  of 
the  Commission*  On  apf>cal  the  decision  of  the  Comitiis&ion 
was  u[»hehL  While  the  ijucstinn  of  the  legality  of  temiinab 
has  thus  been  settled,  tlicie  still  ri^mniiis  the  question  of  the 
right  of  the  trader  to  be  exempt  fnmi  tbe  payment  of  terminals 
under  special  conditions.    Tiiis  question  is  of  especial  interest 

1  St^Iect  ComrnitU*e  on  Railways.  1882,  pp.  v  and  xvil 

-  FlaU  V.  London,  Hrighion,  A'  South  C^ast  liailitai/.  15  Q,  B.  B.  /VOd*  Tlii* 
overniJed  a  drdRion  nf  thv  Hjiilway  C?ominis8ion.  A  discuw^idn  o!  Ihe  qiK^tjoti 
frnm  the  tnirltTR'  Btaiid  point  will  be  ft  mini  in  Hiiiitfr,  Thf^  RuHway  and  Canal 
Trnttir  Art,  1SS8,  pp,  38-5*1,  Ste  .also  BritiHh  Railways  sind  Caimla,  by  *♦  lUt- 
caies/^  chap,  ii  (a  pro-trader  brochure »  published  in  Loudon  in  1885)*  A  »umi- 
rJiiary  of  the  railway  point  of  view  will  be  found  in  the  addro85  of  Mr.  Pope,  Q.C, 
reprf'»pjjting  thp  London  &  North westeni  Kaihvjiy  before  the  Board  of  Trndtf, 
Or-toher  2\\  1884»,  reported  in  liaitwttij  Netcs,  November  2,  188P,  pi».  77li'78<». 
See  al.so  Grierson,  Railway  Rates,  En^di^h  and  Foreign,  pp.  93-100. 

«  Sowerby  <t  Co.  y*  Gfmt  NtMhem My.  Co.,  7  Ry.  and  Canal  Ti*afBc  C«k$^»  160. 
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ill  connection  witli  the  mining  and  maniifa<^'turing  districtSi 
wliere  the  establi^linients  furnishing  and  receiving  freight  are 
usually  situated  on  private  sidings  or  on  private  railways.  The 
importance  of  these  sidings  is  shown  in  the  fact  that,  while  at 
the  Sheffield  freight  station  the  t^mnage  in  1900  was  580,000, 
at  a  neai'-by  siding  it  was  1,100,000,  In  1H94  the  Commission 
was  given  jurisdiction  in  claims  for  exemption  from  payment 
of  terminal  charges  at  sidings  when  it  was  alleged  tliat  the 
services  had  not  been  perhirmed.  Under  the  provision  of  the 
Act  of  1888,  requiring  the  railway  to  di.stingui8h  conveyance 
from  terminal  charges,  it  had  been  held  that  the  responsibility 
of  the  railway  might  be  discharged  by  stating  that  the  whole 
payment  was  for  a  conveyance  rate.*  But  the  Court  of  Appeal 
decided  in  1897  that  it  was  incumljent  on  the  railway,  in  such  a 
case  to  prove  that  it  did  not  charge  for  terminals/^  The  Com- 
mission has  power  to  allow  a  rebate  from  sidings  charges  with- 
out proof  that  an}^  definite  amrHuit  of  terminal  is  included  in 
the  rate.  A  prima  facie  case  for  such  a  rebate  in  made  out,  if 
it  is  shown  that,  in  respect  oi  similar  traffic  between  substan- 
tially the  same  termini,  and  passing  over  subst^intially  the  same 
routes,  a  sidings  trader  who  dt>es  not  require  uv  use  any  terminal 
acconnnodation  or  services  is  charged  the  same  amount  as  a 
trader  who  uses  the  station.^  But  the  latter  rate  nmst  not  he 
simply  a  paper  rate.^  In  calculating  the  amount  of  the  rebate* 
it  has,  in  general,  been  the  practice  of  the  Commission  to  foll(>w 
the  rule  in  Pidcock's  case ;  i.e.,  to  assume  that  the  service  charges 
are  in  the  same,  proportion  to  the  rate^  actually  charged  as  the 
maximum  service  charge  would  be  to  the  sum  of  the  maximum 
rates,  —  he.,  the  maximum  rate  and  the  maximum  terminals.^ 


1  New  Union  Mill  Co.  v.  Great  Western  Ry.  Co.,  9  Uy,  and  Canal  Traffic 
Otoes,  \m. 

2  Salt  Union,  Ltd,  v.  North,  SUifffirthhire  Ry.  and  Others,  Ul  Ry.  and  Catial 
Traffic  Cases,  179, 

'  Vick€T9,  Sons  iJE  Maxim,  Ltd  \\  Midland  Ry.  and  Othern,  1 1  Ry,  and  Canal 
Traffic  Cases,  259. 

*  Cowan  tt  Sons  v.  Nnrth  fhiiish  Ry.,  II  Ry,  and  Canal  Traffic  Cai*PK,  271. 

*  Pideork  v,  Mati^heater,  Shield  tt  LincoinAfUre  Uy.,  9  \iy\  and  Caiiiil  Traffic 
i5. 
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The  throt^imte  chmse  of  the  Ael  of  1888  proriiks  llnl 
through  mtas..  stating  the  amoimt,  route,  and  apportuxunoil  of 
tlie  rate,  maj  be  fnopcmed  hj  a  luO  vaj,  a  eaxud  company,  or  i 
tnuler*  In  case  of  dispute  r^»dmg  the  imte  or  its  appottioa- 
metit  the  matter  is  brought  before  the  ConuiusskiOL  In  appGH^ 
tioning  the  throtigh  rate,  the  oommissioaeis  are  to  eonsader  the 
apecial  circnnistancea  of  the  caaea,  and  are  no4  to  compel  any 
company  to  accept  lower  mileage  rates  than  it  may  for  the  time 
legnlly  \m  charging  for  like  traffic,  cairied  by  a  like  mode  'of 
transit  on  any  other  line  of  commnnication,  between  the  sune 
pfiint»,  being  the  pointa  of  departure  and  arriTal  of  the  throogh 
route* 

koaMrmahle  facilities  in  general  mast  be  such  m  eaa  reasoiir 
ably  be  rcquireil  of  the  railway  company,  due  aUowanoe  having 
Ijcon  made  for  the  way  in  which  the  service  is  alread^^  performed.* 
f^imilarly,  in  a  reduced  through  rate  there  must  always  be  cod- 
ftidered  whether  there  is  a  commensurate  advantage  to  the  ttil* 
way  company/^    Prima  fanie^  it  is  against  public  interest  to 
interfere  with  vested  legal  rights,  unless  some  compensation  or 
equivalent  is  given.    There  must,  therefore,  be  evidence  both  of 
public  interest  and  reasonableness  in  favor  of  the  rate  and  route  j 
suflicient  to  outweigh  tlie  former  considerations.^    The  fact  that  ] 
two  competbig  routes  will  tend  to  make  either  company  treat 
the  traders  more  reasonably  is  a  consideration  bearing  on  the 
question  of  public  interest,"*    At  the  same  time  the  Commissioii ' 
will  not  grant  a  through  rate  which  creates  unhealthy  comf>e*j 
tition.^    If  there  are  grounds  for  the  Commission  granting  some*] 
thing  claimed  as  a  proper  facility  for  using  railways,  an  objection 
grounded  on  its  inconvenient  consequences  to  railway  companies  ' 

>  Newry  Navigation  Co,  v.  Great  Northern  By.  (Ireland),  7  Ry*  and  C»&»] 
Traffic  Cai*e»,  Ud. 

•  Plymtmih  Inrffrpornied  Chamber  of  Commeret  v.  Great  W^tem  -Sir.  d  L.  it 
8.  W,  Ry,.  0  Uy.  mid  Cniml  TmiTk  Ca«e»,  72;  10  Ibid,  17. 

"  BidcM^  Nettfhury  tV  SauthHinpton Ry.  v.  Greai  W^iem By.  ^L.4t B*W*  B§.^ 
0  Ky.  and  Canftl  Trnflin  Ciwf^s,  210. 

•  Plymouth,  Tkiumpf^t  «t  .S.  [V.  Ry.  v.  Great  WeMem  Ry.  AL,  ^  8.  TT.  By.^ 
Ill  Ky,  and  Canal  Truffle  VjmvM,  m, 

6  hidcoU  Newbury  Kr  Soidfiamplon  Ry.  v.  L.  <t  S.  W.  By.  and  Others,  10  E|, 
Aad  Utuiat  Traffic  CaMUt  17. 
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by  reason  of  arrangements  made  by  tbemselves  will  not  be  siiffi- 
cient  reason  for  not  granting  it.^  The  partieular  cireumslnnees 
of  tlie  proposed  route  and  rate  must  be  considered.  The  reason- 
ableness of  a  mte  over  a  propo^sed  route  is  not  to  be  measured 
by  an  existing  rate  over  an  alternative  route,  even  if  the  rate 
■    over  the  latter  route  may  be  reasonable.^ 

I         Incident  to  granting  a  through  ratt',  a  through  IjookiJig  (tiek- 

L    eting)  arrangement  may  also  be  made/^    While  the  Commission 

I    has  not  attempted  to  lay  down  any  general  principle  on  which 

through  rates  are  to  be  apportioned,  it  will  consider  any  special 

expenses  in  construetioii  or  special  charges  a  comj>uuy  may  have 

been  empowered  to  raake.^    It  is  not  clear  that  the  Commission 

I  has  power  to  rescind  a  through  rate  once  establi.shed  under  the 
Act  of  1888.^  So  far  no  such  action  has  l>een  taken. 
In  the  claims  made  by  canal  and  by  dock  companies  to  obtaui 
through  rates,  considerable  empha^sis  has  been  laid  upon  the 
technical  interpretation  of  the  word  *' railway."  Thus  it  was 
decided  in  1897  that  the  powers  the  Manchester  Ship  Canal  pos- 
sessed to  construct  railways  on  its  quays,  although  these  rail- 
ways were  simply  for  its  own  service,  constituted  it  a  railway 
company.  In  1901  the  action  of  the  Commission  in  approving 
I  a  through-rate  arrangement  for  a  dock  company  was  overruled 
'  on  the  ground  that  tiie  railways  possessed  by  the  dock  company 
did  not  constitute  a  railway  within  the  meaning  of  the  act,®    In 


» 


I 


I 


1  Corporation  of  Hirminghani  c£  SJte^eld  Coal  Co,^  Ltd.  v.  Manchest/x^  Shijfidd 
JtLlncolmMre  Hy.y  Midlatut  Hy.,  t!t  L.  dt  N.  W.  Hy.,  10  Ry.  aiid  Canal  Traffic 

*  Didcot,  NcH'ibury  d'  Soitt  ham  plan  Ry.^  etc,  v.  Great  Western  By.,  eic.,  utsapra, 

*  Didcatj  Newbury  ct  Southampton  Ry.  \\  Great  Western  Ry.  A  L.  &  8.  W. 
By.,  10  Ry.  iind  Canal  Traffic  CfiRes,  1. 

*  Ftfrth  Bridge  it  North  British  Ry.  Co.  v,  Gr&U  North  of  S^^oUaiid  Ry.  S 
Caledonian  Ry.^  11  Ry.  and  Canal  Traffic  Cases,  1.  Thm  would  cover,  for  ex- 
ample»  **  boDUH  mileage,^ ^  or  an  arbitrary,  in  the  case  of  an  expensive  bridge. 

fi  Great  Northern  Central  Ry.  (Ireland)  v,  Tkjnegal  Ry.,  11  Ry.  and  Canal 
Traffic  Caaea,  47. 

"  London  and  East  India  D*jcks  Co,  v.  Great  Eastern  Ry.  d  Mi(Uand  Ry.^  11 
Ry.  and  Canal  Traffic  Cases,  57.  This  waa  a  majority  decision,  Peel  dissenting. 
The  decision  of  the  Cf>nrt  of  Appeal  was  j^ven  by  Mr.  Jnstjee  Wright,  who  was 
a  nieiitbLT  of  the  ComniisBion  when  the  Manchester  Canal  case  was  decided* 
He  distiuguiahtd  tlie  caaes. 


■^[ 

^ 
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^m 

^ ^^^^H 
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^^H        1903  a  further  application  of  the  same  coiupany,  subsequent  to  fl 
^^H        its  acquisition  of  a  tiliort  railway  with  which  it  had  made  connec-  H 
^^H         tions,  was  refused  on  the  ground  that  the  diflieuitie^  of  exchange  H 
^^H        of  traflie  did  not  justify  tlie  granting  of  such  an  ai>plication.          | 
^^H             The  Com  mission  has  looked  at  each  tlirough-mte  ea.se  by  itself, 
^^H        It  has  refraine*!  from  proposing  a  through  rate.    It  has  limited 
^^H        its  action  to  the  acceptance  or  rejection  of  the  proposed  through 
^^H         rate  as  brought  Ijefore  it.    llie  power  to  propose  through  rates 
^^H         has  been  of  little  \idue  to  the  traders.    Nonnally,  they  have  not 
^^H         been  possessed  of  ihe  exact  knowledge  necessary  to  the  making 
^^H         of  a  through  rate,  with  the  result  that  they  have  been  sue-  fl 
^^^         cessful  only  in  one  out  of  five  applications.     The  following 
H              summary  gives  details  with  reference  to  tlie  tIii"ough-rat<3  appli- 
H              cations  formerly  acted  upon  by  the  Commission :                           fl 

1                               Yeak 

Bt  Canal 

COMTASY 

By  Dotk 
Coaji'ANV* 

Br  Bailwat 

COMI'ANY* 

By  Tradebb 

By  MuifTciPAL 

CaRPIVRATTOJf       ^1 
AND  TRApEHJt      ^M 

1 

I 

■8 

1 

1 

1 

1 

1 

1 

o 

1  ■ 

1S96     .     , 

isya    .    . 

1897     .     . 
1896     .     . 

1899  ,     . 

1900  ,     . 

1901  .     . 

1902  .     . 

1903  .     . 

2 
1 
1 

- 

1 

2 

1 

3 

1 

1 

1 
2 

- 

1 

•  No  maiiim  pdor  to  1886.                                                       ^M 

Undue  Preference                            ^^H 

M                  The  question  of  **  undue  preference  '*  has  long  engaged  atten-^H 
■              tion  in  England.    Conqdaint^  were  made  during  the  investiga-  H 
H              tions  of  1882  that  many  anomalies  existed  in  domestic  rate«.  ( 
^L             Thus  London  sugar  refiners  complained  that,  while  Greenock  was 
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these  points  at  the  same  rates  as  were  given  to  London,^    But  it 
was  against  low  imiyovt  or  pre/ere ntiahuU's^  wbiuli  intensified  the 
competition  to  whieh  different  industries  were  ssubjeeted,  tliat 
special  atteution  was  directed/-^    The  Act  of  1873  hati  left  ninth 
to  the  discretion  of  the  Railway  Comanssion  in  deaUng  with  the 
question  of  umlue  preference.    In  tlie  parliamentary  discussions 
of  1887  and  1888  there  were  constant  complaints  of  preferential 
rates.    It  was  stated  that  no  general  nieiusure  dealing  with  rail* 
I    way  traffic  could  be  considered  satisfactory  which  did  not  prevent 
preferential  rates  in  favor  uf  fmeigJi  products,^  The  government 
held,  however,  that  no  diflerenee  slioidd  be  made  Ix^tween  Eng- 
I    lish  merchamlisc  and  foreign  inercliandise  because  of  origin.^ 
I        The  uiulne  preferenee  section  of  the   Act  of  1888  provides 
I    that  where,  fur  the  same  or  similar  services,  lower    mtes  are 
I  charged  to  one  shipper  than  are  charged  to  another,  or  any  dif- 
ference in   ti^atment  is  made,  the  burden  of  proof  that  such 
actions  do  not  constitute  an  undue  prefcjcncc  shall  be  on  the 
railway.    In  considering  whether  the  action  complained  of  con- 

Isfcitutes  an  uiukie  preference,  the  commissionei^  are  to  consider 
**  whether  such  lower  charge  orditference  in  treatment  is  neces- 
sary for  the  purpose  of  securing  in  the  interests  of  the  public 
the  traflie  in  respect  of  wliich  it  is  made.  Proridt'd  that  no 
railivat/  cornpani/  ahftU  rnake^  nor  shall  the  commkshftrrit  mtH'tion^ 
ant/  difference  in  the  (oils,  ralea^  or  charge  s  made  for  or  a  tit/  dif- 

Iference  in  the  treatment  of  home  and  foreign  merehandise  in 
respect  of  the  same  or  similar  services,^'' ^    Tlie  final  clause  of  the 


I 


*  8ee  evidence  of  J.  Ih  Balfour  Browne  before  the  Select  Committee  ol  1882, 
explaoatory  of  tbci  factotH  invoived,  answers  ti»  questions  I2t>7  and  121)8. 

*  In  addition  fo  the  evidence  hearing  *>n  this  point  contained  in  the  Select 
Coraniittec^  He  port  of  1882^  see  also  detail  in  the  Report  of  the  Royal  Commis- 
sion on  DepresHion  of  I'rade  and  IndijHlry,  188t]. 

«  Alotion  of  Karl  of  Jersey,  Hansard,  1888,  third  series,  VoL  322,  p.  1706. 
Tills  was  defeated  by  a  vott*  of  72  tn  -iri, 

*  Lord  vSalL-ibtiry,  Hansard,  1888,  third  aeries,  Vol.  323,  p.  1052. 

*  I  have  italicized  tfiia  «o  a«  to  brinp:  out  the  distinction  of  treatment  between 
home  and  foreign  iraitic.  In  the  bill,  introduced  in  1887,  clause  2&  providtd  that 
the  commissioners  were  to  consider  whetlier  the  difference  in  cliarges  or  treat- 
ment was  necessary  *'  for  the  purpose  of  serurinif  the  traflic  in  respect  of  which 
it  was  made."  Tlie  vagne  phrase,  ^'^  in  the  intiire-st-s  of  the  pnblic/'  contained  in 
the  legislation  of  1888,  was  placed  in  the  Bill  of  1887  by  amendment. 
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section  prohibits  a  liiglier  charge  for  similar  services,  for 
carriage  of  a  like  desrripLioii  and  (juaiititj  of  merchandise, 
for  a  less  than  is  chained  for  a  greater  distance  on  the  same 
line  of  railway.  The  coiicltiding  chm^e  of  the  section  is  not 
only  wider  than  the  ''■  long  antl  iihort  haul "  clauses  of  the  Ameri- 
can statute,  it  is  also  much  wider  than  the  prohibition  hitherto 
existing  in  P'nglisli  legislation.  An  attempt  was  made  bj  the 
railway  inteix^st  to  have  a  *^  long  and  short  haul ''  clause  placed 
in  the  legislation.  It  was  argued  that  where  a  question  of  pref- 
erential rat^s  came  nii,  tlie  compaiison  should  in  fairness  to  tlie 
railway  be  made  w^ith  trafiic  carried  over  the  same  portion  of 
the  line*^  It  was  held,  however,  that  the  consideration  of  this 
matter  could  safely  he  left  to  the  discretion  of  the  Commission. 
Complaints  concerning  undue  preferences  have  occupied  ii 
prominent  place  before  the  Commission.  Broadly  speaking,  the 
subject-matter  of  these  falls  under  the  headings  of:  (<i)  differ- 
ential rates,  conccrneJ  with  disparities  in  domestic  rates  and 
including  as  subbeads  ex|>ort  rates,  group  nttes,  and  rebates  in 
respect  of  quantity  ;  (b)  preferential  rates,  concernetl  with  dispari- 
ties betweeji  liome  antl  import  traffic.  Before  1888  inequalities 
of  charges  for  like  services  w^ere  only  prima  facie  evidence,  and 
the  burden  of  proof  wavS  on  the  complainant;  now  it  is  on  the 
railway.  In  the  earlier  decisions  no  rule  is  appiirent.  Kach  ciise 
w^Ts  considcreil  by  itself.  A  decreased  rate  to  develop  a  partic- 
ular traffic  in  a  particular  district  was  an  undue  prefeivnce. 
The  mere  fact  preference  existed  was  not  sufficient:  it  must  be 
shown  to  Ixi  ^^  untlue*'  and  ^'unreasonable.^'  Differences  in  rate 
might  l>e  allowed  where  there  were  differences  in  the  cost  of 
conveyance.^ 


'  Tbe  proposal  waa  voted  down,  both  in  Grand  Committee  of  the  House  of 
Commmis  and  in  the  House  itself.  The  nioUon  will  be  foutjtl  in  HansanU  188$, 
third  spricR,  Vol,  *^2^^  p,  452.  Tbe  statement  of  Mr.  Acwortb,  Hearings  liefone 
Mie  Couunitlee  on  Interatate  Commerce  of  the  United  States  Senate,  etc.,  1906, 
Vol.  HI,  p.  1851,  that  there  is  in  the  Act  of  1888,  a  "  lon^  and  short  haur* 
clause  —  **the  short  distance  included  in  the  long  dist-anre'*  —  is  evidently 
attributable  to  tlie  fart  that  he  had  not  a  ropy  of  the  act  before  him. 

^  For  a  summary  of  the  law  on  this  point,  prior  \a>  1888,  see  Woodfall,  <^.ciL^ 
pp.  77-82,    See  also  Darlington^  Kail  way  Rates,  chap.  iv. 
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Additional  points  huve  been  made  under  the  present  Com- 
mission*  A  eon  tract  to  give  exclusive  use  of  n  given  station  to 
a  partieular  colliery  is  an  undue  preference,  as  are  also  lower 
tolls  given  by  a  navigation  company  to  prevent  a  large  dealer 
moving  his  business  J  Nonaall},  similar  charges  siiould  lie  made 
for  similar  services*^  An  unreasonable  preference  is  a  question 
of  fact,  and  no  general  principle  will  be  laid  dnwn.^  Conipeti- 
tioit  is  a  eircumstance  to  be  taken  into  conside ration,  and  the 
extent  to  which  it  is  to  be  considered  is  a  question  of  fact,  not 
law»^  There  cdn  be  no  mathematit^al  eqmdity  in  regard  to  the 
charges  or  advantages  between  places  which  are  outside  of  a 
group  and  the  diffei'cnt  members  of  a  group.  Competition  and 
convenience  to  the  neiglilKU'hood  are  to  be  considered  as  affect- 
ing the  justihability  of  a  group  i-ate."' 

On  the  question  of  diffei'ential  rat^?8  the  Commission  has 
reversed  itself.  As  has  been  indicated,  the  Conmiission  is  em- 
powered to  consider  whetlier  the  rate  conn>lained  of  **  is  neces- 
sary for  the  purpose  of  securing  in  the  interests  of  the  public 
the  traffic  in  respect  of  which  it  is  made."  In  1890''  complaint 
was  made  that  h>wer  rates  on  grain  and  on  fluur  were  given  from 
Card  iff  to  IVirmingham  than  from  Liverpool  tu  Birmingham. 
The  distances  were  resptM'tively  173  and  98^  miles.  The  rail- 
way company  contended  that  this  was  tm  account  of  competition 
and  that  the  hiwer  rate  was  necessary  (1)  in  its  own  interest, 
(2)  in  the  interests  of  the  public.    Direct  inland  communication 

*  Rhhlon  Lomi  Bfmnl  v,  Lancashire  t^  Torkshirc  Ry.,  8  l^y.  jiinl  CjinEil  TrafBc 
Cases.  74  ;  Faitw*:athvr  and  Others  v.  Corfutratltni  ttf  York^  11  Ry,  and  Caaal 
Traitic  Cftse»,  20K 

'^  Tlmm  cfc  Sail  V.  Oretd  East&rn  Hi/.,  Lancafdtire  <t  Ynrkskire  Ry,,  and  OtJieri^ 
11  Hy.  and  Canal  Trat^c  Cases ^  214. 

■  Per  Lord  Ilprschell  in  Pickering  PkippA  ami  OthvrH  v.  London  «f*  .V.  ir.  Rt/. 
and  (Hhtrs,  on  appeal,  8  Hy*  ami  Canal  *r raffia  Cases,  100^  Ut]  ;  Tnverrijefif 
Chamfter  of  Commiree  v.  Highland  Railway  Co.,  11  Ry*  and  Canal  TrafRc 
Caaes,  218. 

*  Pickering  Fhipiis^  case  cited,  p.  87.  Group  rates  are  authorized  by  Section 
29  of  the  Act  of  1888,  Sfc  in  this  connection  the  inipoj-t^^nt  derision  gi?'en  m 
Denabij  Main  Colliery  Co,,  Ltd.  v.  M.  S,  tfe  L,  S.  Rf/.,  U  App.  C&s,  »7. 

6  Pirkering  Phipps,  etc,  87-88. 

6  Limrpool  Corn  Trtiders'  Association  v.  London  cfc  N,  W,  Ry.y  7  Ry*  and 
Canal  Traffic  Cases,  125. 


exi»tH  Ijctwetm  Bristol  and  Birmingham  by  way  of  the  Severn 
rivijr  and  canal  liuvigaliou.  There  in  ako  a  combined  sea  and 
mil  route. 

iluBtieu  WiUh  pertinently  said  Parliament  had  dealt  with  the 
nialUtr  of  undu*^  iirtif4^ri'ruH\H  with  a  "faltering  hand/'  It  had 
left,  to  the  (^onmuHHicni  the  reHiionHibility  of  deeiding  many  things* 
which  woulfl  more  naturally  have  been  laid  down  in  legislation.' 
The  jsoniewhat  inehoute  nature  of  the  undue-preference  clause 
in,  however,  more  ecnreelly  ailrilmled  to  it.s  compromise  origin. 
While  it  wan  intended,  in  a  general  way,  that  the  phrase  '•'in 
the  intere**t*i  of  the  public  **  should  protect  the  interests  of  the 
eouhumerH,  Justice  Wills  was  undoubtedly  correct  in  saying  that 
I'arliaiuetrt  had  no  clear  idea  oi  what  it  meant.  Ho  considered 
that  the  "public  interent''  must  be  something  wider  than  that 
of  one  of  the  two  loeuliiies  ci>ricerned,  and  stated  that  he  could 
not  see  thai  any  iuiportaiit  "public  interest''  would  be  affected 
if  the  irullic  in  grnin  ainl  flour  should  have  to  seek  some  other 
route  from  CanbtT  tti  Biruiinghanj/'^  The  action  of  the  rail- 
way in  engaging  in  such  com[)etition  created  artificial  conditions 
wliieh  irUcrfercd  with  the  natural  course  of  trade.  Sir  Freilerick 
I'eel  put  this  pniiit  still  more  strongly;  "A  traffic  which  differs 
only  fnuu  other  traHic  in  being  etmiitetitive  can  have  no  such  a 
iliHtiiuitinn  UKule  in  its  favor,  brvwcver  necessary  a  low^er  charge 
may  1k3  to  meet  the  comjietition*  or  however  much  it  may  be  to 
the  benefit  of  the  company  to  secure  the  traffic,"  The  attempt 
nf  the  railway  to  compete  W4lh  the  "natural  advantages"  of  the 
Irullic  which  went  from  the  Severn  ports'*  by  sea  and  rail,  or  by 
inhuul  water  navigation,  to  Birmingham  was  unjustifiable.  His 
general  rejvsoning  rested  on  the  assumption  that  the  low  rail 
rate  from  CanlifT^ave  "little  or  no  profits,"  and  that  therefore 
a  penalty  was  being  placed  on  Liveipool  in  the  **  highly  remu- 
nerative rat^"  it  paid-* 

1'he  unsatisfactory  position  taken  by  this  decision  in  regard 
to  the  effect  of  competition,  and  tlie  extent  to  which  this  was 


An*  ranliff,  PoitlahMMl,  AvoninouUi,  Bratol,  and  Sh&rpoe 
iO,  HI. 
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t4>  he  taktrii  into  tujiiHiikraiioii,  Wiia,  however,  appart'otly  justified 
by  the  iliicisiuuri  on  the  uiatter*  Wliik^  the  hwv  Wiis  eunfu«ed  and 
contradictory,  the  leading  decision  —  Budd*8  case  —  ruled  water 
competition  out  of  eousideration.^  The  effect  of  water  compe- 
titii»n  on  the  undue-preference  clause  was  broujjfht  up  again  in 
1892,^  Complaint  was  made  of  an  undue  preference  in  flour 
and  grain  between  the  Severn  ports  and  Birniinghani,  on  tlie  one 
hand,  and  Birkerdieatl  and  Biirjiingham,  on  the  oilier.  While 
the  mte  from  Birkenhead  to  Birniirighaju,  a  distance  of  98  inHes?^ 
Wiis  11^,  6«7.,  the  rate  from  Bristol  to  IVirmtnghani,  a  distance  of 
141  miles,  was  8»*  6i/,  The  railway  eon  tended  that  the  apparent 
anomaly  was  attributable  to  water  competition.  Both  a  majority 
and  a  mintuity  decision  were  given.  In  the  dissenting  opinion, 
delivered  by  Sir  Frederiek  Peel,  it  was  held  that^  wliile  the  evi- 
dence justified  low  rates  from  the  Severn  ports,  at  the  same  time 
the  Birkenhead  nttc  should  l)e  reduced  so  as  to  give  a  lower 
mileage  rat^e.  The  majority  opinic»n  ujiheUl  the  railway  position. 
The  rates  complained  of  were  attributable  to  effective  competi- 
tion, maintained  by  a  competing  railway  and  by  water  compe- 
tition. The  existing  inequality  in  rates  was  necessary  to  give 
the  section  of  country  around  Birmingham  the  advant^ige  of 
the  supplies  both  from  the  Severn  ports  and  from  Birkenhead. 
Justice  Wills  stated  that  in  the  former  decision  he  hadconstrueil 
^^ public  interest''  too  narrowly.  The  public  intended  was  tlie 
public  of  the  locality  or  district.  Any  considerable  portion  of 
the  population  in  general  as  opposed  to  an  individual  or  an 
association  was  sufficient.^ 

W^hile  it  is  contended  that  one  principle  was  applied  in  the 
first  Corn  Traders  case,  because  the  amount  of  tiallie  affected 


1  BufM  {P,  0.)  V,  L.  (E  iV.  VV,  Rij.,  4  Hy.  and  Canal  Ti-affic  Cases,  394.  The 
ca^es  bearing  on  this  »ubj€>ct  are  dealt  with  by  Jimtif^e  Wills  m  bis  decision. 
8ae  also  Lord  Herschell  in  Pkkerhig  Phipps,  infra,  W4,  106.  S^e  also  Butter- 
wonb  and  Ellir*,  A  Treatise  on  the  Law  relating  to  Rates  and  I'mffic  on  Rail- 
ways and  f'anals»  etc.,  pp.  U38-170. 

^  Lvaerpoiii  Corn  Traders'^  AsaocUtXion  v.  QrtcU  WeMem  By.,  1  Ry.  and  Canal 
Traffic  Cases,  114 

■  LieerpooL  Com  Tr^iders*  AmotiaZion  v.  Grefit  Westtrn  Ry.y  7  Ky.  and  Canal 
Traffic  Cases,  127. 
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was  small,  and  that  a  tUffereiit  principle  was  applied  iii  the  sec- 
oiul  ea^e  because  the  amount  of  tratlic  affected  was  large,^  it 
would  appear  that  the  change  of  position  was,  iii  reality,  attrib- 
ntalile  to  a  decision  in  a  case  appealed  from  the  Commission  in 
1891,-  In  this  the  construction  of  ^^  public  interest''  had  been 
involvecL  It  was  contended  tliat  a  difference  in  rate  complained 
of  was  not  necessary  for  the  purpose  of  securing  the  fcialHc  in 
the  puijlic  interest,  and  that  the  railway  in  making  such  a  rate 
was  seekhig  its  owti  interest,  not  that  of  the  public.  This 
attempt  to  exclude  t!ie  railway  interest  from  "public  interest" 
was  denied  by  Lord  HerschelL  The  point  which  sliould  be  con- 
sidered, he  stated,  was  not  only  the  legitimate  desii'e  **f  the  rail- 
way to  obtain  traffic,  but  also  whether  it  was  in  the  interest  of 
the  railway  to  secure  this  trallic  rather  than  abandon  it.  The 
legislature,  he  continued,  had  rceogniJied  that  there  were  cases 
where  the  traffic  could  not  be  ohtaiued  if  the  lower  rate  was 
raised,  and  where  at  the  same  time  it  would  be  unfair  to  demand 
as  a  condition  of  obtaining  the  trallic  a  reduction  of  the  higher 
ratc.^  By  judicial  construction  "  public  intei-est ''  has  thus  come 
to  mean  the  controlling  power  of  effective  competition  on  par- 
ticularnites,  Ujidonbtedly  tliere  was  a  desire,  when  the  legisla- 
tion was  under  consideration  in  Parliament,  to  give  the  phrase  a 
narrower  eons tnict ion.  In  1887  it  was  stated  that  the  railway, 
in  carrying  traffic  on  a  rate  competitive  with  sea-borne  traffic, 
must  show  that  tliere  was  a  distinct  public  interest  involved*  The 
fact  tliat  some  additional  profit  was  obtained  by  engaging  in  such 
tmiTic  was  not  suflicient,'* 

The  *'long  and  short  haul ''  question  comes  before  the  Com- 
mission but  seldom.  When  it  does,  it  is  not  treated,  as  in  the 
United  States,  as  a  form  of  i^reference  demanding  exceptional 


'  See  noyle  and  Wapliorn,  Thp  Law  r*'latin|K  to  Railway  and  Taiial  Traffic, 
Vol,  I,  p,  4  ;  also  evidence  <if  Mr.  W.  M.  AewortJi,  Cumin  it  We  on  Inlersilat© 
Commerce,  eU-.,  19(15.  Vol  111,  p.  18I1», 

*  PirJcering  Phipps  and  Others  v.  L.  d*  X.  W.  Rff,  and  Others^  8  Ry.  and  CauAl 
Traffic  CaRCfl,  83. 

*  Pickering  Phippa,  etc.,  102  and  103. 

*  See  statement  of  Lord  Salisbury,  IIan»ard,  18S7,  third  series,  VoK  314, 
'   ^2. 
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treatment.  The  Coraiiiission  has  recognized  effective  competition 
lis  a  justiiicatioji  of  a  lower  rate  for  the  longer  distance.  Where 
a  higher  rate  is  charged  for  the  shorter  than  for  the  greater  dis- 
tance, the  less  being  included  in  the  greater,  the  Commission 
liaa  held  that,  in  the  absence  of  effective  competiLioii  at  the  lunger 
distance  point,  such  an  arrangement  is  not  justifiable,  and  that 
the  shorter  dishinee  point  should  sluire  tm  a  mileage  basis  in  the 
low  rate  given  to  the  hinge r  distance  point.^  The  effect  of  cfjm- 
petitioii  has  also  been  recognized  in  the  ease  of  export  tralHc. 
In  1903,  in  the  Spilk'rs  «S:  Bakei-s  ease,  a  low  '^shipment"  rate 
was  held  necessary  to  obtain  trallie.  It  was  considered  impossible 
to  raise  this  rate,  and  tlie  dissimilarity  of  cireuuistances  did  not 
warrant  a  compariscm  c^f  tlie  higlier  domestic  rate  with  the  lower 
export  rate.^  In  1904  a  briquette  manufacturing  firm  elaimetl 
that  it  was  unduly  prejudiced,  since  it  paid  the  domestic  rate  on 
its  raw  material,  while  the  manufactured  product  came  in  to  corn- 
petit  ion  abn^ad  with  coal  carried  on  a  low  export  rate.  The  Coni- 
missinn  uphekl  the  principle  of  export  rates,  and  further  f(jund 
that  the  milwjiy  Wi\s  under  no  obligation  to  regulate  its  charges 
with  reference  to  the  ultimate  competition  coniphiined  of/* 

From  an  early  date  English  railway  law  has  held  that  wlmle- 
sale  mtes  for  large  shipments  do  not  constitute  an  undue  pref- 
erence, 80  early  as  1858  in  Nicholson's  case,  a  leading  case,  it 
was  decided  that  carrying  at  a  lower  rate  in  eonsidemtion  of 
large  quantities  and  full  train  loads  at  regular  periods  wiis  justi- 
fiable, provided  the  real  object  was  to  obtain  a  greater  profit  by 
reduced  co.st  v{  rarriage.  In  taking  this  point  of  view,  it  was 
recognized  that  various  shi[>pers  would  necessarily  be  excluded 
from  the  advantage  of  tire  low  rate  granted  on  such  conditions."* 
In  the  decisions  of  tlie  Commission  of  1873  it  was  recognized 


1  TimmiX: Sonsy.  N,  E.  lly.^  Lanc,^  York  Uij.,  and  Others,  11  R\\  and  Cjinal 
Traffic  Casps,  214. 

^  Spilters  d-  Hak^rH,  Ltd,  v.  Tnjf'  Vnle  Rtj. ;  20  The  Times  L,  R.  101, 

a  Lancashire  PaUnt  Fuel  Co.,  Ltd,  v.  L.  .t.V.  IF.  Rif..  Great  Central  Ry.,  and 
Others,    A  samiuary  \\i\l  lie  f<nin<l  in  the  Uailwaif  Times,  Augual  13,  1CK)4. 

♦  Nkholsonv.  Great  Western  Rt/.,  'tV.  B.  (>.  s  )  r5(l<K  Thetest  erf  tlie  ag^reement 
complained  of  will  bt'  fourul  in  ilit^  footnotes  to  pp»  382-408.  Sw  also  E^trthedy^ 
L.  <t  N.  W.  Rtj.  (1877),  'I  Q.  B.  Div.  2U7. 
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that  lower  mtes  might  be  given  because  of  train-load  shipments 
or  of  ability  to  load  a  grtiater  weight  into  trucks.*  The  general 
justificatiun  of  sui-li  armngements  haa  Ijt^en  recognized  by  the 
present  Comniissiun. 

An  example  from  a  case  decided  in  1^00  will  indicate  the 
nature  of  the  arrangement,^  A  rebate  of  3d.  per  ton  from  the 
establii^hed  rate  was  to  be  made  on  condition  that  a  minimum 
shipment  of  25,000  tons  of  coal  a  year  was  guaranteed,  and  that 
the  arrangement  should  last  for  five  years.  The  Comniiission  has, 
in  various  ca^in,  lield  .such  icbatcs  excessive.'^  Thu  grunnd  taken 
has  l)een  that  the  rebate  is  jus  tilled  by  a  reduction  in  cost  to  the 
company,  and  that  the  rebate  should  not  be  in  excess  of  the 
saving  to  the  company.  It  is  obviuus  that  such  a  practice  as  this 
has  dangers  connected  with  it.  A  considerable  number  of  com- 
plaints have  been  directed  against  the  excessive  advantages 
obtained  by  ^Messrs,  Kickett,  Smith  &  Co.  under  their  rel>ate 
arrangement  with  the  Midland  Railway.  In  one  case,  though 
the  evidence  is  contradictory,  tliere  are  the  earmarks  of  a  secret 
rebate.*  While  the  decisions  of  the  old  Commission  recognized 
bulk  of  traffic  as  a  justification  for  reduction  of  rates^  the  policy 
of  the  present  Connuission  has  nut  been  clear  cut.  In  sonje  cases 
it  has  recognized  quantity  as  a  justification  for  a  rebate.^  But 
it  has  in  other  cases  attempted  to  confine  cost  to  mere  economies 
of  bookkeeping,  attributable  to  nu>re  prompt  settlements,  etc. ;  * 
and  it  has  expressed  the  dictum  that  rebates  in  respect  of  quantity 
would  justify  a  differentiation  of  charges  in  so  many  ciises  that 


1  E.g.  Ransome  v.  Emtern  Counti€»  Bj/,  (No.  2),  1  Hy .  and  Canflil  Traffic  CaseR, 
109;  Girardot,  FUnn  d:  Co.  v.  Mkiland  %,,  4  Ry.  and  Canal  Traffic  Cases,  21*1  ; 
Greenop  v,  S.  E,  Hi/.,  2  Ky.  and  Canal  Traffic  Cases,  SIO. 

-  Daldj/  and  Others  v.  ^fidhJnd  Ry.  and  Others,  10  Ry.  suid  Canal  Traffic  Cases, 
305. 

*  E.g.  CharriTigton,  Sells,  Bale  cfe  Co.  v.  Midland  By,  Co.,  11  By,  and  C«i«a1 
Traffic  Cases,  222 ;  WalUall  Wood  Colliery  Co,  v.  ^fidland  Rij.,  Railway  Times^ 
July  25»  1903, 

*  Charringion^  Sdh,  TMtk  d*  Co.,  ut  supra^  p.  220. 

*  Daldij  and  Othcrn,  ut  »tipra,  p,  MO.  See  also  Hickelton  Main  Colliery  Co,  t, 
Hull  tt  Banuley  Rif,,  Railway  Times,  July  25,  lOOa.  In  this  case  the  considerap- 
tjon  of  the  lower  rate  was  a  Uiininmm  of  38,000  loJis  per  annum. 

■  E,g.  Charrinfftoni  Sells,  efc.,  ut  wupra^  230. 
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tlie  rule  against  preference  would  be  in  djiiiger  of  disappeiinn^, 
,"  and  the  sniiill  trader  would  be  in  a  more  lielpless  position  than 
the  position  in  which  he  now  is/'  ^ 

Wliile  the  trailers  recognize  the  value  of  export  rates,  and  tlie 
effects  of  conipetition  thereon,  the  conditions  which  affect  the 
import  rate  are  often  neglected,  and  the  low  rail  rates  given  on 
imported  goods  arc  often  attributed  to  the  stupidity,  if  not  turpi- 
tude, of  the  railways  in  pre f tarring  home  to  foreign  goods.  When 
the  Act  of  1888  provided  tliafc  the  Commieision  should  not 
'*  sanction  any  difference  .  .  *  in  tlie  treatment  of  home  and  foreign 
merchandise  hi  respect  of  the  same  or  similar  services/'  it  was 
claimed  that  this  absolutely  for  bide  preferential  rates,  and  that 
the  home  traffic  would  therefore  be  carried  at  the  same  Jis 
that  of  foreigners.^  Notwithstmiding  this  enthusiastic^  prediction 
there  is  at  present  a  reiterated  demand  for  a  select  committee  to 
investigate  tlie  question  of  preferential  rates. 

The  discussion  of  preferential  rates  in  England  hiis  proceeded 
along  lines  familiar  to  every  student  of  the  effects  of  water  cora- 
j^HL*tition  on  railway  rates.  '^  WMiy/*  asks  one,  ^^  if  they  (the  rail- 
ways) can  carry  at  a  profit  from  foreign  countries,  can  they  not 
carry  home  produce  at  the  same  rate  ?  *'  ^  If  the  London  &  North- 
western carried  a  train  h>a<l  of  meat  from  Liverpool  to  London 
at  25«,  becaiLse  it  was  Aniei  ican,  it  shouhl  be  nble  to  do  the  same 
wherever  the  meat  came  from.*  *^'£x  hypotheu  they  (the  mil- 
ways)  already  got  a  profit  out  of  the  produce  they  carried,  .  . . 
and  what  they  would  have  to  do  was  to  put  the  English  farmer 
and  producer  on  the  same  footing  as  the  foreigner/'^ 

Tlie  question  nt  preferential  rates  was  brought  before  the 
Commission  in  1895  iu  an  exceedingly  important  case,  which 


I  E.g.  Charringt*n,  Sdh^  etc.,  ut  supra,  231, 

^  Waghorn  iitid  SuntiUK,  Report  upon  llu^  ProretKUngs  of  tUv  Oujuiry  held  by 
ttie  Ri>ard nf  Tra^le,  1880 ami  181K),  pp.  12  and  UMt.  This  repod.  m  \\w  r.aii*  asliire 
and  flieshire,  Devon  and  Cornwall,  and  Irlsli  Conferences  (traders'  organ iza- 
llons).  wa.s  pub h shed  at  MancheKterin  IHiM).  n  contains  a  seart-ldng but  extremely 
acrid  and  biased  exanjination  of  the  railway  fWBjrjoji. 

*  Lorfl  Henniker,  HExnsard,  1885,  third  series,  Vol.  315,  p.  412* 

♦  Mr.  Mnndella,  Hansani,  1^88,  ihird  fi<?dea,  Voh  329,  p.  413. 
»  Mr.  Chamberlain,  Hansard,  1888,  third  series,  Vol.  339,  p.  44&. 
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lasted  eight  days.^  Cumplaitit  was  made  that  the  railway  charged 
lower  rat'es  fiinn  SouLliiiTiiptoii  duekji  to  Lniidoii  on  the  follow- 
ing goods  of  foieign  oiigiu^ — wmd,  ha3%  hiuter, cheese,  lard,  linp^, 
fresli  meat,  bacon,  hams  —  than  it  charged  on  similar  articles 
of  home  origin,  which  were  normally  canied  a  shorter  distance, 
ami  that  the  services  rendered  in  respect  of  the  foreign  traffic 
were  not  less  than  those  rendeiM3d  for  the  home  traffic  in  the 
proportion  tliat  the  rates  were  lower,  A  few  examples  will  serve 
to  show  the  nature  of  the  disparity  complained  of:  — 


Statiox 

IllSTANCK 
TitAVKLEI> 

Rate*  02*  F»K»tt  Mkat,  Hay,  aki>  Hom  to  LoKDoif 

Bat6  for  MMt 

BAtG  for  Hmy 

lUU  for  H0|« 

8oiUhauiptori  docks 
Sou  til  amp  ton  luwii 
Alton  .     .     .     ,     . 
Botley      .... 

76  milea 
7(S     ** 
46     •» 
76     ^* 

17«.  6<1 

21s.  m. 

5«. 

9n.bd. 
7».  id. 
9».  Bd, 

22».  Id. 

Back  of  the  complaint  lay  a  competition  of  ports  for  foreign 
tranic,  Tlie  I^ondnn  tkrcks  were  in  cnmpetition  with  tlie  South- 
am  ptun  docks,  which  were  owned  h\*  tlie  Lniidun  tjc  South- 
western Railway,^  Competition  existed  between  the  all  water 
route  to  London  and  the  watei*  and  rail  route  via  Southanij*ton, 

At  tirst  the  railway  einleavored  to  justify  the  ai»|)arent 
anomalies  on  the  grounds  that  the  rates  complained  of  were 
made  on  the  Uisis  of  water  compel  it  ion,  and  iliat,  l>eside8,  they 
were  balances  of  tbr<mgh  rates.  But  the  CMmmission  rule(i  that 
Bucli  matters  could  not  be  considered  in  evidence  under  the 
provisiiins  of  the  Act.  Fnder  these  conditions  the  railway  had 
to  fall  hack  on  the  nnsatisfactnry  st^mdard  of  cost  of  service. 
It  was  shown  that  the  rates  for  the  home  traffic  coTered  a 
variety  al  services  —  e.g.,  receiving,  weighing,  lc»ading,  coveiing, 

1  Mansion  ffousi*  A  nsoruilion  on  liailwajj  and  C^atud  TraffirfortJie  United  King- 
dom V.  London  tt  ^mthwestern  Itailwai/,  V  Ry.  nud  i'anal  I'rnilic  Cases,  20, 

'  2  Whi'ii  tliese  ducks  were  acqiiind  by  tiie  railway  in  18?>2|  it  whs  anticipated 

they  would  be  a  foniii liable  ccmu^etitnr  nf  tlm  Londnii  docks.    For  inforinaiion 

dcacriptivc  t>f  the  hifiltly  dt^vclMpi/d  faciliiieH  for  Imndlini:  tniflic  at  tlie  Soiith- 

loii  docks.  M'*i  liaitwnfj  .If/o.  duly  1.  ltH>4;  liailwai/  Newn,  January  7,  UH16. 
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superintendence,  provision  of  station  accommodation,  switching 
—  which  were  not  included  in  the  rate  on  the  foreign  goods. 
The  foreign  raerehnndise  was  less  valuable,  less  lijilile  to  dam- 
age, moi^  easily  and  expeditiously  liandled,  could  be  dealt  with 
at  times  more  convenient  to  the  railway,  always  in  larger  quan- 
,  titles,  and  generally  in  a  mucli  more  economical  manner  On 
account  of  better  baling,  to  cite  one  example,  three  tons  of 
foreign  bops  could  be  loadetl  into  a  truck  that  would  hold  only 
two  and  a  half  tons  of  English  hops. 

The  traders  contended  that  siieh  conditions  of  traffic  as 
regularity  and  quantity,  while  admitted,  were  not  capable  of 
l>eing  included  in  the  **siuiilar  services'*  spoken  of  in  the  undue 
preference  section.  Their  contention  was  in  substance  that^ 
while  there  might  be  difrerences  in  tbe  case  of  home  trallic 
because  of  dissimilarity  of  circumstances,  in  the  case  of  the 
foreign  traffic  it  was  intended  that  tliere  shoidd  not,  on  any 
account,  l)e  any  difference  in  favor  of  bireign  goods. 

Had  the  contention  of  the  traders  been  successful,  it  would 
have  established  a  pjinciplc.  But  the  decision  of  the  Commis- 
sion, which  has  l>een  claimed  as  a  victory  by  both  parties,  was 
of  a  compromise  nature,  luid  proceeded  on  the  careful  lines 
already  laid  down  that  undue  preference  is  a  matter  of  the  facta 
of  the  particular  ca^e.  The  articles  with  which  the  decision 
concerned  itself  were  hops,  frcsli  meat,  and  liay.  These  were 
tlie  only  articles  in  wbicli  there  wits  any  considerable  trailic 
from  the  stations  intermediate  Ijctweeu  Southampton  and  Lon- 
don. The  rates  quoted  on  the  other  articles  were  simply 
**"  paper''  rates.  Sir  Frederiek  Peel,  who  decided  on  the  fsicls, 
hehl  that  the  differejjces  between  the  home  and  the  import  lates 
on  meat,  hops,  and  hay  were  not  Justified.*  While  his  colleagues 
accepted  this  opinion,  it  was  with  hesitation.  They  both  liad 
doubts  as  to  the  alleged  preference  on  nieat,^  and  justly  so. 
The  average  consignment  of  foreign  meat  from  Soutbainpton 
was  37  tons.  In  a  period  of  seventeen  months  10X>38  tons  of 
meat  were  shipped  in  *286  consignments.  On  the  other  hand, 
from  Salisbury,  the  leatUng  English  meat  center  concerned,  2S1 
1  MHTJsion  House  case,  pp.  38,  30.  «  Ibid^,  pp.  32  and  43. 
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tons  in  825  consignments  were  sliipped  in  the  same  peri  oil.  It 
is  apparent  that,  where  the  whole  series  of  co&ta  Wdiild  be  so 
different,  the  I'onnnission  stniined  the  idea  of  cost  of  serviee  to 
tlie  breaking  p>int,  and  in  doing  so  favored  the  home  producer. 

The  decision  was  based  on  the  idea,  nianifestly  correct,  that 
it  wn&  tlie  intcnlioi)  of  tlie  statute  to  eliminate  competition  from 
the  factors  to  be  consideretl.  At  the  same  time  the  majority  of 
the  ComiiussiDn  are  satisfied  that  the  real  factor  controlling  the 
rate  situation  in  tliis  case  is  water  competition.  As  was  said  by 
Justice  Collins,  there  was  **  no  ren^scin  or  jjrincijde  in  leaving  out 
of  account  tlie  fact  of  a  rival  route  hy  rail  or  water  from  the 
point  of  departnre  to  the  point  of  arrival  in  the  case  of  goods 
from  abroad  and  taking  it  into  account,  as  it  clearly  may  l>e 
taken  into  acconiit,  where  the  com{>arison  is  between  home 
goods  only.*'^ 

This  unsatisfactory  decision,  which  cost  the  traders  X2000 
in  law  costs,  obtained  no  genend  principle  for  the  tradei*s,  and 
at  the  same  time  forced  tlie  railways  to  depend  ujion  the  arti- 
ficial justification  of  cost  of  service.  While  tlie  decisi<m  is  of 
sxich  a  nature  that  in  a  case  where  there  is  real  competition  of 
home  and  foreign  products  a  different  verdict  might  be  given, 
no  further  action  in  regard  to  pn/ferefitial  nites  lias  Ix^en  taken 
before  the  CommissioiL  In  181>9  the  question  of  preferential 
rates  was  brought  l>efore  the  Btiard  of  Tiade  under  the  conciha- 
tion  clause,  but  no  sntisfnctt^ry  agreement  could  be  obtained.^ 

It  was  Mr.  C'hambcriain  w^lio  introduced  into  the  legislation 
the  clause  under  discussion.  The  agitation  in  regard  to  prefer- 
ential rates  has  l>ecn  given  an  added  vigor  by  his  preferential 
trade  movement.  Rack  of  much  of  the  outciy  concerning  pi'ef* 
erential  rates  is  a  hazy  protectioinsm.  The  support  Mr.  Cham- 
berlain has  obtained,  for  example,  in  the  iron  iind  sleel  industry 
is  in  considerable  part  due  to  preferential  rates  on  iron  and 


4 

I 


^  Mansion  Hmisf^  casp,  p,  a2.  See  also  1  he  statement  of  Lord  Cobliam  in  Dideot^ 
Nttvhurt/  tfe  Sotdhnmpkm  Rif.  Co,  \,  Greut  Western  Uy.  ^  L.  ^  S.  W,  /fy.,  II  Ry. 
and  Canal  TrafHc  Cfts<?s,  iilO. 

3  Case  16,  Seventh  Report  of  the  Board  of  Trade,  under  Section  31  of  the  Act 
of  1888. 
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steel  products,  althmii^h  the  matter  is  camplicated  hy  the  export 
rates  given  liy  tlie  railways  of  competing  eouii tries.' 

The  control  over  docks  by  railway  companies,  which  was  ob- 
jected to  at  an  earlier  date  as  a  source  of  di8criniiriation,^  has 
been  increiising  of  recent  years.  The  railways  have  found  it 
necessary  to  obtain  control  not  only  of  docks,  but  also  of  steamer 
lines  connecting  with  the  Continent,  in  order  to  obtain  the 
through  rates  which  are  necessary,  if  the  import  and  export 
tralhc  are  to  balance,  and  thus  ]>erniit  a  more  economical  use  of 
rolling  stock. ^  Complaint  is  made  that  the  railways  are  spend- 
ing large  sums  in  erecting  docks  and  warehouses  at  ports  in 
order  to  encourage  foreign  trade,  thereby  still  further  increas- 
ing the  iuiral>er  of  preferential  rates.  The  provisions  of  the  Act 
of  1888  with  reference  to  the  right  of  the  tinders  to  have 
through  rates  from  foreign  points  distinguished  into  their  do- 
mestic and  foreign  portions  are  somewhat  ambiguous.  In  the 
Southampton  case  the  trade i*s  were  unable  to  ascertain  the  for- 
eign portion  of  the  i*ate.  As  a  result  of  this  condition,  an 
attempt  was  made  in  1904  to  obtain  a  provision  in  a  special 
railway  act,  requiring  that  the  railway  should  distinguish  on  its 
rate  books,  in  the  case  of  imports  on  a  through  rate,  the  portions 
attributiible  t-o  (1)  land  carriage  abroad,  (2)  dock,  harbor*  and 
shipping  charges  abroad,  (3)  conveyance  by  sea,  (4)  dock,  bar- 
l>or,  and  shipping  chaises  at  the  British  port>  (5)  railway  charges 
in  the  United  Kingdom.  This  was  voted  down  by  103  to  79 
on  the  ground  that  it  was  unfair  to  pick  oiit  a  particular  com- 
pany in  connection  with  what  was  a  general  matter,* 

1  See  Report  of  the  Tarif  Commission  (Chamberlain),  lf>04.  Vol.  I:  The  Imn 
an<l  Steel  InrJiistry,  iimler  befirlinp  '*  Preferential  Rates."  Contniy  see  **  British 
Railways  and  Goods  Traffic:  I?*  Preference  given  to  Foreign  Products?"  (A. 
Dudley  Evans,  Economic  Jounud,  March»  lf>05). 

^  Sectlofi  27  of  tiie  draft  llopon  of  the  Select  Cotnmittee  of  1892,  p.  xxvlii. 

^  The  practice  of  conBi^ning  guwls  on  through  raten  in  increashjg.  At  the 
nme  time  ContinenUl  railways  —  e,;;,  those  of  Belgium  —  ref uae  to  make  through 
rateBt  except  with  railway  coiiipfinips.  As  to  the  alleged  evil  effects  of  such 
arrangements,  see  reruarkK  of  Mr.  Hanhury,  president  of  the  Board  of  Agricul* 
ture,  HansartU  ltM)2,  fnurth  series,  Vol  108,  p.  1640,  See  also  Boyle  and  Wag- 
horn,  op.  t'lL,  Voh  I,  p,  304. 

♦  Lancashire  and  Yorksldre  HniUvay  Bill.  For  text  of  the  Instruction,  see 
Hansard,  1904,  fourth  aeries,  Vol  131,  p.  lilil. 
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The  farmers  of  the  United  Kingdom  are  subject  to  competi- 
tion from  niany  |jt)ints.  To  cite  but  a  few  examples:  Algerian 
fruit  and  vegetables,  French  hops,  Danish  Imttcr  and  eggs, 
compete  witli  the  home  products.  The  hop  rates  coniplained 
of  when  President  Hadley  wrote  still  exist.  Not  only  do  the 
English  farnierii  complain  of  preferential  rates,  there  is  also 
complaint  from  Ireland  that  tlie  existing  rate  basis  discriminates 
agiunst  Irish  eggs,  butter,  and  bacon.  It  should  be  noted, 
although  sui'h  a  consideration  is  ruled  out  by  the  Kail  way  Com- 
mission, that  the  low  rates  complained  of  are  balances  of  through 
rate^.  It  costs  about  £10  for  freight  charges  to  place  one  ton 
of  Algerian  fruit  or  vegetables  in  Lundon,  In  fruit  shipments 
the  foreigners  have  had  the  advantage  that  a  considemble  num- 
ber of  the  British  grower's  are  not  giving  sufBcient  attention  to 
grading  and  packing  and,  in  general,  to  the  requirements  of 
consumers.  The  following  may  be  taken  as  examples  of  the 
complaints  in  regard  to  Danish  competition:  — 


I 


DlBTAJfCB 

(mixed  route) 

Ratb  PR&  Tt^ 

Eutl«r 

£w 

Eebjerg  {Denmark)  to  Birmingliam 
Armagh  (Ireland)     *'            ** 

5SS  miles 
S58     ** 

47ii.  M. 

60*. 

The  apparent  disparity  of  rates  on  a  distance  basis  disap- 
pears when  it  is  remeral>ered  that  on  the  Danish  pmducts  there 
is  a  long  water  baiil,  and  that  there  is  also  the  difl'erence  between 
a  cai'^lot  and  a  less  than  car-lot  btisis*  Tbe  Danish  rates  are 
quoted  on  minimum  consignments  of  ten  tons,  while  the  Irish 
rates  are  based  on  tbree  hundredweight. 

The  mure  enlightened  English  farmers  recognize  the  effects 
of  water  competition.  They  know  that  it  would  not  benefit 
them  to  Iiave  tbe  through  rate  raised,  as  it  waiuld  simply  mean 
that  the  foreign  produce  wonkl  move  more  cheaply  by  an  all 
water  route.  When  the  London  &  Southeastern  Kail  way  in 
1887  placed  foreign  hops  on  the  same  rate  basis  as  domestic 
tiops,  the  result  was  that  the  former  moved  by  water  to  London. 
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The  English  producer  wus  iiijiii iDiisly  affected  by  the  increased 
comiwLitiou  which  hivveix'd  the  price.  At  present  appruxitHjitely 
90  per  cent  of  the  Continental  iii'oduce  imported  by  way  of 
Boulogne  and  Calais  goes  by  water  to  London,  While  the 
fiiniiers  recognize  tlie  8uperior  fucililies  for  handling  foreign 
goods,  they  at  the  same  time  consider  tliat  tlie  dispariiy  between 
home  and  foreign  nites  i*s  too  great  J 

Sinne  [lart  of  thy  complaint  in  regard  to  preferential  rates  is 
attributable  to  nn^nnderstaadings  in  regard  to  rate  conditions 
as  well  a.s  to  a  laek  of  initiative  on  the  part  t*f  the  farmers.  The 
Royal  Commisyion  on  Agriculture  stated  in  18*J7  that,  while 
cooperation  among  fanners  was  necessary  in  order  to  oljtain 
lower  rates,  this  uuttter  eonld  not  he  helped  on  by  legislathah- 
But  little  has  been  dniie  by  the  farmers  to  accomjJish  this.'* 
While  there  is  juueh  uuorganized  complaint  in  regard  to  agri- 
cultural rates,  the  farmers  are  presenting  very  little  evidence 
before  the  Departmental  Committee,  which  is  at  present  inves- 
tigating the  matter.  The  railways  have  been  more  willing  than 
the  farmers  to  cfjoperatc.  For  forty  yearn  the  London  &  North* 
western  has  l>een  collecting  small  consignments  of  agricultural 
produce  along  its  linos.  These  it  forwards  in  hulk,  delivers 
them  to  the  London  salesmen,  pays  market  dues,  enllects  the 
proceeds  from  the  salesmen,  and  forwards  the  balance  to  the 
shippei*s.  The  London  &  Southwcatern,  which  does  a  large 
business  in  pai^kage  freight,  luiilertook  receirtly  to  Kupply  the 
farmers  along  it-s  lines  w^ith  eo[nes  of  Pratt's  The  Organ tznt ton 
of  AgrhmUitre.  All  of  the  railways  have  been  active  in  giving 
special  rates  to  encourage  agricultural  shipments.^    But,  while 

*  E.g-  evidence  of  W^  W,  Berry*  a  prominent  hop  grower  of  Kent,  before  the 
Roysil  Commissinn  on  Agricultural  DepreBsion,  18f>7,  answfc^rs  lo  qiiegtions 
4i^llH),  40,2211,  liK258,  See  also  BUiLeuieni  of  Mr.  Sinclair,  llaii&ird,  n*04, 
fourth  series,  Vol.  13(1,  p.  296. 

*  Final  Report,  p.  ')29. 

"  See  statement  of  the  president  of  the  Board  of  Agriculture,  Hansard^  1002, 
fourth  series.  Vol.  lOH,  p.  1«m 

*  For  full  derail  concerning  tlie  special  arrangenienu  made  by  British  rail- 
ways in  this  retrard,  see  Railway  Ran-s  and  Farilitips.  ropy  of  corresj^yondence 
between  the  Board  of  Agriculture  and  Fisherit^s  am]  rlie  Railway  Companies  of 
Great  BriUiln,  etc.|  1904.    A  large  number  of  details  beaiing  on  the  queslioa  of 
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the  Danes  are  shipping  produce  into  England  on  relatively  low 

rates,  which  are  the  result  of  cooperation,  70  per  cent  of  the 
domestic  tigriciiltural  sliipnu-nts  on  the  Northeastern  Railway 
are  below  three  hundredweight,  and  90  per  cent  fall  below 
one  ton. 

CONTKOL  OVEB  AcTUAL  RATES 

In  dealing  with  the  rate  policy  of  the  Coniiuission,  a  distinc- 
tion must  he  made  hetween  the  period  prior  to  1894  and  that 
siibscquctit  thereto.  Though  it  hiul  been  stilted  in  1872  tliat 
legal  maxinuuii  rates  utTorded  hut  Utile  real  protection  to  the 
pubHe,*  tlie  system  was  continued  by  the  Act  of  1888.  While 
the  work  of  tlie  Boanj  of  Trade,  as  embodied  in  the  Provisional 
Orders  Acts,  meant  in  all  cases  the  systenmtization  and  m  many 
eases  the  reduction  of  the  maxima,  the  outcome  was  not  satis- 
factniy  to  the  tradei's,  some  of  whom  wanted  a  general  reduction 
of  rates,  regardless  of  the  cost  to  the  railways*  The  change  of 
status  in  regard  to  reamnabh  rates  introduced  by  the  Act  of 
1888  w^as  more  apparent  than  real.  The  former  Railway  Com- 
mission had  stated  that,  in  addition  to  there  i)eing  a  necessity 
that  rat^s  charged  shouhl  be  within  the  maximum,  there  was 
also  the  added  requirement  tliat  they  must  be  reasonable.*  No 
legal  action  liad  been  taken,  howeven  in  regard  to  this  matter. 
Two  judicial  decisions  given  in  1883  and  in  1887  seemed  to 
uphold  the  pusilion  that  a  maximuuj  rate  sanctioned  by  Parlia- 
ment was  conclusively  reasonable.^  Rut  the  statements  in  these 
decisions  are  simply  dicta,  since  the  question  of  reasonableness 
of  rat^s  %va8  not  directly  involved.  The  Act  of  1888.  however, 
settle*!  that  the  maximum  rate  was  conclusive  of  reasonableness.^ 

preferentifil  rate's  wiUlw  fniuid  m  Pratt's  Railways  and  Their  Rates.  This  book 
has  come  to  haiad  8iiice  the  inaterial  contained  in  this  section  was  set  np, 

1  Report  of  the  Joint  Select  Cornniiitee  on  Railway  i  .oinpanies  A  ni  alga  in  at  ion » 
187*2,  p,  xxxiv. 

*  Fourth  Report  of  the  Railway  C'otnmis.sioners,  p.  0,  Section  14. 

•Sep  Mnju'heift^,  SheJfieM  d'  Unrnhahire  Co,  v.  Brown^  8  A  pp.  Cas.  715,  and 
Grtat  Western  llailuiay  Co.  v.  McCarthy,  12  Apfi.  Caa.  2 IS.  Ii*  the  latter  caae 
Li»rd  VVatBon  toi>k  the  po.siticui,  '-''  Prima  facie,  I  am  preprircd  to  hold  that  a  rate 
sanctioned  hy  the  Ic^slaUire  niu»*t  be  r^ken  to  Ij€  a  reiVRtiimlile  rate/' 

*  See  Act  of  1888,  Section  24,  Sab.sectiou  0  and  Subjection  10,  Keport  of 
Board  of  Trade,  1S1>0,  on  ClassificatioQ  of  Merchandise  Traffic,  etc.,  p.  17. 
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At  the  outset  of  its  work  the  only  way  in  whicli  the  Com- 
miiisioii  was  brought  iu  toueli  with  rates  was  through  the  pro- 
visions concerned  with  undue  preference  and  witli  through  rates. 
The  Commission  will  not  state  beforehand  lliat  a  rate  is  prefer- 
ential^ One  of  the  commissioners.  Sir  Frederick  Peel,  has  takeu 
the  position  that  certain  powers  over  actual  rates  were  given  to 
the  (Commission.  He  has  eonstrued  the  statement  in  the  '*  undue 
preference  "  chinse  winch  directs  the  commission  el's  to  considt^r 
^' whether  the  inequality  cannot  be  remedied  without  unduly 
reducing  the  rate  charged  to  the  complainant''  to  give  a  power 
of  reducing  the  higher  rates.^  Coiieeruing  this  interpretation 
there  is  some  doubt.  Justice  Wills  holds  that  the  words  in 
question  do  not  confer  any  rate-niaking  power,  but  simply  indi- 
cate the  circumstiinces  to  be  considt^jed.^  In  an  Irisb  case  in 
1897,  in  whicli  the  question  of  distributive  rate>s  was  involved, 
it  was  held  that  the  rate  to  a  shorter  distance  point  should  be 
3 J*  per  ton  less  than  the  rate  to  the  longer  distance  point;  but 
no  attempt  was  made  to  determine  the  longer  distance  rate.* 
In  1900  a  temporary  reduction  of  a  canal  toll  was  directed.^ 
However,  it  cannot  be  said  that  these  decisions  have  established 
the  power  of  the  Commission  to  reduce  rates  under  the  undue 
preference  clause.  Sir  Frederick  Peel  also  holds  that  the  Com- 
mission may  fix  a  through  rate,  no  matter  what  the  railways 
concerned  may  have  agreed  upon.  While  this  matter  ha^s  not 
been  passed  on»  the  weight  of  opinion  is  against  such  an  inter- 
pretation,® It  would  appear,  although  this  also  has  not  been 
passed  upon,  that  the  Commission  has  no  powder  to  test  the 

1  In  re  Tafl  Vale  Ry.  Co.,  11  Ry.  and  Canal  Traffic  Cjwes.  89, 
^  Note  his  dissenting  opinion  in  the  Uverpool  Com  TradtTs*  Asgoclation  caae 
In  18t*2. 

*  Select  Committee  on  Railway  Rates  and  Charges,  1893,  answer  to  question 
8268. 

*  CarricJ^erffus  Harbor  CQmmissLonerit  and  Others  v.  BeJftui  Northern  Counties 
By,,  10  Ry.  onrl  Canal  Traffic  Cases,  74. 

*  Fairweather  tfe  Co,  and  OtketB  v.  Corporation  of  Tork^  11  Ry.  and  Canal 
Traffic  Cases,  201. 

*  Eiridence  before  Select  Comjnitteeof  1893,  answers  to  qaefitlons  7063,  7964, 
74W6,  See  also  the  extremely  pnarded  statement  of  Justice  Wllla  before  the  same 
Comiijittet%  answer  to  qiieeiiion  b2M, 
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reasoiuiVJeness  of  an  esUiUisUed  through  rata.  While  the  Coni- 
miiihirjn  hfi*i  p««wer  to  fix  a  through  rule,  if  the  parties  do  not 
agree,  it  would  •i|>|it'iii%  although  this  is  a  moot  point,  that  it 
haii  no  power  to  apportion  such  a  rate.*  The  Commission  stated 
explicitly  in  1895  that  it  htid  no  power  under  the  Act  of  1888 
to  inquire  into  the  reasonableness  of  a  particular  rate.*  The 
various  reductions  of  rate  which  have  heen  ordered  in  connec- 
tion with  the  workmen's  trains  applications  are  given  under  an 
entirely  dififerent  jurisdiction.^ 

In  the  matter  of  group  rates  there  has  been  some  conflict 
lx?tween  the  English  aud  the  Irish  decisions.  The  former  regai-d 
competition  and  convenience  as  the  most  important  factors*  The 
latter  lay  more  stress  on  distance.  The  appeals  from  the  Com- 
mission have  settled  that  competition  is  as  important  a  factor 
in  connection  with  rates  as  geographical  position. 

The  question  of  the  reasonableness  of  particular  rates  was 
suddenly  brought  before  the  Commission  in  1894.  The  adjust- 
ments necessary  in  putting  into  force  the  rates  under  the  revised 
maxima  weie  great.  The  hict  that  fully  one  half  of  the  traffic 
is  carried  on  exceptional  rates,  which  are  below  the  class  rates, 
still  further  complicated  matters.^  At  the  same  time  there  w*as 
an  apparent  desire  on  the  part-  of  some  of  the  railways  to  give 
the  traders  an  object  lesson  in  regard  to  tlie  disadvantages  of 
the  legislative  inters^ention  whith  had  brought  some  maxima 
Im4ow^  tbe  actual  rates  formerly  charged.  And  so  the  maximum 
class  rates  were  published  as  the  actual  rates  eflFective  »ranuary  1, 
1893.  The  outcry  wliirli  fullow^ed  quickened  tlic  work  of  adjust- 
ment, and  led  to  an  undertaking  on  tlie  part  of  the  railways  that 
the  rate  increase  should  not  be  more  than  5  per  cent.    But  this 


4 


1  This  point  wa«  raised  in  the  Fctrih  Bridge  case»  11  Ry.  and  Canal  Traffic 
C&se««  5,  but  was  not  passed  upon. 

*  West  Ham  Corporation  v.  Great  EoJttem  Ry.,  9  Jij.  and  Canal  Trnffic 
Cases,  la. 

*  E.g.  In  re  London  Bfform  Union  v.  Grmi  Eastern  By.,  H)  Ry.  and  Canal 
Traffic  Cases,  2S0.    See  Ferguson,  Railway  Rights  aiid  Duties,  pp.  2<M,  207. 

*  For  detail  concerning  these  rates,  see  *♦  Report  on  fhe  Qaesfjnn  of  SIovt 
ITrtsiifhtM  (Kngland),"  by  Henry  Smart,  Bttltetin  of  the  International  Bailway 

•CM,  July,  1904. 


i 


ENGLISH   RAILWAY  C<»MMIS.SION 


771 


I 
I 


I 


did  not  prevent  the  enactment  of  a  piece  of  panic  legislation, 
passed  liurriedly  and  witliout  dnc  coiKsidcration.^  By  this  act 
it  was  provided  that,  wliere  rates  were  directly  or  indirectly 
increased  aftt^r  Deeembcr  31,  1892,  they  were  prima  fa ck  un- 
reasonable. The  fact  that  the  rate  complained  of  wus  within 
the  maximum  was  not  to  be  a  justilieation  of  the  increase.  The 
Commission  was  given  power  to  deal  with  complaints  arising 
under  this  act,  subjiict  to  the  provision  ihat  an  application  was 
firat  to  he  made  to  the  Board  of  Trade*  Over  seventeen  hundred 
complaints  were  brought  l>efore  the  Board  of  Trade  between  tlje 
date  of  the  passage  of  the  act  and  t!ie  end  of  February,  189r5. 

In  the  investigations  leading  up  to  the  Provisional  Ordei'S 
legislation  the  traders  had  all  along  been  desirous  of  having  the 
actual  rates  serve  as  maxima.-  'Jlie  evident  int-ention  of  the 
majority  of  the  members  of  the  Select  Committee  of  1893  was 
that  tlie  rates  in  force  at  the  end  of  1892  should  be  the  raaxinia. 

In  taking  up  the  new  functions  imposed  by  the  revohitinnary 
Act  of  1894,  the  Commission  liad  a  full  appreciation  of  the 
difBcuUies  of  the  new  jurisdiction.  Justice  Collins  said,  **  I 
cannot  suppose  that  Parliament  intended  to  take  the  manage- 
ment of  these  great  trading  companies  [the  railways]  out  of  the 
hands  of  the  practical  men  who  work  them,  and  to  place  it  in 
the  hands  of  the  Kail  way  Commissionei-s."  I'he  Commission 
had  no  intention  to  exercise  a  rate-making  power.  It  was  its 
intention  to  construe  the  legislation  strictly.  In  the  interpre- 
tation of  the  statute  there  was^  however,  a  diflference  of  opinion 
between  the  commissionei's.  Lord  Cobham  held  that  the  Com- 
mission was  not  competent,  of  its  ovax  knowledge,  to  say  whether 
a  rate  was  reasonable  or  not.  *^No  tribunal,  however  expert, 
would  undertake  to  say  that  a  6s.  6ti  rate  for  the  carriage  of 
coal  from  Derbyshire  to  London  is  reasonable,  but  that  &s,  9Jtf. 

'  A  mass  of  detail  pro  and  con  will  be  found  in  the  evidence  attached  to  the 
Report  of  the  Select  Comiiiltlee  of  1803.  See  also  Mavor,  **  The  EDglish  Railway 
Rate  Question/'  Quarterly  Joumttl  of  Economies,  April,  181H  ;  Acwortli»  The 
Klenieuts  of  Railway  Economies^  pp.  147-154. 

s  E.p.  spetich  of  J,  IL  Balfour  Browne*  already  cited,  p.  171.  Evidence  of 
Marshall  Stevens  before  the  Seleut  Couiaiitiee  of  1 89vi,  answers  to  qiicBtions  2448 
aQd  251S. 
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is  unreasonable/'  The  legislature  hiid,  however,  given  a  litand- 
ard  of  reasoMahleness  in  the  rate  of  1892,  and  tlie  rate  could 
not  be  increaned  above  tliis  unless  good  rea.soiLS  were  shown.* 
In  endeav<»ring  to  obtiiiii  sojne  definite  .standard  of  measurement 
of  reasonableness,  the  Coinniiwsion  ruled  out  all  reference  to 
competition,  or  to  that  more  inclusive  system,  charging  what 
the  tratlic  will  bear/-^  The  opinion  of  the  traders,  that  the  rates 
in  force  at  the  end  of  1892  should  be  muximnni  raters,  received 
a  partial  support  from  Lord  Cohham,  who  held  that  the  fact 
that  a  rate  had  not  been  increased  i>rior  to  1892  created  a  strong 
prcsuinption  against  the  railway  liecaujse  it  had  not  increased 
the  rate  when  it  had  the  unchallenged  right  to  do  so;*  but 
Justice  Collins  held  tliat  conditions  prior  to  1892  could  be  con- 
sidered, ami  that  the  reason aljhiiciss  of  a  rate  was  to  Ije  tested 
by  conditions  existing  or  apprehended  before  the  legislation 
came  into  force*  Later  decisions  have  t-aken  into  consideration 
conditions  subsequent  to  1894/^  There  still  remained  the  ques- 
tion yf  tlie  criterion  of  reasonableness*  Justice  Collins  held 
that  this  sliould  be  cost  of  service.  Reasonableness,  he  held* 
must  1x3  nicasnred  by  reference  to  *'  the  service  rendered  and 
ilic  benefit  received."  This,  in  bis  op'iuion,  pointed  to  cost  of 
sei^vice  as  tlie  biLsc,  l)ecause  '"  the  service  rendered  and  the  bene* 
tit  received  were  unaffected  by  tlie  prosperity  or  misfortune  of 
the  parties  to  the  contrtict.'' "^  This  squared  with  the  views  of 
the  tmdci^,  who  held  tbat  the  true  basis  of  a  rate  was  cost 
of  serviced    llie  fact  that  the  legislation  provided^  in  the  first 

^Derhy  SilhttUme  Coal  Co.,  Ltd,  v.  Midland  By.,  5>  Ry.  and  Canal  Traffic 
Casei*i  107. 

-  E.g.  Chariaw  and  fiarriston  CoUierien  Co.  v,  N^irtheastern  /?y.,  ^  Ry.  and 
Canal  TrafHc  Cases,  140,  In  Black  tt  Sonn  v,  Caledonian  Ry.,  dr.^  11  Ry-  and 
Canal  Tt-affio  Cast!«i  170,  ibe  Coun  of  Sessions  rehised,  on  appeal,  to  grant  Uie 
process  which  would  enable  the  railway  conipaniea  to  iiivestigciite  the  books  of 
the  applicants  to  see  what  ihi-ir  profili;  had  b^en  during  a  given  period. 

*  Derby  Silkstone  Coal  Co.  case^  p.  130*  *  Ibid,,  p.  111. 

*  E,g,  Black  (£■  Sons^  ut  supra, 

^  DiTby  Silkfitont^  case,  p.  U?*.  The  deeiaion  in  this  regard  is  based  on  Canada 
Southern  Hy.  Co.  v.  Int^niaimnal  Bridge  Co.,  8  App.  Cas,  731,  732. 

'  E.K  ,  letter  of  Sir  James  Whitt?head,  president  of  the  Mansion  House  Asso- 
ciation, London  Tinier,  December  22, 1892;  al»osp<;ech  of  J.  H.  Balfour  Browii 
ut  $uprat  p.  257. 


ENGLISH   RAILWAY  COMMLSSIUN 


77:1 


mstatioe,  a  rate  of  an  aiitecedent  period  as  a  criterion  of  reason- 
ableness would  seem  to  show  an  intention  of  ruling  out  in  the 
present  rate  any  coiMiileration  of  what  the  traffic  would  bear; 
for,  if  chs^rging^  what  the  tiallic  woiUd  tM?ar,  In  the  present,  were 
admitted  aa  a  present  criterion  of  reasonableness,  it  is  difficult 
to  see  how  the  past  rate  could  serve  as  a  standard  of  reason- 
ableness, when,  [>resnmahly,  w^hat  the  traffie  would  bear  was 
something  essentially  different. 

Tlie  increases  in  rates  complaiiie^:!  of,  winch  have  for  the  most 
part  arisen  in  connection  with  coal  trailic,  have  in  a  number  of 
cases  been  indirect,  at tiibu table  to  decreases  in  the  allowance 
made  for  wastage  in  the  coal  traffic,  etc.  The  criterion  the  Com- 
mission has  found  it  necessary  to  adhere  to  —  cost  of  service  — 
has  tied  it  down  to  an  arbitrary  arrangement.  To  meet  this  con- 
dition, the  railways  have  htul  rccoui-se  to  tcjcluiicalities  savoring, 
in  some  instances,  of  subterfuge.  It  one  case  it  w^as  alleged  that 
the  increase  complained  of  was  atti'ibutable  to  an  increase  in  the 
cost  of  cartage  as  distinguished  fiuni  conveyance  cliargcs.  The 
former  fell  under  terminal  services,  over  which  the  jurisdiction 
of  the  Commissi(jn  was  limited. ^ 

No  general  principle  bus  U^en  established  in  the  unreasonable- 
rate  eases.  The  railways  had  claimed  the  right  in  1893  to  in- 
crease the  rates  by  5  per  cent  as  compared  with  the  rates  in  force 
in  1892.    While  the  traders  never  recognized  the  validity  of  this 

■  claim,  the  Board  of  Trade  by  1898  had  accepted  this  aiTange- 
ment  as  justifiable.  The  important  Smith  &  Forrest  case,  which 
came  up  in  1899,  was  intended  to  test  this  arrangement/'^    Com- 

P  plaint  was  nuulc  by  the  oil  refiners  of  I^iverpool  and  Manchester 
that  an  increase  of  5  per  cent  was  unreasonable.  The  increase 
was  in  part  direct,  in  part  indirect,  attributable  to  decreases  in 
cartage  rebates.  The  matters  involved  were  pertinent  to  the 
whole  freight  traffic  of  the  United  Kingdom,  and  affected  future 


I  ManHon  Hoftse  Associatioti.  etc.  v.  L.  tt  N.  W,  Ry.^  9  Ry.  and  Cajaal  Traffic 
Cues,  174.  See  especially  the  remarks  of  Lord  Esher  in  the  appeal  pnx;eediiigH» 
pp.  199,  200. 

*8miih  db  F&rrt9t  v.  L.  *f;  N,  W.  Ry.  and  (Jlhers,  U  Ry.  and  Canal  Traffic 
CaM,  166. 
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as  well  as  past  nites.  The  railways  introduced  statistical  evi- 
dence showing  that,  because  of  various  increases  iii  cost,  [jar- 
ticularly  in  the  case  of  labor,  expenses  were  5,1  per  cent  highef 
in  1892  than  in  1888  ufid  6.3  per  cent  higher  in  1898  than  in 
1892.  The  railways  desired  to  carry  the  comparisons  Imck  to 
1872,  when  many  of  the  old  rates  had  been  fixed ;  but  the  Com- 
mission consi<lered  1888  a  sufficiently  remote  date,  and  cotn- 
parisons  were  made  with  the  conditions  of  189L  It  was  found 
that  an  increase  of  3  per  cent  would  be  justified.  The  Com- 
mission has  thus  shown  its  intention  to  look  at  each  case  by 
itself.  If  a  5  per  cent  increase  should  be  found  justifiable  in 
a  particular  case,  it  would  not  necessarily  have  any  beaiing  on  a 
later  decision. 

The  desire  of  the  Commission  not  to  engage  in  any  rate-making 
experiments  has  kept  it  from  making  any  statements  as  to  gen- 
eral rates.  It  has  concerned  itself  with  the  reasonableness  of  par- 
ticular rates.  The  Commission  has  painstakingly  endeavored  to 
get  at  the  cost  involved.  The  decisions  have  been  compromises. 
Where  decisions  have  l)een  against  the  railways,  damages  have 
been  awarded  on  the  basis  of  the  difference  between  tlie  increase 
and  what  was  deemed  a  justifiable  increase;  and  the  railways 
have  been  ordered  to  desist  charging  the  unreasonable*  rates.  In 
a  recent  case  an  attempt  was  made  to  obtain  an  expansion  of  the 
unreason  able- rate  jurisdiction.*  It  was  contended  that  it  was 
uni-easonable  to  increase  a  rate,  although  tlie  increased  rate  wa« 
BtUl  below  the  point  to  which  it  had  been  decreased  in  1894. 
The  Commission  did  not,  however,  pass  upon  this  question,  U 
is  apparent  tbat^  if  such  a  contention  were  accepted,  still  more 
rigidity  would  be  introduced  into  the  system.  The  traders'  aYitici- 
pations  as  to  the  effect  of  the  Act  of  1894  have  been  nullified 
by  the  willingness  of  the  Commission  to  consider  conditions  ante- 
cedent to  the  legislation.  The  whole  position,  it  must  be  recog- 
nised, is  an  exceedingly  artificial  one.  While  the  position  taken 
by  the  Commission  is  strained  and  unsatisfactory,  it  is  difficult  to 
see,  when  it  was  specifically  referred  l»ack  to  the  conditions  of 

*  Mitlom  i!t  Askam  Uemfitite  Imn  Co,  v.  Furness  Ry.  and  Others,  reported  in 
Sailufay  rime*,  January  21,  11*03. 
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1892,  wliiit  other  method  it  Cfuild  have  ndopted.  By  acting  fi«  it 
lias,  u  degree  of  ehitstieity  lias  htieii  retained  for  the  process  under 
the  legislatioii  which  it  otherwise  would  not  have  possessed.^ 

It  Wkis  objected  at  the  outlet,  that  the  judicial  niemher  would 
doniiuate  the  CoiiimitiHion,  owiug  to  the  diniculty  of  distinguish- 
ing between  law  and  fact.  It  has  hap[)ened^  however,  tliat  in 
the  performance  of  their  duties  tlie  lay  members  determine  on 
questions  of  fact.  At  the  same  time,  wlule  the  ojanion  of  the 
ex-offieio  commissioner  is  final  on  a  point  of  law,  the  lay  membei-a 
also  form  and  express  their  opinions* 

The  government  has  tliroughout  considered  the  requirement 
that  one  member  of  the  Commission  shall  **  be  experienced  in 
railway  business  "  to  mean  that  he  shall  have  been  a  railway 
director  or  a  railway  manager.^  Exception  has  been  taken  to 
this  by  the  tmders.  To  the  attempt  to  obtain  a  business  repre- 
sentative  on  the  Commission,  in  additioji  to  a  railway  jcpresent- 
iitive,  the  railways  are  iHit  opjiosed.  It  is  from  the  government 
that  the  objection  has  come.  Mr,  Mundella,  when  president  of 
the  Board  of  Trade,  said  he  would  be  glad  lo  appoint  a  ^^  really  " 
business  man  wiio  should  be  an  impartial  auiliority,  fairly  rep* 
resentative  of  tlic  trading  class.  .Mr,  Mundelhi  had  stated  that 
the  Commission  as  then  constituted  was  generally  unsatisfactory.^ 
An  attempt  was  made  by  the  traders  in  1894  to  so  amend  the 
legislation  that  one  of  tlie  commissioners  should  be  "  experienced 
in  trade  or  eonuuerec."  This  was  not  pressed  beyond  the  fii^it 
reiKling.^  ^Ir,  Bryre,  who  succeeded  Mr,  Mundella,  held,  how- 
ever, that  no  such  restriction  as  his  preileeessor  had  favored 

*  The  critlciam  directed  against  the  ConitniHsion  by  Grinling,  in  Bnti«h  Rail- 
ways :is  BuKinees  Entt^rpriscs.  pp.  It]  1-1(53,  coalained  lu  Ashley's  Bnti&h  Indus- 
tries, is  not  wholly  justitled. 

^  Mr  Price,  before  his  aiipoiiitment  to  the  CommtHwion  of  1R73^  had  been 
ch&innan  of  ihe  Midland  Railway.  Viscmint  Cohhani^  who  succeeded  Mr  Friee 
in  18tU,  had  i^een  deputy  fhairiuari  of  ihe  (I rent  Western.  On  V in* ' omit  Oobhanrs 
resignation,  early  in  the  present  year,  he  wan  suceeeded  by  Mr.  Galhurtie-ilardy, 
who  had  Ix^eij  deputy  chairman  of  the  SontheaMtern, 

«  Hunsard,  1804,  fourth  smieH,  Vol.  28,  pp.  7i>2,  708. 

*The  text  of  this  bill  will  be  found  in  il.e  lifiUwaf/  Tunes,  June  16,  1894, 
p.  782.    See  also  Report  of  the  Select  Committee  of  lBi>3,  p.  xUi. 
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should  be  placed  on  the  choice  of  the  government.  The  desire ' 
to  Liive  a  cuoimejciiil  repie.seiUative  Ls  still  active.  Believing 
that  the  commissiorieis  should  be  assessoi's,  possessed  of  expert 
knowledge,  rather  than  judges,  tlje  tiadeis  have  urged  that  ttie 
terms  of  the  eoinmissioiiers  sliuald  not  exceed  ten  yeai*s*i  so  that 
there  might  be  an  opportunity  to  keep  constantly  in  touch  with 
actual  eunditions. 

Looking  at  conditions  as  they  are,  it  is  apparent  that  the  pres- 
ence of  a  railway  ic]>re8entBtive  on  the  Commission  has  meant 
that  those  appearing  l>efore  it  have  lieen  more  careful  to  give 
essential  details.  There  is  no  real  cause  for  complaint,  from  the 
tradeiV  standpoint,  concerning  the  services  which  the  lay  menj- 
bei's  have  performed,  I'he  railway  representative,  for  example, 
in  the  enforcement  of  the  legislation  of  1894  has  followed  very 
closely  the  ideas  favored  by  the  traders.  jSir  Frederick  Peel 
has  been  willing  to  give  a  broad  construction  to  the  legislative 
provisions  concerned  with  control  of  rates. 

The  average  English  trader  asks  for  a  process  which  shall  be 
*^  short,  sharp,  and  decisive."  And  to  him  the  process  of  the  Com- 
mission has  undoubtedly  been  unsatisfactory.  As  a  minimum, 
six  weeks  elapse  l>etween  the  tiling  of  the  application  and  the 
decision  of  the  case.*  In  a  number  of  cases  more  than  a  year 
has  elapsed  between  the  initial  hearing  and  the  decision.  In 
some  cases  the  delays  are  attributable  to  adjournments  in  order 
to  permit  the  obtaining  of  more  evidence.^  In  other  cases  delays 
have  l)een  caused  by  an  endeavor  to  get  the  parties  to  settle  the 
questions  in  dispute.  When  cases  are  appealed,  there  are  further 
delays.  While  one  case  has  been  decided  on  appeal  within  two 
months  after  the  decision  of  the  Commission,  the  usual  period 
is  frnni  six  montlis  to  one  year. 

Notwithstanding  the  assumption  in  1887,  that  giving  a  hcu^ 
standi  to  governing  bodies  and  to  tmders'  associations  would 
cause  much  litigation^  the  number  of  complaints  is  not  great. 

1  The  Rules  of  Procedure  of  the  Commission  aUow  twenty-one  days  after  the 
filiti^  of  the  application  for  ihe  filing  of  repUea. 

'^  E.g,  the  impoTtiint  case  of  Spillers  &  Bakers*  etc,,  was  heard  firal  Dtoem- 
ber  9  and  10,  UK)3.  It  wau  then  adjourned  for  further  eyidencei  and  w«£  decided 
in  July,  1904. 
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In  the  period  1889-1903  there  have  been,  on  the  average,  fifty 
applications  a  year;  but  many  of  these  have  been  of  minor  im- 
portance. In  the  same  period  there  have  been  on  the  average 
twenty-three  decisions  a  year.  But  here  there  are  many  cases 
vi^here  one  decision  covers  a  group  of  identical  cases.*  Com- 
plaint has  been  made  of  the  stnall  number  of  days  on  which  the 
Commission  sits.  In  the  nine  years,  1896-1904,  the  average 
period  the  Commission  has  sat  annually  as  a  court  ls  thirty- two 
days.  This,  it  is  true,  is  exclusive  of  the  days  when  the  Com- 
mission has  sat  to  consider  applications  for  sanctioning  working 
agreements  between  railways,  the  time  taken  up  in  connection 
with  the  administrative  duties  of  the  Commission,  and  the  days 
on  w^hich  the  registrar  of  the  Commission  has  inquired  into 
damages  and  interlocutory  proceedings  which  would  otherwise 
come  before  the  cominiasioners  acting  as  a  court.  Of  these  no 
recoi^d  is  kept;  but,  after  making  all  allowance,  it  is  apparent 
that  the  Commission  is  not  overworked.  It  is  apparent,  how- 
ever, as  has  been  recognized  by  the  traders  themselves,  tliat  the 
mere  enumeration  of  the  number  of  days  on  which  the  Com- 
mission hiis  sat  is  no  criterion  of  it^  usefulness.^ 

The  Commission  is  criticised  on  account  of  its  expense.  This 
criticism  is,  however,  directed  only  to  a  slight  extent  against  its 
cost  of  maintenance.''*  it  is  the  expense  of  obtaining  a  decision 
that  the  critics  have  in  mind.  In  recommending  a  limitation  of 
the  right  of  appeal,  the  committee  of  1882  intended  to  limit  ex- 
pense. By  providing  for  the  intenTiition  of  the  Board  of  Trade 
in  various  matters,  the  legislation  of  1888  hoped  thsit  the  expense 
of  proceedings  might  be  kept  down.  The  attempt  of  the  legis- 
lation of  1894  to  lessen  expense,  by  providing  tliat  costs  sljould 
not  be  granted  by  the  Commission,  except  in  cases  wliere  the 
claim  or  the  defense  is  frivolous  or  vexatious,  was  intended  to 
obnate  the  burden  of  the  fees  of  the  railway  lawyei's  falling 


1  Bee  Table  I,  on  p.  793, 

*  In  this  connect  inn  see  tlie  statement  of  Sir  B.  Samuelson^  who  was  very 
active^  on  the  traders*  side,  in  the  steps  leading  up  to  the  legislation  of  1888. 
Hanfiard,  1883,  third  series,  Vol.  278,  p.  1887, 

«  In  n>03  the  cost  of  maiulenatice  of  the  Comraiafiion  amounted  to  £64&7. 
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the  trader^  when  defeated  in  a  caae.  Tbe  admittedlj  bij^ 
cpeiifies  are  not  attributable  to  the  fees  of  the  Commission, 
"^wliich  are  moderate,*  but  to  the  develcipment  of  a  techniodly 
equipt>ed  Railway  Connnlssion  Bar.  It  was  earlj  seen  that  the 
necessary  prominence  of  the  lawyers  employed  would  make  the 
process  relatively  expensive.  The  same  conditions  existed  in 
coimection  with  the  Commission  of  1873.  In  the  biidj  of  law- 
yers found  practicing  before  the  CommiBsion  are  many  wbine 
namen  aie  prominent  in  the  Parliamentary  bar,  —  a  practioe 
whose  fee»  are  high.  The  legal  work  Ijefore  the  Commission 
has  tended  to  fall  into  the  hands  of  a  relatively  small  number 
of  pi-actitionere*^  Prior  to  1894  it  was  the  practice  to  allow 
ctmts  for  two  lawyers,  unless  when  some  especially  technical 
routler  was  involved.^  Since  1894  there  have  been,  on  the 
average,  two  lawyers  on  each  side  in  the  traders'  cases.  Under 
these  conditions  the  exj^>ense,  in  a  case  contested  befoi*e  the  Com- 
mission, runs  from  £150  to  £200  a  day.  The  individual  imder 
is  able  to  lessen  his  expense  where,  as  in  the  sidings^  rent  cases, 
i  group  of  tra<lers  bring  action  on  a  common  set  of  facts.  Only 
one  case  him  a  rjite  mutter  been  preseiited  before  the  Com- 
mission by  the  complamant  himself;  and  he  was  unsuccessful. 
The  judicial  members  of  the  Commission  are  opf>osed  to  the 
complainants  appeuring  in  person.  While  it  is  true  that  in  one 
case,  which  was  settled  before  trial,  the  total  court  costs  to  the 
complainnnt  were  £1;  and  these,  with  his  other  expenses,  were 
reimbursed  to  him  liy  the  railway,  it  is  apparent  that  those  who 

1  Bee  Railway  and  Canal  Cotnnjiasion  Procedure,  Schedule  III,  W^oodfalK 
op,  cit.  See  also  Senate  Committee  on  lutersUite  C*omiiierce,  nt  stipra^  Vol.  \\ 
Apt^eudix  B,  p.  220.  The  CommiaBion  fees  in  rate  caseB,  aa  a  uiaxinmin,  do  nol 
exceed  £rj. 

^  In  the  58  traders'  cbbbh  covered  by  the  reported  deoiaiona  dawn  to  1902, 
i\H  lawyers  took  part,  Mr.  J.  II.  Balfour  Browne,  K.C*,  wha  is  the  dean  uf  the 
trjiilerH'  ]c^]  forces,  appeared  in  41  cases  ;  Mr.  C,  A,  Cnppe^  In  .%;  Mr,  K*  Moon, 
in  il\.  In  all  there  were  S2  lawyers  who  appeared  in  more  than  three  cases,  Eig;Ui 
of  the^e  apj>eared  in  nmre  than  ten  cases  each,  The  leaders  have  not  practiced 
excluHively  on  one  side.  For  example,  Mr.  C.  A.  CrippR,  who  baa  appeared  iD 
30  cases  for  tlie  railways,  hjis  appeared  in  ii  ca^ee  on  the  traders'  aide. 

•  The  re^iatrar  is  the  taxitip  officer  of  the  Commission.  See  appeal  from  his 
deciaion  in  thw  connect  ion  in  GlamorganMre  Cminlg  Council  v.  Great  Western 
J^Km  9  By.  and  Canal  Traffic  Caaea,  1. 
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are  aggrieved  in  small  matters  cannot  afford  to  coine  before  the 
Commission.*  There  have  not  been  the  migratory  sessions  of 
the  Commission  which  the  tnidei's  favor.  The  seissioiLs  are  held 
in  the  capital  cities  of  the  eounUies  eoneerned.  It  is  cheaper  to 
have  tiie  cases  taken  to  the  technically  equipped  lawyers  m  the 
capital  cities  than  to  have  these  come  to  the  cases  in  local  cen- 
tei-s.  If  the  case  involves  any  matter  of  considerable  moment, 
the  contest  has  to  be  carried  on  against  the  Railway  Association. 
This  being  so,  the  complaints  have  to  be  funght  out  by  firms, 
groups  of  traders,  ti'tide  associations,  Chamlx^rs  of  Conimerce, 
local  governing  hodics.^  The  cost  of  a  suit  before  the  Com- 
mission is,  under  these  conditions,  about  the  same  as  before 
any  other  high  court^ 

In  view  of  the  expense  attaching  to  suits  before  the  Comrais* 
sion,  it  has  been  urged  that  the  power  possessed  by  the  Board 
of  Trade  under  the  Act  of  1873  to  institute  proceedings  before 
the  Railway  CcFmmission  should  be  utilized.  While  tlie  railways 
would  not  object  to  the  Board  of  Trade  presenting  before  the 
Commission  matters  arising  under  the  conciliation  procedure  of 
the  Board,  where  its  decisions  have  not  been  accepted  liy  the 
railways^  it  has  been  held  that  this  would  interfere  wiili  the 
efliciency  of  the  conciliation  clause.  The  government  hiis  held 
that  to  make  a  government  department  public  prosecutor  in 
eases  before  the  liailway  Comniissiuu  would  savor  rather  of  per- 
secution than  of  pro8ecuti(»n.^  One  exception  has  been  made  to 
this  general  rule.  In  1899  the  Irish  Department  of  Agricul- 
ture wsis  empowered  in  its  act  of  organization  to  present  rate 
giievances  befoi'e  the  Commission  at  the  public  expense.    So  far 

1  See  evidence  of  T.  Mir1iiloi<m  before  the  Royal  Commission  on  Agricultural 
Depression,  1897,  answiT  to  question  230L 

*  One  of  the  most  intere stint;  trade  associatiooB  is  the  Mansion  Iloiise  Aaaocl- 
fttion,  founded  in  188f».  h  represeuted,  before  the  Board  of  Trade  in  1880-I8fl0» 
200  public  and  local  anihoritieK,  174  cotiiiiiercial  and  agricultiind  organizations, 
beaidea  a  large  n  mo  her  of  Individ  uats. 

*  While  the  liinitatinn  af  appeal  reduces  the  expense,  the  powers  of  the  Court 
of  Appeal  to  grant  coHis  in  CominiHsion  cases  Is  not  affected  by  the  leglslatioa 
of  18m. 

*  Hansard,  1883,  third  aeries^  Vol  278,  p  IfK)!,  statement  of  Honorable  Jusepli 
Chamberlain. 
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there  has  been  only  one  such  case,  in  1902.  In  this  the  Board 
of  AgricnUure  wius  suecussful. 

The  AssociiiLed  Cliambers  of  Corameix?e  urged  in  March*  1904, 
that,  with  a  view  to  cheapness  and  expeditiun,  the  local  county 
courts  should  he  used  in  cases  helwe€*n  the  railways  and  the 
tradei*8.  This  suggestion  is  especially  intended  to  cover  the  case 
of  the  small  trader.  In  one  fonn  or  another  it  has  been  under 
diseussitiu  since  the  early  uiaeties.  Cases  affecting  railways 
already  come  before  the  county  courts  from  time  to  time.*  While 
the  county  court  metlKul  of  pro^^edure  might  work  fairly  well 
in  local  matters,  it  is  apparent  that  this  procedure  is  unfitted 
for  matters  of  more  general  interest,  lliere  would  also  be  a 
defect  in  that  the  way  is  njH«n  fur  a  hrck  of  exj^edition.  Appeals 
may  be  taken  on  pc>int8  of  law  or  equity  from  the  decisions  of 
the  county  court.  In  the  consideration  of  these  appeals  the  high 
courts  are  empowered  to  draw  inferences  of  facts.  Exct*edingly 
small  mattena  are  appealed  at  present.  In  1004  one  appeal 
was  conceiTied  with  an  alleged  overchai^e  of  Hid.  on  a  rail- 
way journey*^  It  has  been  suggested,  however,  that  the  cost  of 
appeals  under  the  proposed  junsdiction  should,  where  the  appeal 
is  by  a  railway,  be  borne  by  the  railway.* 

When  the  Act  of  1894  was  untk'r  discussion,  it  was  claimed 
that  the  legislation  was  defective,  in  that  it  had  notrcBtored  the 
right  possessed  prior  to  1888  to  challenge  the  reasonableness  of 
all  rates.  To  the  proposition  to  confer  rate-making  power  on 
the  Coninnssion  the  government  was  strongly  opposed.  It  con- 
sidered that  "  to  ask  the  Railway  Commission,  or  any  tribunal, 
to  consider  what  is  a  reasonable  rate  would  be  to  give  them  no 
firm  ground  on  wliich  they  could  stand/'  *  Back  of  all  the  criti- 
cisui  directed  Iiy  the  trader  against  the  Com  mission  there  Is  in 
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'  E.g.  ca8t»B  amiiig  under  Section  6  of  the  Railway  Rates  and  Charf^  Act 
of  1891.  This  fi«'Ct  ion  is  conoerned  with  8p«ciaJ  charges  that  may  be  made  by 
railways  for  specirtl  servires, 

a  Aakton  V.  Lane,  d*  Yorkshire  Ry.,  2  K,  B,,  1004,  313. 

«  Waghorn  and  Stevens,  op.  cit.^  p.  65, 

*  Statement  of  Honorable  James  Bryce,  presidenl  of  the  Board  of  Trade,  in 
an  interview  with  the  deputation  on  railway  rales  and  charges,  June  15t  ll^» 
Railway  TtmeH^  June  23|  18U4. 
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realiiy  a  desire  that  the  ratc-makiiig  power  should  be  exerciseiL 
But,  while  the  desire  exists,  there  is  a  lack  of  uiiaiiiiuity  ius  to 
the  means  to  use  to  accomplish  this.  In  this  uuccrtiiinty  some 
are  looking  to  the  Board  of  Trade. 

The  Boaitl  of  Trade  was  given  jurisdiction,  under  the  Atvt  of 
1888,  to  deal  with  rate  grieviinces  through  a  conciliation  process 
modeled  on  that  contained  in  t!ie  Act  to  Regulate  Commerce. 
It  is  also  empowered  to  attempt  to  settle  complaints  about  un- 
reasonable rates,  Tlie  tJperation  of  the  Board  of  Trade  mider 
its  conciliation  jurLsdiction  is  recognized  as  hjiving  met  with  a 
considerable  degree  of  success.*  Agreements  have  Wen  obtained 
in  about  one  third  of  tlie  eases  brouglit  before  it.  By  tlie  ex- 
planations it  obtains  from  the  railways  the  lx»ard  is  also  able 
to  settle  incipient  rate  grievances.  The  process  is  simple  and 
inexpensive.  When  a  comphiint  is  made,  the  railway  is  commu- 
nicated with,  so  that  a  statement  of  it«  position  may  be  obtained. 
If  the  matter  cannot  be  settled  by  correspondence,  an  attempt 
is  made  to  arrange  a  meeting  at  the  Board  of  Trade  hetween  the 
complainant  and  a  railway  representative.  Here  the  matter  is 
taken  up  in  an  infiirmal  manner.  Isolated  cases  have  dragged 
on  a  year  witliout  a  decision,  but  normally  some  settlement 
is  obtained  much  more  promptly.  Complaints  vuiying  from  an 
ovei"charge  of  2t?.  on  a  lawn  mower  to  quest  ions  eoneerned  with 
preferential  rates  come  before  the  board.  In  1900  it  was  able  to 
obtain  a  reduction  in  distributive  rates  affecting  five  hundred 
towns  in  England  and  in  Ireland.  Since  1888  over  eleven  hun- 
dred cases  have  been  brought  before  the  board*^  Approximately 
one  half  of  these  were  presented  in  the  jieriod  1899-1903.  The 
table  on  the  following  page  shows  the  result  of  the  more  impoi^ 
tant  applications. 

There  were,  then,  under  these  headings  satisfactory  agree- 
ments in  about  one  fifth  of  the  apphcations  made. 


1  This  is  admitted  by  »o  Btrong  an  jidvocate  of  the  rate*makifig  power  aa 
Mr.  W.  A*  Hunter  See  an  ankle  of  lim  '^KiiiUsay  Ratts  and  the  Common 
Weal,''  New  Review,  Vol.  VIIL  p-  '1-41. 

*ThiB  ia  exclumve  of  ov&v  11*00  unreasonable-rate  complaints  dealt  with  by 
a  special  official  prior  to  1800. 
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While  the  conciliation  work  of  the  Boaid  of  Trade  has  met 
with  a  fitir  degree  of  success  in  smaller  mattei-s,  it  ha8  failed  when 
lai'ij^er  matters  have  had  to  be  dealt  with.  In  Pidcock's  case, 
which  later  came  to  the  Railway  Conniiission,  there  was  involved 
the  rif,dit  of  the  comphiinaiit  to  receive  relmtes  in  respect  of  teiv 
miiial  services  not  perfornied  at  hi«  sitHngs,  The  matter  dragged 
on  for  seventeen  months,  and  finally  the  railways  stated  they 
would  take  the  matter  to  the  Commission,  although  in  theojiin- 
ion  of  the  Board  of  Trade  the  **  matter  wa^  of  do  such  Intricacy 
or  dilliculty  as  to  make  the  arl>itrament  of  a  more  elaliorate  tri- 
bunal essential  to  a  just  decision/'  ^  The  railways  will  not  rec- 
ognize the  conciliation  procedure  in  any  matter  which  iuvolvefi 
legal  right  With  a  view  to  simplifying  procedure  the  Act  of 
1888  provides  tliat,  when  a  trader  desires  to  obtain  a  through 
mte^  a  preliminary  hearing  before  the  Board  of  Trade  is  neces- 
sary. However,  since  the  determination  of  the  board  on  such  a 
matter  has  no  legal  effect^  tlic  preliminary  hearing  has  l>ecome 
simply  a  perfunctory  matter.  The  Board  of  Trade  is  unwilling  to 
express  an  opinion  ;  while  the  railways  are  unwilling  to  take  any 
position  that  may  he  used  against  them  l^fore  the  Commission. 

Wlien  the  rate  increases  of  1893  wt^re  under  discussion,  the 
Mansion  House  Association  proposed,  on  behalf  of  the  traders, 

1  Fourth  Rejiort  of  file  Bfiard  of  Trade  of  Proceedings  under  Section  SI  of  lija 
Railway  and  Canal  Traffic  Act,  188S,  p.  6, 
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accept  the  ileciaion  of  the  Board  of  Tmde  on  these  rates  if 
the  railways  wo  aid  ako  pledge  theaiselves  to  accept  the  decision. 
But  to  this  the  rail  ways  would  not  agree.  To  the  attempt  to 
give  the  Board  of  Trade  power  over  rates  the  railways  are 
strongly  oppoi^ed.  This  position  is  also  supported  hy  the  Board 
of  Tmde  itself.  It  has  constantly  claimed  that  the  strength  of 
the  conciliation  procethire  of  the  board  is  wholly  attrihutable  to 
lack  of  compelling  power.  It  is  averse  to  any  increased  juris- 
diction over  rates  heiug  conferred  upon  it.  It  also  believes  that, 
if  a  new  rate  tribunal  is  organized,  it  should,  while  equipped 
with  a  comniiuiding  pei"sonnel,  be  of  the  *viidvisory '*  type. 

Table  I  ^  indicates  that,  from  the  traders'  standpoint,  the  most 
important  mattei^s  brought  before  the  Commission  are  sidings* 
rent  charges,  preference,  unreasonable  rates,  charges  for  services 
at  sidings,  and  reaflonable  facilities*  Attention  hasidrcady  been 
directed  to  the  importance  uf  sidings'  iiallic  in  British  railwa}^ 
working.  For  ninny  years  the  small  trailers  engaged  in  retailing 
coal  had  been  using  the  trucks  as  storage  warehouses.  The  rail- 
ways objected  to  their  sidings  being  crowded  with  biaded  trucks. 
The  colliery  ownei^^  to  whom  the  rolling  stock  belonged,  also 
objected,  Fornieily  the  railways  had  charged  dennniagc  charges 
based  on  the  average  time  a  truck  was  detained  on  a  siding.  In 
1895  the  railways  decitk'd  to  charge  demurrage  based  on  the 
actual  time  a  truck  was  detained  on  a  siding  over  and  above  the 
time  necessary  to  unload  it.  Since  1895  many  applications  deal- 
ing with  tliis  arrangement  have  l>een  brought  before  the  Com- 
mission, Some  have  come  up  under  the  heading  of  legality  of 
rates,  others  under  the  heading  of  unreasonable  rates.  The  com- 
plaints in  regard  to  charges  for  services  at  sidings  ai'e  attributa- 
ble to  the  fact,  already  sufficiently  explainetl,  that  in  the  English 
niilway  system  there  are  varicnis  special  chnrgcs  over  and  stliove 
the  conveyance  rate.  As  is  indicated  in  Table  I,  779  a[>plica- 
tions  have  been  made  to  the  Commission. 

The  preventive  effect  of  the  Commission  is  in  part  measured 
by  the  details  given  in  Table  11.^    A  special  exarjiple  will  make 

1  P,  7tt8,  infra.  «  P.  793,  iiifra. 
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the  preventive  effect  clearer.  In  1902  some  forty-seven  cas^ 
w  hie  1 1  were  bn>iiglit  before  the  ('oinoHssion  alleging  that  the 
MidUuid  Kailway  was  unduly  preferring  a  prominent  colliery, 
8in  h  favor  l>eing  to  the  dt*trinient  of  the  conjplainants,  were 
aeiiled  before  trial.  In  all,  219  eases  have  been  settled  or  with* 
dmwn.  Formal  action  has  been  taken  iu  346  appHeations,^ 
leavin^^  approximately  one  third  of  the  applications  concerning 
whirh  there  is  no  further  record. 

There  has  l^en  only  three  cases  in  the  history  of  the  Com- 
mission ill  which  anytiiing  savoring  of  a  secret  rebate  has  been 
brought  befoie  it.  The  work  of  the  Ci>m mission,  in  so  far  as 
rates  are  concerned,  has  been  almost  entirely  concerned  with 
freight  tratlic.  The  Act  of  1888  makes  no  direct  provision  for 
action  in  regard  to  passenger  rates.  It  has,  however,  been  settled 
in  decisions  arising  out  of  the  Commission  s  action  that  it  has^ 
as  an  incident  of  a  through-rate  armngement,  power  to  order  ^M 
through  Ixjoking  (ticketing)  of  passengers.  It  has  also  powder  to  ^] 
deal  with  passenger  facilities  under  the  question  of  **  reasonable 
facilities."  Of  the  rate  cases  foimerly  argued  before  the  Com- 
missiun  the  traders  have  won  not  far  from  three  fifths.  The 
tendency  of  the  Commission  has  been  to  give  compromise  deci- 
sions. Not  only  have  there  been  compromises  as  between  the 
contending  parties,  there  have  been  compromises  as  between  the 
opinions  of  the  commissioners  themselves.  In  the  Rickett^  Smith 
case,  in  which  the  point  involved  was  an  increase  in  rates.  Jus- 
tice Collins  thought  all  the  increase  w^as  justifiable.  Lord  Cobltam 
thought  none  f^f  the  increase  was  justifiable,  Sir  Frederick  Peel 
occupied  an  intermediate  position,  and  his  opinion  prevailed. 
Both  in  the  tradem'  cases  and  in  the  cases  between  railways  the 
Commission  has  been  attempting  to  have  the  parties  arrive  at 
satisfactory  settlements,  without  final  action  on  its  part*  In 
some  cases,  when  the  parties  have  agreed,  the  Connnission,  in 
accepting  the  agreement,  has  incorporated  it  in  its  final  order. 
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^  Tlim  includes  a  largo  number  of  group  dt*ci»ions  ;  i.e.  where  one  dccisioo 
eovcm  ident iral  fart*  in  a  »et  of  cast»«,  crmwnt  decisions,  cases  where  a  teitle- 
meiit  arrived  ut  by  the  partieH  is  embodied  in  an  order  of  the  Conunisslon, 
dkuussal  of  appUcdtions,  etc. 
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Tlie  presence  of  a  judge  on  the  Commission  has  meant  a  strict 
constructionist  p«jint  of  view  in  r^ard  to  the  law.  In  generdl» 
powers  have  not  been  implied.  Early  in  the  history  of  the  Com- 
mbision  Justice  Wills  said  nothing  could  be  more  mischievous 
than  to  strain  legislation  to  cover  facts  that  had  been  left  out  of 
it.  In  1892  the  same  judge,  in  speaking  of  a  stiUute,  said,  ^*  The 
legislature  had  reasons  of  its  owh^  good,  bod,  or  indifferent^ 
which  have  nothing  to  do  with  me/'  In  one  case,  howevjer, 
where  a  railway  had  closed  a  branch  railway,  and  pulled  down 
the  railway  station,  the  Commission  required,  with  much  hesita- 
tion on  the  part  of  the  judicial  member,  that  the  mil  way  should 
give  the  re^isonable  facilities  a^^iked  for;  jmd  this  of  necessity 
involved  the  rebuilding  of  the  railway  station*  This  implication 
from  the  law  of  1854  was  promptly  overruled.* 

Undoubtedly  the  presence  of  a  judge  on  the  Commission  has 
made  the  relations  with  the  higher  courts  more  hai'm onions  than 
was  the  case  with  the  Commission  of  1873*  There  has  not  been 
that  tendency,  so  couspicuous  in  the  relations  of  the  Federal 
courts  to  the  Interstate  Commerce  Commission,  to  regard  the 
Commission  as  an  amorphous  interloper.  In  one  case,  it  is  true^ 
the  Scotch  Court  of  Sessions  claimed  that,  if  a  decision  as  to  fact 
depended  up^>n  a  conclusion  in  law,  then  there  could  be  an  appeal. 
Tliis  line  of  argument,  whieli,  if  followed,  would  soon  undermine 
the  finality  of  the  Com  mission's  decisions  on  questions  of  fact, 
has  not  been  adopted;  and  there  has  been  a  ready  recognition 
by  the  courts  of  the  finality  of  the  Commission's  decisions  on 
questions  of  fact,  Tlie  i^esnlt  of  this  is  seen  in  the  attittide  of 
the  courts  to  the  decisions  of  the  Commission,  Down  to  1904 
there  have  been,  as  is  indicated  in  Tal>le  III,  thirty-eight  appeals. 
The  Commissi tjn  has  been  overruled  in  four  case^,  while  in  two 
others  it  has  been  sustained  in  part  and  reversed  in  part.  The 
decisions  of  the  Commission  in  the  traders'  cases  have  moi-e 
finality  than  in  the  cases  between  railways.  While  nine  tenths 
of  the  applications  before  the  Commission  have  been  concerned 
with  traders'  rights,  there  have  been  only  eighteen  appeals  in 
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the  traders'  cases ;  while  there  have  been  fifteen  appeals  in  cj 
where  milways  iilone  or  railways  and  duck  eompauies  have 
concerned. 

From  the  standpoint  of  ttie  trader  a  qnestion  of  importance  is 
the  willingness  of  the  railway  to  obey  the  ordei^  of  the  Comraia* 
sion  without  fighting  the  matter  to  the  last  ditch.  While,  on 
the  whole,  the  niilwuys  have  been  loynl  to  the  decisions  of  the 
Commission,  exanij*les  may  be  found  on  both  sides.  In  1902  the 
railway  reconsidered  its  iirst  intention  to  ap|Jt!al  the  Charrington, 
Sells  case*  The  residt  wwa  that  a  large  number  of  eases,  in 
which  the  same  set  of  facts  was  involved,  were  settled  out  of 
court.  The  London  &  Northwestern,  as  a  result  of  the  decision 
in  the  first  Corn  Tradei-s'  case,  gave  up  the  attempt  to  compete 
for  the  traffic  with  which  tlie  case  was  concemeib  and  readjusted 
it-s  rat-es  accordingly.  On  the  other  hamb  it  was  necessary,  in 
the  case  which  the  Mansion  House  Association  won  from  the 
same  railway  in  18DG,  to  have  supplementary  proceedings  l)e fore 
tlie  Commission  in  1^97  before  the  cessation  of  some  of  the 
rates  coiuplutned  of  was  obtained.  The  involved  uncertainties  of 
English  mil  way  law  have  also  played  their  part.  The  milways 
have  V>een  alilci  acting  within  the  law,  but  depending  upon  legab 
not  commercial,  conditions,  to  modify  the  redress  given  by  the 
Commission,  In  1889  a  decision,  under  the  undue- preference 
clause,  found  that  existing  rates  were  interfering  with  the  dis- 
tributive business  of  the  Irish  town  of  Newry.  Two  yeais  later 
complaint  was  made  because  one  of  the  rates  complained  of  had 
been  raised.  Tlie  railway  successfully  justified  this,  on  the 
ground  that  the  section  of  road,  on  which  there  was  an  increase 
of  rate,  was  expensive  to  work  on  account  oi  cost  of  gradients, 
etc.  In  1900  the  firm  of  Cowan  &  Sojis,  paper  manufacturers, 
failed  in  an  application  to  the  Commission  for  a  rebate  on  sidings' 
charges.  In  retaliation  for  this  application  the  railway  company, 
which  for  twenty-eight  years  had  delivered  coal  at  the  private 
siding  of  the  firm  in  question,  refused  any  longer  to  deliver  coal 
at  tlic  siding.  WhOe  the  railway  was  at  the  same  time  deliver- 
ing coal  at  the  sidings  of  adjacent  competing  films,  it  delivered 
the  coal  for  the  Cowans  at  a  near-by  station,  and  they  had  to 
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li  ml  it  back  to  their  siding.  The  decision  of  the  Commission  in 
ffivor  of  the  Cowitns  WiHy  overruled.  1 1  was  held  that  the  ;iriunge- 
inent  between  the  railway  and  the  trader  in  this  ctise  was  a  purely 
volunUiry  arrangement,  creating  no  prescriptive  rights  against 
the  railway.  It  was  not  till  1904  that  legislation,  hringing  such 
sidings  within  the  facilities  clause  of  the  Act  of  1854,  and  thus 
supporting  the  CMiiiiuisH ion's  decision,  was  passed* 

The  Commission,  whenever  there  is  an  identity  of  facts,  —  e.g., 
in  many  of  the  sidings'  rent  cases,  —  has  dealt  with  cases  in 
groups,  giving  a  decision  w^iieh  covers  a  set  of  cases.  The  un- 
willingness of  the  courts  to  give  the  decisions  of  the  Commis- 
sion a  more  general  effect  has  assisted  in  tying  tlie  decisions 
down  to  the  facts  of  a  [nirticukr  ease.  In  October,  1901,  the 
Commission  decided  that  certain  coal  rates  charged  hy  a  niunber 
of  Scotch  milways  were  unreasonable.  The  nit^s  were  discon- 
tinued, as  regards  the  conipltiinants,  in  I>eceml>er  of  that  year, 
Thi-ee  other  trade j's,  wIjo  were  subjected  to  tlie  same  rates,  but 
who  had  not  been  parties  to  the  suit,  later  brought  action  in  the 
courts  for  damages  because  the  railways  had  continued  to  cliarge 
them  the  rates  comphuncd  of.  The  court  held,  however,  that 
the  decision  of  the  C\jmmission  had  no  general  effect.  Although 
the  mtes  had  been  found  unreasonable,  the  court  would  take  no 
cognizance  of  this  unless  they  were  also  illegal. ^ 

The  functions  committed  to  the  Commission  are  extremely 
diverse.  Wliile  it  has,  with  evident  innuendo,  been  called  the 
Traders'  Court,  it  has,  in  addition  to  dealing  with  rate  matters, 
an  extensive  jurisdiction  in  regard  to  arbitration  of  matters 
referred  to  it  by  the  Board  of  Trade ;  e.g.,  differences  between 
railways  involving  such  matters  as  running  rights,  numljer  of 
trains  under  a  running  arrangement,  arrangements  in  reguid  to 
connection  in  a  through  train  service  over  a  connecting  line, 
division  of  expenses  between  the  owning  and  the  controlling 
company,  differences  between  the  Postmaster-General  and  rail- 
ways in  regard  to  postal  payments,  questions  arising  in  connection 

1  Lanarkshire  Sietl  Co.,  Ltd,  v,  CaMmmn  fly.,  1 1  Scots  Law  Times  Heportfl, 
407,  4ns.  A  preliminary  tlwrifiion  of  tlie  court  had  held  that  the  CommiBsion'i 
decision  was  of  geueml  e£fecL    Ihld,,  226. 
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with  the  introduction  of  improved  brakes*  eomplaints  in  regard 
to  the  water  supply  of  London*  In  addition  it  serves  as  a  court 
of  appeal  from  the  Board  of  Trade  in  cases  arising  out  of  Uie 
rules  made  l>y  the  Board  of  Trade  under  the  railway  labor  acts^ 
aial  Las  alternative  jurisdiction  in  the  workmen's  trains  applicar 
tions.  In  addition  to  jurisdiction  under  special  acts  the  Com- 
miission  exercises  functions  finding  their  legal  sanction  in  some 
nineteen  general  acts. 

Not  only  are  there  complaints  at  present  in  regard  to  prefer- 
ences on  imported  prc»ducts,  there  are  also  complaints  concern- 
ing the  rates  and  facilities  given  home  products*  Complaint  is 
especially  active  in  the  ease  of  Irish  agricultui-al  products.  Com- 
parisons, unfavorable  to  domestic  rates,  are  constantly  being 
made  with  foreign  rates.  The  question  of  shipments  on  "  owner  s 
mk"  rates  gives  rise  to  many  complaints.  The  criticism  of  the 
Commission  on  Agriculture  af  1897,  that  the  rate  regulative 
Legislation  has  not  given  clear  efl'ect  "  to  the  intentions  of  Parlia- 
ment,'' ^  is  general  among  the  tmders.  That  the  Commission  has 
not  aocomplished  much  thrit  was  expected  of  it  is  a  patent  fact. 
Its  procedure  has  not  met  the  case  of  the  small  trader.  At  die 
same  time  the  rate  regulative  procedure  tliat  accomplishes  all 
tliat  is  expected  of  it  is  not  al^sent  from  England  alone-  The 
Ciunmissitm,  it  must  he  rcmemhcred,  wi\s  organized^  not  to  re* 
duce  rates  or  to  intervene  actively  in  matters  of  rate  regulation, 
hut  as  a  cmirt  to  settle  differences.  As  a  court,  it  has  performed 
its  functions.  While  there  wa.s,  at  the  outset,  some  tendency  on 
the  part  of  the  judicial  members  to  look  at  matter's  from  a  legal 
standpoint  rather  than  from  the  standpoint  of  facts^  the  tendency 
has  been,  in  more  recent  years,  to  meet  the  conditions  rather 
than  to  Ivend  the  conditions  to  meet  preconceived  theories.  On 
questions  of  railway  law  the  Commission  hi\s  been,  on  tlie  whole, 
more  in  touch  with  the  facts  than  the  ordinary  law  courts.  While 
the  expense  attaching  to  litigation  l>efore  the  Commission  is 
readily  appai"ent,  it  may  l^e  queried  in  how  far  there  is  a  justifi- 
cation for  expecting  either  a  cheap  settlrment  or  a  settlement,  at 
the  public  expense,  of  imp*irtai*t  business  matters.  So  far  m 
^  Tinal  Report^  paragraph  526. 
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!ii|,dand  is  coiicernetl,  the  attempts  to  oljtain  cheap  settlements, 
in  tbtj  face  of  the  existing  involved  body  of  railway  law,  would 
mean,  if  successful,  results  of  little  worth. 

In  the  United  Suites  the  Fedeml  courts  have  recognized  the 
debt  of  the  Act  to  Regulate  Commerce  to  the  English  n^gulative 
legislation*  But,  when  eoinjjurison  is  made  of  the  constitution 
and  functions  of  the  English  Commission  with  those  of  the 
Interstate  Conniii^ision,  differences  at  once  apiiear* 

The  English  Commission  is  a  court.  Tlie  American  Commis- 
sion has  the  functions  of  a  referee  or  si>eeial  commisstimer.  The 
former  has  fimd  decision  in  regard  to  fact  and  a  limitation  on  the 
right  of  appeal,  with  the  result  that  appealed  cases  are  mirmally 
settled  within  a  year,  Tlie  latter  has  no  finality  of  decision  in 
regard  to  fact,  and  appeals  from  its  decisions  have  taken  from 
two  to  nine  years  to  decide.  While  the  English  Commission 
has  been  overruled  in  the  period  ending  HK)4,  wholly  or  partly, 
in  six  out  of  thirty-eight  appeals,  the  American  Comnnssion  has, 
in  approximately  the  same  period^  been  overruled  in  twenty-nine 
out  of  thirty-eight  appeals  J  While  the  Interstate  Commerce 
Commission  has,  practically  fiom  the  outset,  claimed,  iis  a  neces- 
sary implication  from  the  language  of  its  enabling  statute,  an 
amendatory  rate-making  power,  the  English  Commission,  orga^ 
nized  as  a  court,  has,  almost  without  exception,  kept  aloof  from 
making  implications  extending  its  juriiidiction,  and  has  denied 
any  intention  to  exercise  a  rate-making  power.  While  the  mem- 
bers of  the  American  Commission  hold  on  a  limited  tenure  and 
the  Commission  is  a  bipnrtisan  organization,  the  tenure  of  the 
lay  commissioners  in  the  English  Commission  is  for  good  con- 
duct, there  is  a  pension  on  retirement,  no  question  of  bipartis^m 
organization  enters  in,  and  the  provision  is  made  that  one  of  the 
commissioners  shall  have  technical  knowledge  of  railway  affairs, 
Tlie  judicial  members  of  the  Englisli  Commission  are  assigiied 
to  it  for  five  years ;  but  during  the  period  they  are  not  engaged 
in  the  Commission  work  they  perform  their  regular  duties  as 
judges  of  the  high  eotirt, 

iSee  Table  III,  8e©  aliw)  App€ndix  1>,  Vol>  V,  p.  ^31,  Hearings  of  Com- 
mittee  on  Intei-sUiteConimet-ce,  etc.»  1905. 
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In  the  details  of  the  regulative  poliey  which  has  developed  i 
under  the  Coiii[uisi5ion.s,  resembliiiices  and  differeDce^s  appear  J 
Tlie  English  regulative  policy  is  not  in  harmony  ^^ith  that  of  the 
United  States  in  regard  to  the  extent  to  which  competition  is  ^ 
to  be  coDsidered  as  a  justilication  of  rate  anomalies*    While  the  H 
English  legislation  eliminates  competition  in  the  cai>e  of  import 
iiites,  the  Americiin  position,  as  established  in  the  Import  Rate 
case,  states  that  competition  is  to  be  e<msidered  as  affeciing  lx)th 
import  rates  and  domestic  rates.    In  the  case  of  domestic  rates 
the  Euglisli  Commission  at  first  would  nut  rec*>gnize  competi-i 
tion  as  the  justitication  of  an  auonialously  low  rate  basis  unless] 
a  well-defined  ** public  interest'*  was  thereby  served,    Lat^r  ill 
aeceptfd  the  same  view  as  wjis  set  forth  in  the  United  States  in] 
the  Alabama  Midland  case  :  namely,  that  competition  is  one  of 
the  matters  w^hich  may  lawfully  be  considered  in  making  rates- 
The  grievance  of  secret  rebates,  one  of  the  central  evils  in  the 
LInited  States,  is  practically  nonexistent  in  England.    There  is  J 
no  provision  other  than  that  of  the  undue  preference  clause  to  I 
cover  such  a  grievance.    In  Ixith  coutitries  the  principle  thatl 
undoe  preference  is  a  qnestinn  of  fact  ha.s  been  accepted.     While 
the  United  States  has  singled  out  a  particular  form  of  preference  | 
for  special  treatment  under  the  "  h*ng-und-short-haiil "  clause,  \ 
England  has  allowed  more  elasticity  by  jilacing  the  matter  under! 
a  general  clause.    On  the  question  of  the  justifiability  of  grant- 
ing wholesale  rates  in  i^espeet  of  quantities  larger  than  car-load 
lots,  the  American  decisions  liavc  Ijeen  contradictory.    The  lower 
courts  have  shown  a  tendency  to  accept  the  decision  in  Nichol- 
son's case,  but  in  the  Party  Rate  case  the  Supreme  Court  estab- 
lished as  the  law  that  a  discrimiiiatirm  in  respect  of  quantity  J 
even  if  allowed  to  all  doing  the  same  amount  of  business,  is  to ' 
be  considered  from  the  standpoint  of  pulilic  j>oliey  and  the  effect 
of  sucli  an  arrangement  upon  trade  competition.^    In  so  deciding 

'  Tliere  is  no  rwognitioii,  in  the  working  of  the  English  Commiflftioiit  of 
reaulla  arrived  at  in  the  icpilative  policy  of  the  United  States. 

«  /.  a  C.  V.  Baltimore  d  Ohio  m,  Co,,  H5  V.  S.  Wtl.    This  upholda  the  gen-  , 
eral  pofiition  taken  jit  an  earlier  time  by  the  Interstate  Commerce  Commission  in 
Proipidenee  f'oal  CiKW  Frovklenrc  d:  Wort  ester  U.  Co.,  1  I.  C.  C,  Derisions, -I'tS, 
See  also  Juduon,  The  Law  of  Interstate  Comuierce  and  its  Federal  ReguUtiQU* 
p.  194. 
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there  has  been  atxepteil  as  a  principle  what  is,  so  fur,  only  a 
tendency  in  tbe  Englisli  legulalive  pnlkj. 

The  diHsimilarities  of  the  matters  dealt  with  by  the  two  Com- 
missions will  be  seen  by  referring  to  Table  L  The  items  com- 
nion  to  the  two  Commissions  are  legality  of  rates,  unretisonabie 
rates,  reasonable  facilities,  and  undue  preference.^  In  all,  about 
one  half  of  the  applications  made  to  the  Eni^^lish  Commission 
are  concerned  with  matters  of  a  kind  coining  before  the  Ameri- 
can Commission. 

The  P^nglish  Commission  has  used  two  sets  of  mte  principles: 
competition  as  an  important  factor  in  differential  rates,  export 
rates,  and  in  general  in  the  home  side  of  undue  prefereaee ;  cost 
of  service  in  regard  to  preferential  rates,  and  uju'easouuble  rates* 
This  has  been  in  great  degree  attributable  to  the  legislation* 
The  traders  have  desired  free  trade  in  export.s,  not  in  imports. 
Admitting  that  there  has  been  a  certain  Judlt*ia!  bias  in  favor 
of  tlie  cost-of-service  principle,  it  is  at  the  same  time  apparrnt 
that  legislation,  like  that  of  1894,  which  makes  a  past  rate  the 
prima  facie  criterion  of  reasonableness  rules  out  the  possibility 
of  considering  present  competitioiK  The  defects  of  the  legisla- 
tion of  1894  are  its  own.  The  Commission  has  tiuule  the  legis- 
lation less  unworkable  than  con  hi  have  l>een  expected, 

A  considerable  part  of  the  desire  to  control  and  lower  actual 
rates  in  England  pertains  to  that  hysterical  belief  in  England  s 
industrial  decadence  which  has  found  some  favor  in  recent  yeai's. 
A  considerable  part  of  tlie  criticism  arises  from  the  endeavor  to 
prove,  on  the  Inisis  of  foreign  statistics  not  properly  comparable 
with  English  statistics,  tliat  English  rates  are  unduly  high* 
Some  rearrangements  in  the  (Commission's  marhinery  wonhl, 
how-ever,  effect  improvements.  An  arrangement  whereby,  when 
a  questitm  of  principle  is  established  in  a  tleeisiim  of  the  Com- 
mission iis  distinct  from  a  mere  finding  on  farts,  tlie  enforce- 
ment should   be  placed   in  the   hands  of   the    Btjard   of  Trade 

*  I  omit  sidings*  rent  fdenmrrage)  chargers,  beeauBi^  rhe  condltiona  under 
which  these  arise  in  England  differ  entirely  from  tht^ae  uxistmg  hi  the  United 
SUtes. 
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instead  of  leaving  it  as  a  question  of  possible  dispute  to  be 
fought  out  in  individual  cases,  would  effect  an  improyement 
A  closer  articulation  of  the  conciliation  procedure  of  the  Board 
of  Trade  with  the  process  of  the  Commission,  whereby  the  find- 
ings of  the  former  would  have  a  status  before  the  latter,  would 
also  be  expedient.  The  Commission  is  becoming  more  and  more 
a  technical  court,  whose  decisions  are  modified  by  an  attempt  to 
obtain  settlements  rather  than  legal  decisions.  Notwithstanding 
the  criticism  directed  against  it,  it  is  difficult  to  see  how,  con- 
sidering the  peculiar  geographical,  industrial,  and  railway  con- 
ditions it  has  faced,  the  Commission  could  have  accomplished 

more  than  it  has  done. 

S.  J.  McLean 

Leland  Stanford  Jr.  Unitbrsitt 
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1  In  Tarious  canes  a  number  of  points  are  dealt  with.    In  constructing  the  table,  I  hare 
selected  the  most  important  point  in  each  case. 
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RAILWAY   REGULATION  IN  FRANCE  i 

^I^HE  railway  policy  of  France  is  based  on  the  view  that 
J^  railways  should  he  exploited^  not  Ijy  the  State,  but  by 
strong  independent  companies  under  strict  government  control. 
Natiouid  purchase  has  again  and  again  been  consider'ed,  but  has 
always  been  rejected.  When  last  it  was  proposed  in  the  French 
Parliament  that  the  State  should  buy  out  four  of  the  large 
railway  companies,  one  hundred  Clianil>e]*s  of  Commerce  voted 
against,  ami  one  only  for,  the  proposal.  While  the  companies 
are  encouraged  to  earn  large  profits,^  they  are  never  allowed  to 
compete  with  one  another,  or  to  invade  one  another  s  territoiy, 
and  their  arrangements  for  sharing  traHic  or  earnings  constantly 
receive  official  sanction.  The  State  has  refrained  from  dictat- 
ing their  tariffs,  and  confined  itself  to  exercising  a  veto  over 
those  which  they  propose.  L'nder  the  Railway  Conventions  of 
1883,  as  under  those  of  1859,  the  government  has  no  power 
either  to  fix  or  to  alter  rates.  The  proposal  of  a  rate  must 
emanate  from  one  of  the  compajdes,  but  l:>efore  taking  effect  it 
has  to  be  approved  by  the  Minister  of  Public  Works. 

The  official  machinery  by  which  this  control  over  rates  is 
exercised  consists  of  three  parts:  a  salaried  corps  of  exjiert 
officials  for  gathering  information;  a  large  nonsalaried  com- 
mittee made  np  of  high  officials,  members  of  the  legislature, 
and  representatives  of  the  business  community,  to  give  advice 


1  From  the  Qttarterly  Journal  of  Ecommks,  Vol.  XX,  19(K\,  pp.  270-280. 
Furtlier  details  nr©  g^iven  in  translations  from  t'olson'H  *^Abr^^^  de  la  L^gls- 
latioo  des  Cheiuina  de  Per,  et€,,'^  in  Hearings  bt?fore  the  Senate  (Elkms) 
Committee  on  Interstate  C'miimer<:o,  nM)i\  VuL  V,  Appendix,  pp,  2«5-297, 

^  M.  Pelletan,  it)  his  report  of  May  12,  1881^  iwint&d  out  that  French  railway 
sharet  paid  from  10  to  24  per  cent  of  their  ongiiiaJ  cost ;  since  then  there  have 
been  aome  IncreiuieB  in  divide nda. 

796 


7U6 


RAILWAY  PROBLEMS 


based  an  that  information  ;  and,  lastly,  the  MinLster  who  aolsi 
on  Uiat  advice. 

The  permanent  oftieials  who  investigate  and  i"eport  on  all 
qncations  concerning  rates  number  68,  and  cost  the  State  400,- 
000  francs  a  year;  tiiat  is,  10  franca  for  each  kilonteter  of  mil- 1 
way  at  present  in  operation**    Of  this  amount  258,500  francs] 
represent  the  salaries  of  the  chief  experts,  32  in  nund>er.*    At  I 
their  head,  receiving  20,200  francs  a  year,  is  the  Director  of  I 
Commercial  Supervision   (Directeur  du    ConMle    Commere{at)A 
who  studies  the  tariffs  and  commercial  workings  of   aU  the] 
French  compjanies,    I'uder  his  ordc'rs  are  the  General  Su[Ktr- 
visors   of  Commercial   Exploitation   {Conir6leur$    Gvn^aux 
V Exploit tition  Commrrciale)^  each  of  whom  has  similar  duties  in 
respect  to  a  single  railway,  receives  11,400  f nines  a  year,  and 
is  assisted  iiT  his  work  by  one  Principal  Inspect4:>r  and  severalj 
Special  Inspectors.   To  cacli  railway  iii  assigned  one  Priricipd  In- J 
spectnr  (Impecteur  Prtmnpal)  of  Commercial  Exploitation, receiv- 
ing 8000  francs  a  year,  and  from  three  to  five  Special  Inspectors] 
{InsprctrHrs  Partic^idieri*)^  each  of  whom  receives  from  6500  to] 
5500  francs  a  ycai.    These  insiiectora  are  all  under  the  orders] 
of  the  General  Supervisor  in  chai^ge  of  that  particular  railway. 

There  is  at  the  Ministry  of  Pul>lic  Works  a  bureau  of  Rail-1 
way  Direction,  one  of  the  divisions  of  which  investigates  taiiffaj 
and  charges,  and  the  head  of  which  is  known  as  the  Director  of  j 
Railways  {Dlreeteur  th^s  Chcmins  de  Fer).  This  high  oflicialj 
acts  as  counselor  to  the  MinLster  on  all  points  connected  \dth 
railway  ad  ministration , 

But  the  Ministers  chief  adviser  is  the  Consultative  Com*! 
mittee  of  Railways  {Comity  Cmimdtaiif  des    Chemtn$  de   Frr)\ 
over  which  he  presides,  and  which  examines  que.stiont4  of  rates 
as  well  as  all  others  affecting  the  relations  between  the  railway 
companies  and  the  State.    The  organization  of  this  Committee 
has  been  several  times  changed.    In  its  present  form,  which  I 

1  The  -10,000  kilometere  '*  of  general  interest ''  are  alone  to  be  counted,  since 
t&riffs  of  ]oGn]  Hnea  are,  us  a  rale,  passed  upon  by  the  prefeota  of  tbp  avvt^ral  [ 
depart  men  t-s. 

2  M.  Sibille'a  Report  on  Budget  of  ltK)6(C/L  des  D4puUM,l^o,  196^),  pp.  148. 183. 
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B  from  1898,  it  has  100  unpaid  members,  10  ex  offir'to  and 
90  appointed  for  two  yeai^  by  tlxe  President  of  tlie  Hepiil>lic. 
The  present  membei>>hip  eonsiats  of  36  government  officials 
(6  ej-  offido)^  34  members  of  the  legiskture  (4  ex  officio)^  and 
30  men  holding  no  political  office.  A  combination  is  thus  se- 
cured of  administrative,  legislative,  and  general  opinion. 

Among  the  ofHcials  are  the  Director  General  of  Customs,  a 
brigadier  genei-al  on  the  general  staff,  the  Directors  of  Forests, 
of  Agrieolture,of  Commerce,  and  of  Labor,  the  Director  of  lUnids, 
Navigation  antj  Min-es,  the  Director  of  Commercial  Supervision, 
the  Director  of  Railvvnys,  and  five  other  m(*mlxrs  of  the  Coun- 
cil of  State,  Anning  these  last  is  M,  Pieard,  well  known  as  the 
author  of  the  two  principal  works  on  French  railways,  who,  as 
vice  chairman,  prasides  over  the  Committee  in  the  al>sence  of  the 
Minister;  while  JL  Colson,  aru^tlier  member,  is  almost  erpially 
well  known  for  his  hook.  Transports  et  Tarifs,  and  for  the 
articles  on  Transportntinn  which  he  contributes  to  the  Revue 
PuUdque  et  Parle  me  h(  ah**',  Iloth  these  olbcials  have  fieretofdrc 
tilled  the  post  of  Director  of  Kail  ways. 

Among  the  Depntics  MM.  Bandin,  Barthon,  Bonrrat,  aitd 
Sibille,  and  aninng  i\w  Senators  M.  Waddington,  are  sjjceially 
conversant  with  railway  problems,  the  tnst  two  \mng  ex-Min* 
isters  of  Public  Works,  and  the  three  others  having  written 
elaborate  reports  on  various  railway  questions. 

In  the  general  group  we  iind  twelve  [iresidents  or  members 
of  Cham  bens  of  Commerce  (Paris,  Lille,  Havre,  Lyons,  Bordeaux, 
and  ilarscillcs  being  among  the  cities  represented),  six  presi- 
dents or  raembei's  of  national  Agricultural  Societies,  tw^o  work- 
ingmen,  the  Onvernor  of  the  Bank  of  France,  seven  business 
men  or  civil  engineers,  two  of  whom  represent  internal  naviga- 
tion, one  judge,  and  one  representative  of  the  Internatiomil 
Railway  Congress.  This  last  member,  M.  Griolet,  is  also  viee 
chainnan  of  the  Kailway  dn  Nord,  and  is  the  oidy  railway 
otlicial  belonging  to  the  Consultative  Committ-ee,* 

1  For  farthtr  particulars,  fiee  J.  do  la  liiielle,  ContrOle  des  Cheraiiis  de  Fer 
(Paris,  IfHKi),  p.  218,  and  for  tht;  imiuefi  of  preseai  members,  see  Auoualre  du 
Min.  dt!8  Tmvaux  Publics,  ltH)5,  \u  34. 
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General  meetings  uf  the  Committee  are  seldom  held,  mostt| 
it^  business  being  tmnsacted  by  its  *^  permanent  section,*'  a  guo» 
committee  of  40  members  (4  ex  officio^  36  annually  chosen  by  the 
Minister),  which  meets  at  leimt  once  a  week.  This  *'gection*' 
comprises  twelve  Senators  and  Deputies,  six  representatives  of 
commeree,  industry,  and  agriculture,  three  civil  engineers,  two 
workingmeii,  and  the  raember  cjf  the  Railway  Congress,  besides 
sixteen  of  the  government  ofhcials.  Mattel^  of  importance  may 
be  referred  to  the  whole  Consultative  Committee  by  the  Minister, 
or  by  the  Vice  President  either  on  bis  own  initiative  or  upon  the 
request  of  five  members  of  the  ^'section,*' 

When  a  company  wishes  to  intn)duce  a  new  rate  or  to  change 
an  old  one,  the  regnhir  procedure  is  the  following.  The  text 
of  the  proposed  rate  must  lie  posted  up  or  otherw^ise  advertised 
in  fJie  company's  stations,  and  sent  to  the  Minister  of  Public 
Works,  to  the  Director  of  Commercial  Supervision*  to  the  Pn> 
fects  of  depaitraents,  and  to  the  Chambers  of  Commerce  of  dis- 
tricts affected  by  the  rate.  The  Chambers  of  Commerce  and 
tlie  Prefects  are  expected  to  forward  to  the  Minister  in  writing 
any  protests  or  comments  which  they  may  wish  to  make. 

The  proposal  is  then  carefully  examined  by  the  General 
Supervisor  of  Commercial  Exploitation  in  charge  of  the  rail- 
way proposhig  the  rate,  whfisc  duty  it  is  to  report  thereon.  In 
this  task  he  is  assisted  by  the  Princijial  Inspector  and  the  sev- 
eral Special  Inspector  of  the  railway  in  question.  These  officials 
are  instructed  personally  to  infoim  themselves  as  to  the  needs 
of  trade  and  the  views  and  wishes  of  business  men.  Having 
done  so,  they  prepare  a  written  report,  which  must  enibody  »*a 
thorougli  discussion  of  the  prices  proposed,  and  a  con»parison 
between  them  an<l  r*ther  tariffs  in  force  on  the  French  railways 
at  the  various  shipping  points  with  wdiich  this  traffic  compete*."* 
The  report  is  submitted  to  the  Director  of  Cummercial  Super- 
vision, who  transmits  it  with  or  witiiout  revision  to  the  Minister 
of  Public  Works.  As  soon  as  these  documents  reach  the  Min- 
ister he  lavs  them  before  the  Consultative  Committee,  If  this 
Committee  makes  a  favorable  report,  the  Minister  approves  the 
A  Ministerial  Circular  of  July  le,  1880. 
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rate,  and  it  usually  goes  into  effect  within  fifteen  days  from 
that  date.  Thus  on  Miircli  25,  1904,  a  proposed  addLtioii  to 
one  of  the  special  tariffs  of  the  Kailwaj  de  rOnest  was  duly 
advertised.  It  was  oiVieially  approved  on  the  11th,  and  took 
effect  on  the  26th  of  April,  11H)4J  No  rate  can  hecorae  openi- 
tive  until  one  month  after  having  heen  advertised.  In  order 
to  keep  the  public  fully  informed,  the  text  of  the  proposal  and 
that  of  the  ministerial  approval  are  published  in  the  Journal 
OffieieL 

The  ministerial  Simction  given  to  any  rate  may  be  withdrawn 

any  time,  and,  in  accepting  a  i-ate  proposed,  the  Minister  may 
h  to  his  approval  certain  conditions  t4>  which  the  company 
must  assent  before  the  lute  can  take  effect    A  passenger  rate 
cannot  he  increased  till  it  has  been  in  force  three  months,  nor  a 
freight  rate  till  it  has  been  in  force  one  yeai\ 

The  interval  between  the  proposal  and  the  approval  of  a  rate, 
which  is  normally  one  month,  is  sometimes  a  great  deal  longer. 
Should  it,  however,  be  necessary  to  put  a  rate  into  immediate 
effect,  the  Minister  often  grants  a  provisional  "homologation," 
whereby  the  rate  becomes  at  once  available  pending  its  formal 
consideration  and  apj^roval. 

The  French  tarifts  that  have  been  thus  approved  are  pul> 
lished  in  the  two  large  folio  volumes  of  the  Recur il  Ohaix^  a 
revised  edition  of  which  is  issued  quarterly.  The  edition  bear- 
ing date  July,  1905,  but  not  actually  issued  till  hist  Sept^ember, 
has  1712  pages  in  the  volume  containing  the  tariffs  for  slow 
freight,  and  980  pages  in  that  conUuning  the  rates  for  fast 
freight  and  passengers.  These  manuals  would  be  less  bulky  if 
they  embodied  only  the  tariffs  of  the  large  companies,  but  they 
also  include  the  rates  of  all  the  light  railways,  narrow-gauge 
lines,  and  tramways  throughout  France.  In  the  intervals  be 
tween  the  editions  of  this  work  newly  approved  rates  are  pub- 
lished in  a  special  weekly  Ijulletin,  as  well  as  in  the  Journal 
OffieieL  Thus  the  authorized  railway  tariffs  are  at  all  times 
readily  accessible  to  the  French  public. 

Since  the  French  i-egard  railway  tarification  from  a  commer- 
cial standpoint,  tlieir   tariffs,  like   those  of   England  and   the 
1  Jourml  Officiel,  April  3  and  25,  1904. 


800 


RATLWAV   rirol^LEMS 


United  States,  are    bised   on    the  so-called  **  value  ^'  system, 
which  consists  in  chiuging  such  rates  as  the  traffic  will  bear. 
Their  system  of  elassilication  would  tnke  too  long  to  explain. 
Suffice  it  to  say  that,  in  compliance  with  the  demands  made  by 
the  government  in  1879,  the  elassification  and  description  of 
freight  was  made  uniform  on  all  the  French  railways  by  their  \ 
reformed  tariffs  approved  Ijetween  August,  1884,  and  Decem- 
l)er,  1890.    At  the  same  time  the  number  of  reduced  tariffs  and  I 
special  rates  was  much  cut  dowTi,  and  the  Recueil  Chaix  con- 
siderably simplified.    Since  those  reforms,  however,  tlie  large 
family  of  sjiecial  rates  has  continued   to  multiply,  under  the  \ 
pressure  of  commercial  needs,  though  the  Consultative  Com-] 
mittee  is  on  principle  opposed  to  them,  and  seeks,  whenever  I 
possible,  to  procure  in  their  stead  reduced  kilometric  scales  of! 
rates  dra%vn  up  on  the  Bidgiau  difiereutial  phui,  and  applicable  j 
in  any  direction  and  on  any  line  of  the  given  railway. 

In  sanctioning  a  special  rat€,  the  Committee  almost  always] 
insists,  iis  a  condition  of  approval,  that  intermediate  stations  1 
shall  also  be  entitled  to  it,  and  that  a  sj*ecial  rate,  say  from  I 
Toulouse  to  Orleans,  shall  be  enjoyed  as  far  as  Orleam*  by] 
goods  shipped  from  Toulouse  to  points  beyond  Orleans. 

The  Minister  of  Public  Works  having  no  power  to  fix  rates,] 
the  principal  finiction  of  the  Considtutive  Committee  is  to  chet'kj 
urjjust,  discriminating,  or  capricious  taritication,  and  thus  by] 
degrees  to  pi*oduce  throughout  France  an  equit^ible  system  of 
rates.  It  often  suggests  to  the  cfinipanics  wluit  changes  it  deems] 
desirable^  and,  tliough  it  can  only  suggest,  yet  the  possession  of] 
its  veto  often  enables  it,  when  granting  one  of  the  companies' J 
requests,  to  gain  its  own  point  as  a  quid  pro  quo.  This  influencel 
is  all  the  stronger  because  the  autJiority  vested  in  the  Minister,  j 
and  through  him  in  the  Consultative  Committee,  covers  Dot-j 
only  the  commercial  (i.e.,  rate-making),  but  also  the  technical] 
and  tiiumciaP  sides  of  railway  administration.^ 

*  E.g.  no  railway  company  can  issue  bonds  williout  the  aaient  of  the  Con-I 
fiultative  Committjee  and  of  the  Minifiter. 

*  n  IB  clearly  to  the  companies'  interest  not  tu  offend  an  authority  on  which] 
they  ar*^  in  go  many  waya  dependent.    A  different  t^ystetn  of  adminisi ration, 
iiitt^rferlng  only  in  conitmncial  niaiterH,  woultl  i*  far  from  having  the  6&mft1 
Influence  (Cobsont  TranfiportA  et  Tarifs,  1808,  p.  350). 
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The  Committee  always  declines  to  indorse  any  special  rate 
savoring  of  undue  preference  or  discrimination ;  fur  instance, 
a  rate  in  favor  of  gooils  produtied  by  a  particular  factory  or  of 
materials  ordered  hy  a  particular  contmctor»  Jt  also  rejects  any 
rate  calculated  tu  tlraw  away  trallic  frum  any  other  French  rail- 
way or  to  ruin  the  business  of  coasting  steamers  or  canal  boats. 
Thus  iu  Aprils  1891K  a  special  rate  of  15  francs  on  mineral 
waters  shipped  to  Paris  wfis  requested  by  the  P.-L,-M.  Com- 
pany. This  rate  was  approved  in  April,  1900,  but,  the  canal 
men  of  Roanne  having  pointed  out  that  it  was  ruining  them, 
the  approval  was  withdrawn  on  August  24,  1901. 

The  Committee  ejideavora  to  adjust  the  tariffs  enjoyed  by 
competing  industrial  centers  in  such  a  way  as  to  secure  to  each 
the  natural  advantages  of  its  location.  If,  however,  a  particular 
place  or  iiiduslrv  has  long  had  the  benefit  of  certain  special 
rates,  and  has  tlius  acquired  a  quasi-vested  right  to  them,  the 
Committee  will  not  allow  them  to  he  alxilished  without  stipu- 
lating that  they  shall  be  reestal>lislied,  *Mf  within  a  year  tiieir 
disappearance  gives  rise  to  well-founded  complaints**' 

A  good  illustration  of  the  manner  in  which  the  Committee 
may  obtain  concessions  from  the  companies  is  furnished  by  the 
negotiations  leading  up  to  the  approval  on  October  27, 1900,  ol 
the  new  tariff  of  Accessory  Charges  (Frais  AcceHHoru'H),  The 
companies  had  for  twenty- five  yeare  been  urging  tluit  the  regis- 
tration fee  for  luggage  should  be  raised  to  15  centimes,  wltile 
the  Conmnttee  still  insisted  on  maintaining  it  at  10  centimes. 
The  Committee  also  wished  that  the  companies  should  guaran- 
tee to  the  consignor  of  freight  using  the  lines  of  several  com- 
panies the  route  offering  the  cheapest  combination  of  rates,  even 
when  not  demanded  by  him,  as  they  had  been  doing  since  1883 
for  the  consignor  of  freight  using  the  lines  of  a  single  company. 
The  companies,  on  the  other  hand,  liuil  been  anxious  to  suppress 
certain  special  rates  affecting  about  1350  kinds  of  freight.  The 
matter  was  settled  by  a  compromise^  in  which  the  companies 
waived  their  claim  for  the  15-centime  registration  fee,  and  con- 
Bented  to  guiuautee   the  cheapest  route   in   the   manner  men- 
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tioned,  while  the  Committee  advised  the  Minister  to  sanction 
the  suppression  of  the  special  rates  on  the  ground  that  they 
were  practically  obsolete.^ 

In  Algeria  and  in  the  Regency  of  Tunis  the  service  of  com- 
mercial supervision  has  been  organized  in  a  manner  practically 
identical  with  that  above  described,  and  proposals  of  rates  are 
referred  either  to  the  Minister  of  Public  Works  in  Paris  or  to 
the  Resident-General  in  Tunis.  This  latter  personage  is  assisted 
by  a  consultative  committee  of  eight  or  ten  members  most  of 
whom  are  oflicials  connected  with  the  administration  of  the 

^^^^^^'  W.  H.  Buckler 

Johns  Hopkins  University 

1  Arrets  du  27  October,  1900,  Impr.  Nat,  1902. 
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RAILROAD  OWNERSHIP  IN  GERMANY » 


fTIHE  Prussian  railway  atlmiiiistration  was  reorganized  on 
J-  April  1,  1895/^  Previous  to  that  time  there  had  existed 
two  distinct  ofticial  bodies,  or  ^^  resorts/*  inimedately  below  the 
minister  of  public  works.  The  latter  was  then,  and  is  now,  the 
executive  head  of  the  railway  administration,  and  tlie  two  bodies 
subordinated  to  him  were  known  as  Eisenbahndiiektitjnen  and 
Eisenbahiibetriebsamter,  respectively,  the  one  having  direct 
charge  of  the  operation  of  the  railways  and  the  other  performmg 
purely  administrative  functions.  Of  the  Direktionen  there  were 
11,  and  of  the  BetriebsamterTS.  The  functions  of  both  of  these 
have  now  been  consolidated  in  the  royid  Sute  railway  dii^ectories, 
of  which  20  luive  been  created.^  with  their  seats  at  Altona,  lier- 
lin,  Breslau,  Bromljerg,  C asset,  Cologne,  Danzig,  Elberfeld, 
Erfurt^  Essen,  Frankfurt  a.  M.,  Malic  a.  S.,  Ilaunover,  Katto- 
witz,  Konigsberg,  Magdeburg,  ]\Iiiiister,  Posen,  St.  Jobann- 
Saarbriicken,  and  Stettin,  Each  directory  is  composed  of  a 
president,  appointed  liy  tbe  King,  and  the  requisite  numljer  of 
associates,  two  of  whom,  an  Ober-Regierung.srath  and  an  Ober- 
Baurathf  may  act  as  substitutes  of  the  president  under  the 
direction  of  the  ininister.  Each  directory  has  complete  admin- 
istrative control  over  all  the  railways  within  its  limits,  although 
the  subordinate  civil  administrative  organs  of  the  State,  such 
as  the  Oberpnisident,  liegiernngspiasident,  and  Ijandrath,  have 
certain  powers  in  the  granting  of  concessions,  police  regulations. 


1  From  Annals  of  the  American  Academtf  cf  Political  Science,  1807,  Vol  X, 
pp.  39tM21.  Ibid.  Vol.  XIX,  March,  1{K)7,  is  anotber  good  ckscription. 

L^  Only  a  few  mmor  changes  have  been  introduced  since. 
•  Since  this  was  writton  (1897)  the  Heiwian  railways  have  been  associated 
with  the  Prussian  and  the  number  of  clircctorka  increased  to  21. 
8U3 
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etc.  The  directory  decides  all  cases  arising  out  of  the  action  of 
special  and  of  subordinate  branches  of  the  administration ;  and, 
representing  the  central  administration,  it  may  acquire  rights 
and  assume  responsibilities  in  its  behalf.  The  directories  may 
be  characterized  as  general  administrative  organs,  one  of  whose 
great  functions  is  the  proper  coordination  of  all  the  parts  of  the 
railway  system. 

Below  and  subordinated  to  them  are  special  administrative 
organs,  upon  whom  falls  the  duty  of  local  adaptation  and  super- 
vision. There  are  6  classes  of  these  local  oflBces,  and  their  names 
indicate  in  a  general  way  their  functions  :  operating,  machine, 
traffic,  shop,  telegraph,  and  building  offices  or  Inspektionen,  as 
they  are  called.  Shortly  before  the  new  system  went  into  opera- 
tion the  minister  of  public  works  issued  special  business  direc- 
tions for  each  class  of  offices.  The  contents  of  each  of  these 
ministerial  orders  may  be  grouped  under  3  heads:  (1)  the  posi- 
tion of  the  office  in  the  railway  service ;  (2)  its  jurisdiction  in 
matters  of  business ;  (3)  general  provisions.  To  give  a  detailed 
analysis  of  the  functions  of  the  local  offices  is  out  of  the  ques- 
tion here.  It  should  ])e  added,  however,  that  all  phases  of  the 
service,  whether  from  the  point  of  view  of  the  railways  or  of 
the  public,  are  carefully  provided  for.  Thus  one  of  the  fore- 
most duties — "die  vornehmste  Aufgabe"  —  of  the  local  traffic 
office  is  to  maintain  a  "living  vmion"  between  the  railway  admin- 
istration and  the  public.  For  this  purpose  the  chief  of  the 
office  is  in  duty  bound,  by  means  of  numerous  personal  interviews 
and  observations,  to  inform  himself  concerning  the  needs  of  the 
service  in  his  district,  to  investigate  and  to  remedy  complaints 
and  evils  without  delay,  and  to  take  such  measures  as  will  se- 
cure the  most  efficient  service.  It  is  also  one  of  his  duties  to 
inform  the  public  concerning  the  organization  and  administra- 
tion of  the  railways,  so  as  to  avoid  idle  complaints.  This  single 
provision  in  the  rules  governing  one  of  the  local  oihces  illus- 
trates the  spirit  of  them  all. 

Private  railways,  which  before  April  1,  1895,  had  been  super- 
vised by  a  special  railway  commission,  are  now  subject  to  the 
jurisdiction  of  the  president  of  a  directory  and  his  alternates. 
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This  was  another  step  toward  greater  luiity  in  the  system.    The 
din^ctories  upon  whom  the  «U|jervisioii    of    the   private  roads 

P  (ievolves  are  those  at  Altona,  Berlitu  Breslau,  Cassel,  Colognet 
Elberfehl,  Erfurt,  Essen,  Fraakftut  a.  M*,  Halle,  Hannover, 
Konigsberg,  Magdeburg,  Muuster,  St,  Johann-Saarlmicken,  aud 

■  Stettin.  As  there  are  20  directories,  and  only  16  supervise  private 
railroads,  it  is  evident  that  jurisdietions  fur  private  roads  are  not 
identical  with  those  of  directorietJ.  Nor  dues  each  dijeetory  have 
an  equal  number  of  miles  of  private  or  State  roads  within  its  juris- 
dicti<m.  This  depends  largely  upon  the  geographical  distribution 
of  the  niilways  and  upon  the  intefjsity  of  the  tniilic.  Thus,  the 
Berlin  directory  supervises  587  kilometers  of  State  roads,  while 
Halle  has  11,884  kilonietei^.  The  tither  directories  lie  lietween 
these  two  extremes.  It  may  he  added  that  on  April  1,  1893,  the 
private  roads  represented  together  only  2*J00  kUometers  (not 
including  Anschlusshalnion,  and  71  kilonietei"s  rented  to  private 
parties)  against  27,0GO  kilometers  *  of  State  roads,  of  which 
10,479  kihuneters  contained  two  or  more  tracks. 

All  Prussian  railways,  then,  whether  State  or  private,  are 
sulgect  to  the  jurisdiction  of  a  cai-efully  graded  adnunistrative 
system  —  local,  internjediate,  and  central  — each  part  of  wiiich 
is  connected  witli  every  other  part  in  such  a  niamier  that,  with- 
out interfering  with  the  ability  to  act  promptly  in  oases  of  emer- 
gency, every  act  nut  only  hnds  its  responsilile  agent,  but  the 
central  organ  ctin  also  make  its  influence  felt  in  the  remotest 
branch  of  the  system  and  at  the  same  time  not  transcend  its 
reHponsihility  to  tlie   [uihlic. 

Adviitort/  countri/s  and  other  bodies.  Whether  we  regard  the 
interests  of  the  railways  and  of  the  public  as  identical  or  not, 
there  are  certairdy  tinies  when  liarmony  between  the  two  does 
not  exist.  This  may  be  due  to  the  failure  of  each  to  understand 
the  other,  or  to  some  wrongful  act  whieli  one  of  them  may  have 
committed*  WMiatever  the  cause,  if  such  circumstances  do  arise 
liny  organ  which  can  promptly  and  prudently  remove  the  friction 
performs  an  aibnirahle  service  in  the  interests  of  public  traffic. 
Sucl)  an  agent  is  found  in  Prussia  in  the  advisory  councils  and 
^  Increased  to  37,1G1  kiiometerg  by  the  close  ol  1900. 
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other  liodies  wliich  coojverate  with  the  legallj  responsible 
of  the  rail  way  adiiiiiuHtratioji*  These  councils  are  ci"eated 
law,  and  are  required  to  meet  regularly  for  the  purpose  of 
cooperating  with  the  State  administration  upon  all  the  more 
impuriant  uui tiers  pertaining  to  tiie  railway  traffic,  especially 
time-tables  and  rate  schedules. 

The  first  German  advisory  council  w^as  organized  in  the  federal 
domain  of  Alsace-Lorraine.  Through  an  impulse  given  by  llie 
chamber  of  commerce  of  the  city  of  Miilhausen  a  conference 
between  the  reiircsentutives  of  tlie  chambers  of  comraeree  of 
Alsace-Lorraine  and  the  general  imperial  railway  directory  at 
Strassburg  was  held  at  Miilhausen  on  October  21, 1874.  Organ- 
ization, composition,  and  fnnctions  of  the  council  wei'e  agreed 
upon  during  the  Jirst  session.  Originally  its  membership  was 
confined  to  the  chambei*8  of  commerce  of  Alsace-Lorraine*  but 
later  representatives  of  the  various  agricultural  and  industrial 
bodies  were  also  admitted.  All  matters  falling  wiUiin  the  domain 
of  at  least  2  chamljers  uf  commerce  could  be  brought  before  the 
council. 

The  proceedings  of  this  conference  made  such  a  favorable  im- 
pression upon  the  federal  railway  commissioner  that  he  attempted, 
althougli  withtmt  immediate  success,  to  induce  the  other  Ger- 
man railways,  both  State  and  private,  to  assist  in  this  movement 
toward  a  closer  union  and  a  better  understanding  between  the 
connnercial  and  i-ailway  interest>s  by  instituting  similar  councils. 
The  circular  letter  of  the  commissioner,  addressed  to  the  rail- 
ways on  January  11,  1875,  is  one  of  the  most  significant  steps 
in  the  development  of  the  councils. 

**This  arrangement/'  says  the  letter,  "primarily  strives  to 
establish  an  intimate  connection  between  the  places  intrusted 
with  the  administration  of  the  railways  and  the  trading  classes. 
It  will  keep  the  representatives  of  the  railways  better  informed 
as  to  the  changing  needs  of  trade  and  industry  and  maintain  a 
continued  undei'standing  Ijetween  them ;  and,  on  the  other  hand, 
it  will  impart  to  commerce,  etc.,  a  greater  insight  into  the  pecul- 
iarities of  the  railway  business  and  the  legitimate  demands  of 
the  administi-ation,  and  consequently,  by  means  of  earnest  and 


I 
I 


UAILKUAIIS   IN   GEKJIANY 


807 


I 
I 


i 
I 

I 


moderate  action,  it  will  react  Ijeneficially  u]_>oii  both  sides  through 
an  exchange  of  views/* 

This  statement  sounds  the  keynote  of  the  whole  movement. 
For  a  time  the  milways  were  not  very  ready  to  respond,  and  the 
movement  made  little  progresi*  until  the  policy  of  the  State  to 
purchase  private  railways  was  about  to  be  inaugurated.  The 
Prussian  Landtag  made  its  a|»proval  of  the  first  bill  for  the 
nationalization  of  railways  dependent  upon  certain  wirthschaft- 
liche  Garantien  (economic  guarantees)  which  it  demanded  of 
the  Go  vera  me  nt.  A  resolntioii  to  tliis  effect  was  adopted  by 
the  Ijandtag  in  187S),  Tlie  minUtry  of  trade  and  industry  had 
alreiidy  taken  active  steps  during  the  previous  year.  In  1880  a 
bill  emljodying  the  motives  of  the  resolution  of  t!ie  Landtag  was 
introduced,  and  after  having  undergone  various  changes  and 
modifications  was  approvetl  and  pul>lished  as  the  law  of  June  1, 
1882. 

Prussia  was  thus  the  first,  and»  up  to  the  present  time  is  the 
onlyi^  country  in  which  advisory  bodies  of  this  nature  were  placed 
upon  a  legal  basis*  Tlie  law  is  entitled  (xesetz,  betreffend  die 
Einsetzung  von  riezirkseisenbahnrathe  und  eines  Landeseisen- 
bahnraths  fiir  die  StuatsUdinverwaltung.  As  the  name  indi- 
cates, it  create^H  a  class  of  advisory  boards  or  councils  known  as 
Bezirkseisenbahnrathe  (circuit  councils),  and  one  national  coun- 
cil, called  Landeseisenbabnnilh.  Tlte  national  council  is  the  advi- 
sory boanl  of  the  central  adnunistration,  and  the  circuit  councils 
of  the  railway  directories.  Since  the  reorganization  of  the  rail- 
way administration,  x\pril  1,  1895,  8  circuit  councils  liave  been 
in  existence,  with  their  seats  in  Bromberg,  Berlin,  Magdeburg, 
Hannover,  Fmnkfnrt  a.  M.,  Cologne,  Erfurt,  and  Breslau.  It 
will  be  remembered  that  there  are  20  rli rectories,  so  that  a  cir- 
cuit council  serves  as  an  advisory  board  for  more  than  one 
directory.  The  national  council  is  composed  of  40  members, 
holding  office  for  3  years.  Of  these,  10  are  appointed  and 
SO  are  elected  by  the  circuit  councils  from  residents  of  the  prov- 
ince or  city,  representing  agriculture,  forestrj',  manufacture,  and 

^  Japnn  and  Swltserland  have  aloce  then  eatabHslied  aiisiJar  counclk  on  a 
legal  baala. 
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trade,  according  to  a  sLlieine  of  representation  publisLed  in  a 
rujal  decree*  tH  the  appointed  niembei"8,  3  are  named  bv  tlie 
minister  of  agriculture,  domaius^  aud  foi-ests;  3  by  the  miniBter 
of  trade  and  industry  ;  2  by  the  nuni«ter  of  finance ;  and  2  by 
the  minister  of  public  vvurks.  An  equal  number  of  alternatefiis 
appointed  at  the  same  time.  Direct  bureaucratic  influence  is 
guarded  against  by  tlie  exchusion  from  appointment  of  all  imme- 
diate Stat^  officials.  The  elective  members  are  distributed  among 
provinces,  depiutments,  and  cities,  by  the  royal  order  to  which 
reference  lias  junt  l>ecn  made,  and  bt^lh  members  and  alternates 
are  elected  liy  the  circuit  councils.  The  presiding  officer  and 
his  alternate  or  substitute  are  appointed  by  the  King.  In  addi- 
tion, the  minister  of  public  works  is  empowered  to  call  in  ex|jert 
testimony,  whenever  he  may  think  it  necessary.  Such  special- 
ists, as  well  as  regular  nieinbers*  receive  for  their  services  15 
marks  (about  §3.60)  per  thiy  and  mileage. 

The  national  council  meet^  at  least  twice  annually,  and  dchlj- 
erates  on  such  matters  as  the  proposed  budget^  normal  freight 
and  passenger  jates,  cliLssification  of  freight,  special  and  dif- 
ferential rates,  proposed  changes  in  regulations  governing  tlie 
operation  of  railways,  and  allied  questions.  It  is  required  by 
law  to  submit  its  o|iinion  on  any  question  brought  before  it  by 
the  minister  of  public  works;  or,  on  the  other  hand,  it  may 
recommend  to  the  mijiister  anything  which  it  considers  condu- 
cive to  tiie  utility  and  effeetivene^ss  of  the  railway  service.  Its 
proceedings  are  suhnutted  regularly  to  the  Landtag,  where  tliey 
are  considered  in  cruineetion  with  tlie  budget,  thus  establishing 
"an  organic  connection ""  I>etween  the  national  eouneil  and  the 
parliament.  In  this  way  the  prt»ceedings  are  made  accessible  to 
every  one,  and  an  opportunity  is  given  to  approve  or  disapprove 
what  the  council  does,  through  parliamentary  i^epresentatives* 
The  system  is  one  of  reciprocal  questioning  and  answering  on 
part  of  tlie  minister  of  public  works,  the  natitjnal  conncib  and 
the  parliament. 

The  circuit  councils  are  equally  important  and  intere.sting. 
Since  January  1,  1895,  9  of  these  have  been  in  existence. 
Their  membership,  which  varies  considerably  with  the  different 
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councils,  was  fixed  by  the  minister  of  public  worlcB  in  Decern- 
1>er,  1894.  Any  subsequent  modificulion.s  which  may  have  Ijeen 
made  have  no  bearing  uu  wlitit  we  aie  considering  here.  At 
that  time  the  council  at  Magdeburg  had  only  24,  while  that  at 
Cidogne  had  75  meinl>ers.  The  nature  of  their  composition  can 
best  be  illustrated  by  presenting  an  analysis  of  the  memher- 
shii>  of  one  such  council.  The  council  of  Hannover,  comprising 
the  railway  directories  of  Hannover  and  Miiuster-Westphalen, 
seems  to  he  a  fair  type.  In  tliat  council  we  find  1  representative 
from  each  of  tlic  chamliera  of  commerce  of  Bielefeld^  Geeste- 
niiinde,  nannover,  Harburg,  Flildesheim,  Liineburg,  Minden, 
Minister,  Osnabriirk,  Ostfriesland  and  Papenburg,  Verden  and 
Wesel  J  1  representative  from  each  of  the  following  corporations 
or  societies  :  Society  of  German  Foundries  ij»  liielefeld,  German 
Iron  and  Steel  Industrials  in  Ruhrort^  Craftsmpu's  Union  of  the 
Province  of  Hannover,  Branch  Union  of  German  Millers  in 
Hannover,  Union  of  German  Linen  Industrialists  in  Bielefeld, 
Society  for  Beet  Sugar  Industiy  in  Berlin,  Society  for  the  Pro- 
iiation  of  Common  Industrial  Interests  in  the  Rhine  Country 
and  Westplialen,  in  Diisseldorf,  and  the  Society  of  German  Dis- 
tillers in  Berlin;  4  representatives  from  the  Itoyal  Agineultund 
Society  in  Celle;  3  from  the  Provincial  Agricultural  Si>ciety  for 
We.stphalen,  in  Miinster  ;  1  from  the  German  I>airy  Society  in 
Schhiden  and  Hamburg,  tlie  Society  of  Forestei>»  of  the  Hartz, 
the  North  German  Fore^^ters  in  Hannover,  the  Union  of  Forest 
Owners  of  Middle  Germany  in  Birn stein,  and  from  the  Society 
for  the  |iromotion  of  Moor  Culture  in  the  German  Empire  ;  and, 
lastly,  1  from  the  Society  of  Gennan  Sea  Fishers  in  Berlin.  This 
one  illustration  is  probably  sufficient  to  show  the  thoroughly 
representative  character  of  the  circuit  councils.  If  a  circuit  com- 
prises railways  covering  territory  nf  otiier  German  States,  the 
chaml.)ers  of  commerce,  industrial,  and  agricultural  societies  of 
such  territory  may  also  be  represented  in  the  council.  The  min- 
ister of  public  works  has  powa»r  to  admit  other  members,  and 
frequently  does  so  when  the  nature  of  the  questions  upon  which 
the  council  deliberates  makes  it  desirable.  Thus,  at  a  meeting  in 
which  the  rates  on  coal  and  coke  —  to  be  noted  hereafter  —  from 
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tlie  Rheiiiyli mining  districts  to  the  seashore  were  to  be  considerc 
tliere  were  present  an  Oberpiilsident,  acconipauied  by  an  asses- 
sor, a  deputy  of  a  Regie  run  gsprasideut,  a  Laudrath  (these  three 
are  eivil  administmiive  ollicei^  presiding  over  a  province,  cir- 
cuit, and  department,  respectively)^  a  repi^esentative  of  the  Up|>er 
Mine  Office  at  Bonn  and  at  Dortmund,  of  the  Royal  Miue 
Directory  at  Saarbrikken,  of  the  Royal  Raih'oad  Direct4>r5^  at 
Hannover,  of  tlie  Dortmund  and  Ctronaii  and  Enseheder  Rail- 
road Comjiany  (pJivate),  in  addition  to  the  regular  representatives 
and  voting  members. 

The  circuit  council,  as  has  been  indicated  alx)ve,  stands  in  a 
relation  to  the  railway  directory  similar  to  that  of  the  natitmal 
council  to  the  miinster.  The  law  makes  it  mandatory  ui>on 
the  direetury  to  consult  the  circuit  council  on  jdl  iinpnrtant 
matters  concerning  the  mil  ways  in  that  circuit  Tliis  applies 
especially  to  time-tables  and  rate  schedules.  On  the  other  handi 
the  council  has  the  right,  whicli  it  freely  exercises,  of  making 
reconuuendations  to  tlie  director}.  In  case  of  emergency  the 
directory  may  act  according  to  its  own  judgment  independently 
of  tlie  council,  hut  it  is  required  to  report  all  such  cases  to  the 
standing  committee  of  the  council  and  to  the  council  itself. 
This  provision  supplies  the  elastic  element,  which  enables  the 
railways  to  meet  mumentary  wants*  The  standing  committee 
of  the  council  is  an  important  body.  It  meets  regularly  some 
time  before  the  full  council  holds  its  sessions,  and  its  proceed- 
ings foiin  tiie  basis  of  the  deliberations  in  the  councih  The 
connuittee  receives  petitions,  memorials,  and  other  counnunica-  , 
tions.  The  bearers  of  these  are  invited  to  appear  V>efore  the 
Cfmimittee  and  to  advocate  their  cause.  Questions  ai-e  aslced 
and  answered  on  both  sides,  and  after  all  the  questtoiis  have 
iK'en  presented  the  committee  votes  up<m  the  petition  or  request, 
usually  in  the  form  of  a  resolution  adopted  by  majority  vote, 
recommending  the  council  to  accept  or  reject  the  demands  made 
in  the  petitions.  The  action  of  the  committee  is  reported  on 
each  question  by  a  member  designated  for  that  i)ur[»ose  to  the 
full  council  at  its  next  session.  While  the  decision  of  the  com- 
mittee is  usually  accepted  by  the  council,  it  in  no  way  binds  | 
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that  body.  Before  the  count il  tuQets,  each  memhcr  hns  an 
opportunity  to  exuinine  tlit;  ui"gynK?iil8  preHeutwI  Wfore  the 
committee,  and  the  fiicts  upon  which  its  decisions  are  based.  If 
the  advocates  of  the  petitions  he  fore  the  council  present  new 
evidence,  or  if  the  recoinmendatiuns  of  tlie  committee  are  shown 
to  be  unsound,  the  council  simply  reverses  the  decision  of  the 
committee.    Of  the  nature  of  these  petitions  1  shall  speak  later. 

These  advisory  councils  have  spread  into  Bavaria,  Saxony, 
Wiirttembei'g,  Hesse,  Oldenburg,  Mecklenburg-Schwerin,  Aus- 
tria, Italy,  Russia,  Dennxark,  Roumania,  and,  in  a  much  modi- 
fied form,  into  Fi-aiice.  An  examination  of  the  councils  in  these 
countries  shows  the  same  principle  underlying  them  all  — the 
representation  of  all  tlie  different  economic  interests  in  the  con- 
duct of  the  railways.  In  composition  and  organization  they 
are  much  alike.  They  owe  their  existence,  however,  except  in 
Japan  and  Switzerland,  not  to  law,  but  simply  to  administrative 
orders. 

Tliere  are  still  other  bodies  which,  although  not  created  by 
law  and  not  confined  in  their  activity  to  Prussia,  have  long 
exerted  a  powerful  influence  throughout  the  Empire.  Foremost 
among  these  stands  the  Generalkonferenz  {general  conference). 
Under  its  guidance  the  modern  German  system  of  rates,  called 
Reformtarif,  hixs  been  systematically  developed.  The  general 
conference  meets  annually,  and  discusses  matters  relating  to 
tariffs,  fees,  operating  regulations,  etc.  Thus,  at  a  recent  meet- 
ing the  conference  disposed  of  no  less  than  53  different  items, 
relating  mostly  to  the  classification  of  goods  and  the  adjustment 
of  rates,  all  of  wliich,  as  in  case  of  the  circuit  councils,  had  been 
previously  considered  in  subordinate  bodies  whose  deliberations 
lie  at  the  basis  of  the  proceedings  in  the  general  conference. 
It  is  composed  of  members  representing  all  the  German  rail- 
ways, and  votes  are  distributed  according  to  the  number  of 
miles  of  road  the  members  each  represent,  and  the  total  num- 
ber of  vot^s,  increasing,  of  course,  with  the  growth  of  the  Ger- 
man system,  At  the  meeting  referred  to,  the  totiil  nundjer  of 
votes  was  322,  of  which  ol  were  not  represented.  Of  these  51, 
28  belonged  to  roads  having  1,  10  to  those  having  2,  and  1 
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to  those  having  3  votes.  The  Prussian  State  railways  had 
139  votes,  the  Bavarian  State  railways  28,  those  of  Saxony  16, 
tlie  State  roads  of  A Isaee- Lorraine  11,  the  State  roads  of  Baden 
10,  and  so  on  down,  the  remainder  representing  the  smaller 
State  and  private  railways.  These  figures  show  the  predomi- 
nating influence  of  Prussia  in  the  conference. 

Bodies  sulx>nlinate  to  the  general  conference  have  already  been 
alluded  to.  These  ai*e  the  Tarif-Kommission  and  the  Ausschuss 
der  \'erkeh]  sinteressenteu  (tariff  commission  and  committee  of 
those  intereste<l  in  transportation).  The  tariff  commission  is  a 
standing  committee  whose  memlH?rs  represent  Prussian  State 
n^ads,  2  Swiss  n>ads,  and  1  of  the  railways  of  Mecklenburg. 
It  meets  3  times  a  year,  and  ix^cupies  itself  with  petitions  and 
otht»r  connnunications  fn>m  shippers.  The  committee  of  ship- 
jx^rs  ^Verkehrsinteressenten)  is  composed  of  meml>ers  represent- 
ing agricultiin\  trade,  and  industry:  and  some  of  the  matters 
hn>Uirht  Wfore  it  are  previously  discussed  by  a  subcommittee. 
Both  of  thi^e  Ixxlies  ix^upy  themselves  almost  exclusively  with 
freight  rates  and  matters  immediately  connected  with  them, 
t^ut  of  -o  items  bivught  Ix^fore  them  during  a  2  days'  session 
in  ISl^o,  'J.  were  delilxrated  upon  in  joint  sesi^ion,  although  each 
KmIv  voted  so  pa  ratoly.  Tl.e  discissions  in  these  sessions  are 
so  t!ii»rou^h  that  the  rcCtMiimoiHlations  made  are,  in  the  great 
nu»v:;:y  of  oases,  a  pi  roved  by  the  gei:eiai  oonfenrnee.  Those 
lor.v  >,:<:  r.s  of  :V.o  oo:r. :r.i>s::i  whioi^.  are  adt^j  ted  in  the  form  of 
a  dtv'.\n\:v^: y  <t.i:c:vtr.:  JxvOir.e  bind::  g  up."»n  mt-mbers  unless 
vrotrsts  .iro  r.::.i:o.  >i:  "'.x  :s  '.>ous>td  ir.  ihr  vN"^nferenee  and  com- 
:;;t  :.:'y  .».re,  io-v.i:li:  ix-fore  the  councils. 
:s  :v.:'w.\y  ::v;r^o  :\:.d  raie  unions  which 
.  V  0  : . . .  \  e  t  X  t : :  t  ti  ; .:i  :  r.  fl ut  n oe  on  rates  at 
:  w*:  .  ':  ■  .;<  >  en  exrr»:isevi  by  the  Society 
A  v"  :r  :.:<::.: .  :  ^.  F v^r.  r ded  as  a  Prussian 
■  1  a::.  : : .  ■ . .: :  k  s i: >ees!?:on  a  natioDal 
or^-i:.::  iV.  ::.  rr.:Vr.\::r.i:  :he  railways  of 
!.::c  -:•.  K.  i:"\\r.:.u  Luxemburg.  Holland 
:  rr,><;  \:.  r  "..r.i.  B^:h  State  and  private 
:o  ::.-.:.' 'T^il  :r.     A  s^^ries  of  S  standiif 
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committees  covers  the  special  branches  of  the  service,  and  if 
extraordinary  mattera  arise  they  are  referred  to  special  com- 
mittees. Questions  upon  which  the  society  is  to  act  must  be 
published  at  least  3  months  preceding  the  meeting.  The  pro- 
ceedings have  long  been  published  in  an  official  paper,  and, 
through  custom,  exert  a  powerful  influence.  The  attainment 
of  uniformity  in  construction  and  other  matters  has  been  one 
of  its  great  aims.  In  Europe  the  necessity  for  international 
uniformity  is  much  greater  than  with  us,  and  in  the  domain  of 
freight  traffic  this  has  been  well  attained  by  means  of  an  in- 
ternational treaty,  signed  at  Berne  on  October  14,  1890,  by 
diplomatic  agents  from  Belgium,  France,  Germany,  Italy,  Lux- 
emburg, Holland,  Austria,  Hungary,  Russia,  and  Switzerland. 
It  is  officially  known  as  the  "Convention  Internationale  sur 
le  transport  de  marchandises  par  chemins  de  fer." 

The  history  of  this  international  agreement  dates  back  to 
1874,  the  same  year  that  Miilhausen  inaugurated  the  move- 
ment which  led  to  the  institution  of  advisory  councils.  In 
that  year  2  Swiss  citizens,  residents  of  BUle,  directed  to  the 
governments  of  the  surrounding  States  inquiries  concerning 
their  willingness  to  enter  into  an  international  freight  treaty. 
Drafts  of  such  a  treaty  were  worked  out  in  both  Germany  and 
Switzerland  and  discussed  in  a  congress  at  Berne  in  1878. 
This  congress  submitted  the  draft  of  a  treaty  to  the  different 
governments  for  examination.  Many  objections  were  raised  and 
improvements  made.  Further  conferences,  dealing  also  with  ques- 
tions of  technical  uniformity,  were  held  in  1882  and  1886,  and 
on  October  14,  1890,  the  draft  approved  by  the  third  congress 
was  formally  drawn  up  as  a  treaty  and  approved.  The  original 
treaty  has  been  modified  and  supplemented  in  various  ways, 
partly  by  agreements  among  all  these  countries  and  partly  by 
agreements  among  several  of  them.  Every  3  years,  or  sooner, 
if  one  fourth  of  the  treaty-making  States  demand  it,  a  general 
congress  must  be  called  together  to  consider  improvements  in 
the  agreement. 

As  its  name  indicates,  the  Bernese  treaty  applies  only  to  inter- 
national freight  traffic.    Excepting  articles  the  transportation 
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of  which  is  regularly  munopoHzed  bv  the  post  ofiices  of  tlie^ 
coiitmc'tiiig  Statei^,  the  treaty  governs  all  shipments  of  goods  j 
inmi  or  through  one  of  the  States  to  another.    It  providea  for] 
uniform  tliitnij^^h   hills  of   lading,  prescrilies  routes   for  inter- 
national trallic,  fixes  liability  in  cases  of  delay  and  loss,  prohibits 
speeial  contracts,  rebates,  and  reductions,  except  when  publicly 
announeed  and  nvailal>le  to  all,  and  prescnhes  certain  custom- 
litjuse  regulations.    Not  tlie  least  important  feature  of  the  treaty 
is  the  creation  of  a  eentral  bureau,  organized  and  HupervisedJ 
by  the  Swiss  Bundesratli,  wilh  its  seat  in  Berne,    The  duties] 
of  the  bureau  are  five: 

1.  To  receive  commuoications  from  any  of  the  contmcting  I 
States,  and  to  transmit  tliem  to  the  rest  of  them, 

2.  To   compile  and  publish   information   of  imi>ortanee   fori 
international  traffic,  for  which  {lurpose  it  may  issue  a  journal. 

3.  To  act  as  a  hoard  o(  arbitmtion  on  the  application  of  the 
countries  concerned.  ^J 

4.  To  perform  the  bnsiness  preliminaries  connected  with  pro-^^ 
posed  changes  in   tlie  agi^ement,  and,   under  certain   circum- 
stances, to  suggest  the  njeeting  of  a  new  conference. 

5.  To  facilitate  transactiuns  among  the  railways,  especially 
to  look  after  those  which  have  been  derelict  in  iinancial  matters. 
After  notitie  hsis  been  given  by  the  bureau,  the  State  to  which 
the  railway  Ijehtugs  or  by  whose  citizens  it  is  owned  can  either 
become  responsible  for  the  debts  of  the  road  or  peiTuit  the 
exclusion  of  tlie  roud  frr>m  internaiionid  traffic. 

The  exj senses  of  the  bureau  are  met  by  contributions  of 
contracting  States  in  proportion  to  mileage. 

The  original  agreement  provided  that  any  of  the  States  mif 
withdraw  at  the  end  of  3  years,  on  givmg  1  years  notice*    No  i 
such  notice  has  ever  l>een  given.    Any  violation  of  the  treaty 
can  he  punislied   in  the  cotu'ts*  and  a  judgment  having  lieen 
rendered  in  one  country  the  courts  of  the  others  are  bound  to  | 
assist  in  its  execution,  unless  the  decision  confliet«  with  theirj 
own  laws.    But  so  far  as  the  question  of  fact  is  concerned  there 
is  no  appeal,  and  a  (Jerman  court  is  boun<l  to  accept  the  find- 
ings of  a  court  in  France.    Germany,  Austria,  Hungaiy,  Kuss}ia»J 
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Switzerland,  aod,  to  a  less  extent,  France  have  embodied  pro- 
VLsiom*  of  the  interiialiinial  code  in  their  internal  code,  tlius 
leading  to  uniiicutioii  beyond  the  limits  of  international  traffic. 
To  what  extent  the  liernese  treaty  may  influenee  other  phases 
of  the  national  and  inteniatioiial  laws  of  the  States  of  central 
Europe  cannot  well  l>e  foreseen »  That  States  differing  widely 
in  forma  of  government,  geographical  position,  and  commer- 
cial int^jrests  have  voluntarily  made  themselves  amenable  to* 
a  coranion  code  of  law  unrler  these  circumstances,  again  im- 
presses one  with  the  great  power  and  many-sided  intliience  of 
railways  and  the  healthy  development  of  closer  inteniational 
relations.  The  code  is  binding  for  a  domain  embraehig  nearly 
3,000,000  square  miles  and  260,000,000  people.  It  ranks  in 
importance  with  the  international  postal,  telegraph,  and  copy- 
right unions. 

Proceedinip  of  admtory  councils.  The  leading  features  of  the 
Prussian  railway  administration  relating  to  rates  have  now  been 
presented.  It  remains  to  illustrate  by  means  of  a  few  side  liglits 
from  the  proceedings  how  a  pai't  of  the  machinery  acts.  To  eon- 
vey  a  somewhat  detailed  view  of  tlie  workings  of  the  admin- 
istrative organs  directly  eoncenied  with  tfie  operation  of  the 
railways  would  unduly  extend  this  paper;  liesides,  it  would 
be  a  little  technical  and  not  essential  from  the  economic  point 
of  view.  So  we  shall  content  ourselves  with  a  brief  account  of 
some  of  the  deliberations  of  the  advisoiy  and  other  bodies 
directly  occupied  witli  questions  aljout  rates.  We  shall  save 
time  by  first  obtaining  a  general  idea  of  the  Gennan  system 
of  rates,  for  which  purpose  the  general  plan  of  the  German 
reform  tariff  is  here  given : 

Gesman  Ta^eiff  Schbmb 


1.  Fast  freiglii  by  the  piece  (express  package  freight). 

2.  Faat  freigiit  by  the  car  load* 

3.  Piece  goods  (less  than  ear  loads). 

4.  General  car-load  cla^s  Alt  in  shipments  of  at  least  50OO  kilograms. 

5.  General  car-load  class  B^  in  sbipmenis  of  at  least  10,000  kilograms. 

6.  Special  tariff  A  2,  in  shipments  of  at  ieast  5<K»0  kilograiu^, 

7.  Special  tariff  1,  II,  III,  in  shipments  of  at  least  10,000  kilogrania. 
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The  rates  find  wliat  pertuins  to  them  are  officiall}^  publishea 
in  voluniuH  nut  aiilike  our  mujitlily  nmgazines*  This  tariff 
Bcheiue  was  first  introduced  in  1877,  and  through  the  influenee 
miiinly  of  the  general  conference  it  has  become  gradually  more 
unifitHl.  It  is  obvious  that  the  price  of  transportation  of  goods 
becomes  less  as  they  fall  into  a  class  farther  down  the  list.  The 
genei"al  car-load  classes  include  goods  of  higher  value  not 
enumerated  iii  any  of  the  special  tariffs,  while  the  special  tariffs 
I,  II,  and  111  embrace  less  valuable  goods  —  their  value  failing 
by  tiegi'ees  —  so  that,  generally  speaking  — 

Special  tariff  I  includes  manufactured  goods. 

Special  tariff  II  includes  intermediate  products* 

Special  tariff  III  includes  raw  materials  and  bulky  goods 
small   value,  such  as  certain  w^aste  products  of  gas  factories, 
tanneries,  paper  factories,  slaughterhouses,  etc* 

Special  tariff  A  2  is  for  goods  bckjugiiig  to  special  tariffs  I 
and  II  in  consignments  Ijelow  10,000  and  above  5000  kilogmms. 
Goods  belonging  to  special  tariff  III,  but  weighing  less  than 
10,000,  tliongh  at  least  5000  kilngrams,  are  transported  at  the 
rates  of  special  tariff  IL  Then  lliere  are  special  rules  and  rates 
for  such  things  as  explosives,  precious  metals,  vehicles,  timber, 
fish,  bees,  meat,  carrier  doves,  etc.  Questions  as  to  classification 
and  the  transference  of  goods  from  one  class  to  another  often 
arise.    Here  is  a  tyiJicai  case: 

The  Chamber  nf  Commerce  of  Lennep,  a  Rhenish  city,  peti- 
tioned tlie  general  conference  to  transfer  manufactured  horse- 
shoas  —  "  raw  hoof  in  ins,"  the  Germans  say,  Ijut  which  will  here 
be  designated  simply  as  "horseshoes"  —  from  special  tariff  I  to 
special  tariff  IL  A  prominent  business  firm  brought  the  question 
before  one  of  the  railway  directories,  and  from  there  it  was 
carried  before  the  minister  of  public  works.  The  minister  con- 
sulted the  permanent  tariff  commission  and  the  committee  of 
shippers,  and  finally  the  question  was  brought  before  the  advisory 
councils. 

The  petitioners  asserted  that  the  manufacture  of  horseshoes 
was  a  new  industry  which,  after  many  costly  experiments,  had 
only  recently  gained  a  firm  foothold ;  that  the  trade  had  been 
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ndually  growing,  especially  with  the  Hast,  and  that  eoiisit^n- 


Itiilv,  Austria,  and  otht 


lenta  had  been  sent  to  liussia, 
tries.  In  domentic  trade  the  use  of  these  horseshoes  had  l>eeii 
promoted  by  military  authorities  and  street-car  companies,  be- 
cause it  lessened  cost  and  lelieved  the  blacksmith  of  much 
purely  mcchaiucal  ^vork.  It  enabled  him  to  do  better  work 
more  cheaply  and  witli  greater  unifoimity.  The  charge  that  it 
hindered  the  education  of  skillful  blacksmiths  was  untrue. 

Extensive  stutistieal  tables  were  intro<Iuced  to  show  that  the 
life  of  the  industry  dependeil  upon  tlie  desired  change  in  rates. 
Horseshoes  were  subjected  to  the  same  rates  as  line  iron  and 
steel  goods,  while  they  properly  belonged  to  internieiliale  prod- 
ucts in  special  tariff  IL  Many  of  tlie  factories  were  unfavor- 
ably located,  and  it  was  one  of  the  highest  duties  of  the  SUite 
to  promote  industrial  activity  in  regions  which  lie  aAvay  from 
the  great  channels  of  trade,  if  it  could  l>e  done  without  too 
great  a  sacrifice  on  part  of  the  public.  The  desired  concessions 
on  part  of  the  railroads  would  do  this.  It  wiis  unjust  for  the 
representatives  of  the  Saxon  Stat«  railways  to  assert,  as  they 
had  done  in  the  tariff  commission,  that  the  eliange  in  the  classi- 
fication of  horseslioes  would  benelU  the  Uiienish  industry  only. 
Particularistic  designs  should  not  be  suspected  in  a  movement 
which  was  deeply  rooted  in  economic  necessities.  The  repre- 
sentatives of  the  Bavarian  railways  had  considered  fiscal  ivasons 
only,  but  these  alone  could  not  he  decisive.  It  would  not  be 
businesslike  for  tlie  State,  in  order  to  gain  a  temporary  advan- 
titge,  to  sacritiee  the  very  source  of  this  gain.  The  railways 
would  fare  worse  with  high  rates  and  a  stagnant  industry  tlian 
with  Inwcr  rates  and  a  prosperous  industry,  and  it  was  safe  to 
assert  that  the  desired  change  would,  through  an  increased  out- 
put, ultimately  yield  a  greater  income  to  the  railways.  The  es- 
tablished system  of  rates  would  not  be  prejudiced;  besides,  when 
the  question  of  system  is  Imlanced  against  that  of  the  welfare  of 
an  industry  the  latter  should  prevail.  The  nationalization  of  niil- 
ways  was  undertaken  not  for  fiscal,  but  for  economic  reasons. 

These  were  the  main  features  of  the  petition.  The  petition, 
together   with  the   records  of   previous   deliberations    on  the 
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question,  was  brought  befoie  tlie  stentling  committee  of  !m^T\ 
the  circuit  councils,  hj  whiL-h  the  arguments  were  reviewed 
and  new  evidence  introduced,  (/an  ihese  borseahoea  be  classed 
with  rod  iron?  Are  they  an  intermediate  product?  Could  not 
plowshares  and  other  articles  demand  a  like  change?  What 
is  the  relation  of  the  proposed  change  to  the  competition  of 
Swedish  iron?  Is  it  true  that  the  manufacture  of  Ijorsei^hoes 
injures  the  craft  of  blacksmiths?  Will  it  lead  to  a  wider  use 
of  horseshoes  and  consequently  to  an  improvement  of  agricul- 
ture? Such  were  the  questions  whieli  the  committee  con^ideredt 
and  in  res]>onse  to  which  evidence  of  individuals  and  of  societies 
was  presented  and  sulijected  to  the  most  rigid  examination  by 
specialists  of  various  classes.  From  the  committee  tbe  question 
went*  as  all  questions  considered  by  the  committee  do,  before 
the  full  ccnnicil,  hy  whieli  the  report  of  the  committee  was 
reviewed  and  the  hoi-seshoe  prol>lem  linally  disposed  of. 

In  a  similar  manner  lK»th  the  comniittee  and  council  deliber- 
ated upon  a  petition  of  the  Agricultural  Society  of  Rhenish 
Prussia  to  plaice  street  sweepings  in  the  special  class  with  fer- 
tilizers and  to  reduce  rates  for  sluirter  distances,  Wcause  sweep- 
ings are  used  only  within  lixmi  10  to  20  kilimietcrs  of  the  cities. 
The  sweepings,  it  was  assertetl,  had  consideralde  value  for  agri- 
ctdtnre,  Vnit  that  the  dilheuliy  »vf  disiiosingof  them  had  led  some 
cities,  notably  Ilamhnrg,  to  dcsUoy  them,  thus  depriving  agn* 
culture  tif  a  valuable  agent.  The  composition  and  value  of 
sweejutH^s  were  exsuoined  and  cuiiipared  with  other  fertilizers 
now  avaihdtle,  and  ihi^  pidbable  elTect  on  the  use  of  these  con- 
sidered. At  the  same  sessi<m  of  the  committee  the  change  in 
time-tidiles  for  the  summer  period  was  regularly  considered. 
Twenty-eight  items  were  piesented  by  the  14  different  mem- 
bers, involving  the  time  nnd  frequency  of  passenger  trains.  All 
propositions  \vhi(*h  receivt'd  a  majority  vote  in  the  committee 
were  hmnght,  of  course,  hefore  tlie  fidl  councib 

In  speaking  of  the  composition  of  circuit  councils  refei^nce 
was  made  to  the  question  rjf  rates  on  coal  and  coke.  One  of 
the  railway  directories  brouglit  before  the  standing  c{>mmittee  of 
the  circuit  council  a  question  first  submitted  in  a  petition  of  the 
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chamber  of  commerce  of  Bielefeld  nntl  siili8e(2iiently  indorsed, 
eitlier  in  part  or  entire,  by  other  organizalioes.  The  petition 
sought  a  temporary  s^usttenyion  of  rates  applicable  to  coke  and 
coal  sent  from  the  Kbenish  mining  district-ss  to  the  German  sea- 
shore and  to  foreign  countries.  The  sus[)ension  was  to  remain 
ill  effect  until  the  prices  in  the  coal  market  should  return  to  a 
normal  level. 

In  the  consideration  of  this  question  the  railway  directory 
asked  tlie  committee  and  council  to  deliver  an  opijiion  on  eacli 
of  the  following  points:  (1)  Is  the  level  of  prices  of  coke  and 
coal  in  the  Rhenish-Westphaliau  district  an  abnormal  one?  (2) 
How  must  the  prices  of  coke  and  coal  be  constituted  in  order 
that  their  level  may  be  characterized  as  normal?  (3)  Should  a 
permanent  or  temporary  suspension  of  existing  freight  mtes  on 
eoke  and  coal  he  recommended  in  order  tu  cU'ect  a  i eduction  of 
prices  within  the  country?  (4)  What  markets  and  what  rates 
come  into  consideration  in  case  of  the  temporary  or  j)ermanent 
suspension  of  the  rates  in  question?  Shall  the  rates  to  foreign 
countries  or  also  the  rates  to  the  seashore  be  changed?  (5)  What 
will  be  the  probable  effect  of  the  pro[)oscd  suspension  of  rates 
with  reference  to  tlie  sale  and  the  price  of  coal  and  coke  within 
the  country  ? 

Tn  both  the  committee  and  in  the  council  this  problem  was 
thorougldy  dissected.  Naturally  tit  ere  were  differences.  Abnru- 
raal  prices  were  thought  to  be  prices  which  include  an  element 
of  profit  out  of  proportion  to  tlie  other  constituents  of  price. 
On  the  one  hand,  a  profit  of  40  per  cent  wjls  shown  to  exist, 
which,  however,  tlie  experts  present  at  once  proved  to  be  con* 
fined  to  two  specially  favored  mines.  In  computiitioos  to  ascer- 
tain the  average  selling  price  of  coal  there  w^as  a  difference  of 
several  marks,  whieli  called  forth  tlie  most  rigid  examination  of 
tlie  statistics  and  other  evidence  upon  which  the  figures  were 
based.  The  railway  authorities  showetl  that  in  5  years  the  out- 
hiy  for  coal  for  locomotives  had  risen  from  4i  to  7  per  cent  of 
Their  total  expenses,  while  coal  was  still  rising,  and  the  coal 
raeu  showed  that  their  cost  of  production  had  risen  because  of 
advances  in  wages  and  expenses  connected  with  insurance.    It 


S20  RAILWAY  PROBLEMS 

was  s;iiil  that  the  present  low  rates  for  the  transportation  of  coal 
had  been  introduced  at  a  time  when  the  coal  industry  had  lain 
prostrate,  and  that  now  all  other  industries  were  suffering  from 
the  high  price  of  coal,  and  that  this  advance  in  freight  rates  on 
coal  and  coke  would  check  exportation  and  force  down  prices 
at  home.  A  decrease  in  exportation  was  deplored  by  represent- 
atives of  the  German  marine.  In  conclusion,  among  both  the 
advocates  and  the  opponents  of  the  change,  the  opinion  was 
expressed  that  there  was  reason  for  rejoicing  in  the  thorough 
airing  which  this  question  had  received ;  that  it  would  lead  to 
a  better  understanding  of  actual  conditions,  and  that  the  coal 
industrj'  would  hereiifter  be  more  inclined  to  give  due  consider- 
ation to  the  condition  of  other  German  industries. 

We  come  now  to  the  consideration  of  a  question  which,  per- 
haps even  more  forcibly  than  what  has  just  been  related,  illus- 
trates the  comprehensiveuess  and  fair-mindedness  with  which 
the  railway  authorities  investigate  the  problems  which  affect 
wide  economic  interests.  It  is  a  petition  submitted  by  the  min- 
ister of  public  works  to  the  national  council  for  an  expression 
of  opinion.  The  printed  evidence  sent  to  the  council  alone 
covers  alx>ut  500  folio  pages.  The  problem  submitted  by  the 
minister  to  the  national  council  was  this:  Giving  due  consider- 
ation to  the  financial  condition  and  the  financial  interests  of  the 
State,  is  it  conducive  to  the  general  economic  interests  of  the 
country  (1)  to  introduce  special  reduced  rates  for  all  kinds  of 
manures  and  fertilizers,  irrespective  of  their  nature,  and,  if  so, 
what  rates?  (2)  to  introduce  special  reductions,  and  to  what  ex- 
tent, for  the  transportation  of  (a)  potassium  salts  —  without  dis- 
crimination or  only  '^  raw  salts"  —  and  phosphate  ;  and  (6)  linie^ 
in  pieces  or  powdered,  used  for  fertilization  ? 

This  was  submitted  in  October,  1893.  During  March  of  that 
year  the  Herrenhaus  had  passed  a  resolution  requesting  the 
Government  to  introduce  reduced  special  rates  for  fertilizei-s, 
a  numl)er  of  which  were  specified  in  the  resolution.  As  stated 
in  siip{)ort  of  the  resolution,  the  necessity  for  it  lay  in  a  cheap- 
ening of  elementary  utilities  in  order  to  maintain  and  promote 
agriculture  and  to  increase  the  receipts  of  the  railway  from  the 
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traffic  with  the  interior.    Tbe  same  resolution  had  previously 
been  adopted  by  the  budget  commission  of  the  Landtag, 

In  Ttin^nmse  to  this  resolution  the  minister  of  public  works 
sought  information  from  the  minister  of  agriculture,  domains, 
and  forests,  and  all  the  different  agricultural  experiment  sta- 
tions as  to  the  occurrence  and  production  of  natural  and  aili- 
ficial  manures  iu  different  parts  of  the  countiy,  their  price  and 
value  in  use,  and  the  nature  of  their  application.  Various  com- 
misHious  reported  on  the  prices  at  which  different  fertilizers 
could  be  profitably  used  on  different  soils.  The  agricultural 
authorities  showed  where  and  to  what  extent  these  soils  existed, 
and  elaborata  stiitistics  of  tlie  railways  and  maiiufacturem  told 
how  much  had  actually  been  consumed.  In  this  lay  the  vital 
issue  —  the  capacity  of  the  land  to  absorb  profitably  artificial 
manures,  and  the  adaptability  of  the  farmer  to  secure  them. 
The  national  council  said  that  a  simple  expression  of  its  appre- 
ciation of  the  great  economic  significance  of  the  use  of  both 
natural  and  artificial  manures  was  not  sudicient,  but  that  an 
exact  and  conscientious  examination  of  the  effect  of  existing 
rates  on  the  widest  and  most  effective  use  uf  these  was  neces- 
sary. The  delil>erations  of  the  committee  of  shippers,  the  tariff 
cominissiuu,  the  general  conference,  and  the  evidence  submitted 
thmugh  the  miaister  of  public  W'orks  were  all  thoroughly  sifted 
by  the  standing  conmiittee  of  the  national  council  hefore  the 
case  went  before  the  full  council  for  its  final  verdict. 
.  Marbles,  slates,  and  pencils  even  have  been  the  object  of  the 
most  serious  deliberations  of  bodies  so  large  and  so  dignified  as 
the  general  conference  and  the  national  council.  A  memorial  was 
addressed  to  one  of  the  railway  directories  by  the  marliles,  slate, 
and  pencil  industry  of  Thnringia,  praying  for  a  detariOization 
of  these  articles.  The  memorial  gives  a  detailed  account  of  the 
manufacture  of  marbles,  slates,  and  |jencil8  in  Thuringia,  and 
points  out  the  places  where  it  meeti*  competition.  It  gives  the 
cost  of  production^  output,  markets,  prices,  and  the  rates  of 
transportation.  The  conditions  of  tlie  laboring  population  are 
described,  and  the  probable  effect  of  a  change  in  rates  on  their 
welfare  is  analyzed.    (One  may  be  pardoned  for  turning  aside 
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to  state  timt  the  laljorei^  there  eii^^uged  in  the  manufacture 
elates^  althaugh  exposed  to  the  danger  of  completely  undenDi&-> 
ing  their  health,  receive  often  no  more  than  12  cents  fur  a  day's 
work  of  18  hours.)  The  railway  directory  to  which  the  memo- 
rial was  sent  addressed  a  letter  of  inqiiiiy  to  the  manufacturer 
of  slates  and  iiencik  in  Westphalia,  whose  business  wauld  be 
affected  by  the  competition  of  Tlurringia,  calling  for  information 
on  various  points  relating  to  this  industiy.  This  reply,  together 
with  the  memorial  and  supplementary  material,  was  submitted, 
tlirough  tlie  minister  of  public  wijrks,  to  the  national  council, 

Une  cannot  read  these  documents  without  heing  impressed 
with  the  sincere  desire  of  the  railway  authorities  to  do  justice 
to  all  competitors  and  at  the  same  time  to  make  such  clianges 
as  will  better  the  conditions  of  peojale  like  these  laborers  in 
Thuringia.  Whether  or  not  the  benefits  arising  from  a  change 
in  rates  would  really  accrue  to  these  [leople  was  most  carefully 
considered.  The  material  submitted  for  consideration  in  decid- 
ing this  que^stion1  as  in  case  of  the  prece4ling  questions,  furnished 
/idence  on  every  point  w^hich  was  raised*  The  moderation  with 
"which  the  petitions  are  drafted,  t!ie  high  plane  upon  wliich  the 
debates  are  carried  on,  the  ilionaigh  conscientiousness  and 
judicial-mindedness  with  which  the  aiguments  are  balanced  in 
reaching  a  decision,  all  manifest  a  torn*  not  unlike  that  of  the 
decisions  of  our  Ix'st  courts  of  justice. 

Summary  and  rmutrkn,  Prussia  began  with  a  general  law. 
In  tins  respect  her  history  is  the  direct  opposite  of  that  of  our 
States,  Treating  this  general  law  as  a  nucleus,  legislation,  royal 
and  ministerial  orders  and  rescripts,  and  custom  have  developed 
two  distinct  groups  of  railwfiy  administrative  organs,  each  reptts 
seating  distinct  sets  of  interests,  yet  both  working  ctioperatively. 
On  the  one  hand  we  have  a  group  of  organs  which  represents 
railway  interests  in  particular  and  which  takes  the  railway  point 
of  view.  The  minister  of  public  works,  the  railway  directories, 
the  general  conference  and  tariff  commission,  and  the  Society  of  | 
German  Railways  fall  into  this  group,  although  the  two  latter 
stand  in  a  measure  on  tlie  border  line,  and  none  of  tliem  are 
confined  exclusively  to  railway  interests.    Legal  responsibility  is 
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fixed  in  the  first  two.  On  the  other  hand*  we  have  the  national 
and  circuit  councils  with  their  8t4inclin£^  committees  and  the  coin- 
niittee  of  shippers*  These  primarily  tuke  tlie  social  and  economic 
point  of  view.  They  are  not  legally  responjsible  for  the  conduct 
oi  the  railways,  but  act  as  atlvisory  hodies.  They  represent  all 
the  different  interests  oi  the  nation,  and  tlirongh  them  every 
citizen  has  not  only  an  opportunity  but  a  riglit  to  make  his 
wants  known. 

The  marble  and  slate  industry  of  Thiiringen  is  relatively  in- 
significant, yet  of  vital  importance  to  the  inhabitants  of  that 
section  of  the  country.  We  have  seen  how  complete  an  exami- 
nation the  petition  of  tliese  peojjle  received  at  tlie  hands  of  tlie 
highest  authoritie's  of  the  laud.  A  fair  and  prompt  hearing  can 
be  denied  to  no  man,  rich  or  poor,  Tijc  railways  are  made  real 
servants.  All  tlie  athninistralive,  legal,  and  advisory  bodies  are 
organically  connected  with  one  another  and  with  the  parliament. 
The  lines  may  be  drawn  taut  (nnu  sihove  as  well  as  iVoni  below. 
The  elaborate  system  of  local  olliccs  makes  the  system  demo- 
cratic, and  the  cabinet  office  and  the  directories  give  it  the  neces- 
sary centralization.  The  system  presents  that  unity  which  a  great 
business  requires,  on  Uie  one  hand  ;  and,  on  the  other,  that  rami- 
fication and  clsLsticity  which  the  diverse  and  manifold  interests 
of  a  great  nation  netfd  for  their  growth  and  expanHion. 

In  the  formatitm  of  the  councils  the  elective  and  the  a[ipoint- 
ive  elements  ai*e  so  well  proportioned  that  it  is  ini[)Ossil*!e  to 
**  pack  "  any  one  of  tlieni.  In  this  respect  each  body  is  a  cheek 
on  the  other.  It  is  easy  to  reproach  the  system  with  **  bureau- 
cracy,^' but  to  give  adeqtuite  su}jport  to  such  a  stigma  would 
he  an  inipcjssihle  task.  We  need  otdy  recall  the  analysis  of  the 
niemhership  of  one  of  the  councils.  Farmers,  dair}'men,  fisher- 
men, foresters,  traders,  niinci-s,  manufacturers  —  tlie  long  array 
of  human  professions  have  here  their  representatives.  One 
representative  may  shape  his  views  according  to  some  particular 
philoso|>liy  of  the  State,  Another  will  at  once  restore  the  balance 
by  presenting  the  opposite.  One  member  may  make  extreme 
statments  al>ont  some  branch  of  trade  or  industry.    Another  will 
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furnish  exact  information  for  ite  refutation.  I  doubt  whether  we 
can  find  anywhere  in  the  world  deliberative  or  administrative 
bodies  in  which  the  tone  and  the  many-sidedness  of  the  proceed- 
ings, the  amount  and  variety  of  special  knowledge  displayed, 
and  the  logic  of  the  debates  present  more  points  of  excellence 
than  in  these  councils  and  other  bodies. 

If  from  the  point  of  view  of  the  railways  nothing  should  come 
of  these  proceedings  —  a  most  violent  assumption  —  the  informa- 
tion brought  together  would  alone  make  them  invaluable.  No 
investigating  committee  of  Congress  or  legislature  ever  had  a 
better  array  of  talent  in  every  field  at  its  disposal  and  under  its 
control  than  is  found  in  one  of  these  councils  or  commissions. 

It  is  not  my  purpose  here  to  present  new  schemes,  or  to  sug- 
gest ways  and  means  by  which  existing  institutions  of  our  own 
country  might  be  modified  to  perform  similar  functions.  But 
let  me  ask  whether,  if  our  coal  and  iron  industiy,  or  fruit  and 
cattle  raising,  or  any  other  industry,  were  to  receive  an  exami- 
nation like  that  given  to  the  Khenish  coal  and  coke  industry, 
many  things  might  not  be  different  from  what  they  now  are  ? 
Imagine  a  well-organized  assembly  whose  members  could  speak 
for  the  railways,  for  wheat  and  cattle,  for  fruit  and  steel,  for 
forests  and  for  mines,  and  is  it  not  probable  that  the  effects  an- 
ticipated in  the  circular  letter  of  1875  would  make  themselves 
felt  also  in  the  United  States  ?  Both  our  railways  and  the  public 
have  repeatedly  gone  to  extremes  because  neither  understood 
the  other.  A  system  like  the  Pmssian  reveals  the  railways  to 
the  public  and  the  public  to  the  railways.  It  tends  to  remove 
blind  prejudice  and  violent  measures  on  both  sides.  By  reflect- 
ing accurately  the  existing  conditions,  these  conferences  lead  to 
tolerance,  forbearance,  and  mutual  concessions.  The  conclusions 
reached  often  have  as  salutary  an  effect  on  industrial  situations 
as  suspended  judgments  of  our  courts  on  defendants.  It  would 
be  diflicult  to  find  in  Prussia  to-day,  among  the  representatives 
of  any  class  or  interest,  objections  to  the  entire  railway  system 
which  are  not  relatively  insignificant.  Both  the  public  and  the 
railways  have  gained  more  and  more  as  the  system  has  developed. 
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It  will  doubtless  have  been  noticed  that  in  the  discussion  of 
the  council  proceedings  the  decisions  and  their  effect  were  not 
stated.  It  was  my  purpose  simply  to  show  the  nature  of  the 
councils,  and  either  a  negative  or  an  aflBrmative  vote  would 
throw  no  additional  light  on  the  problem.  Without  a  full  pres- 
entation of  local  details  it  could  mean  little  to  state  that  the 
council  voted  to  place  sweepings  into  the  special  tariff  with 
fertilizers. 

Balthasab  H.  Meyer 

Madison,  Wisconsin 
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Construction  Companies,  lOS  et  seq. 
Constructive  Mileage,  159 
Corn 

Rates  on,  491,  513 
Cost  of  Service 

In  (J rain  Rates,  506 

See  uLho  Rates,  etc. 
Cotton 

Rates  on,  258,  360 
Credit    Mobilier   Company,   108  et 
seq. 

Danville,  Va.,  Case,  402 
Denver 

Rates  to,  451 
Depreciation,  702 
Differentials 
On    Lumber,   237 ;    in   Connection 

with  Canadian  Pacific  Rates,  347 ; 

in  Transcontinental  Traffic,  459 ; 

on  Export  Grain,  494 ;  in  England, 

751 
Distance,  329 
Division  of  Territory 

By  Southern  Lines,  168 
Domestic  Rates.    See  Export  Rates 
Drew,  Daniel,  3 
Dry  Goods  Rates,  340 

Eau   Claire,    Wis.,   Lumber   Case, 
231  et  seq. 

English  Railway  and  Canal  Com- 
mission, 742  et  seq. 
Constitution  of,  742 ;  Terminal  and 
Through  Rates,  744  ;  Reas<mable 
Facilities,  747 ;  Undue  Preference, 
749 ;  Preferential  Rates,  758 ;  Con- 
trol over  Rates,  765 ;   Perstuniel 
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and   Work  of   the   Couimission, 
772  ;  Comparison  with  the  United 
States,  786 
Equalizing  Ratks,  321 
Erik  Railroad,  1  et  seq. 
Export  Kates,  363,  487  et  »eq. 

History  of,  488 ;  Production  and 
Export  of  Wlieat  and  Com,  490 ; 
on  Grain  and  (Jrain* Products,  502, 
620 ;  under  Interstate  Commerce 
Act,  508  ;  and  Import  Kates,  501) ; 
in  England,  751 

Fkdrral  Courts,  619 
Fertilizer 

Kates  on,  314,  359 
Fink,  Albert,  130 
Flour 

Kates  on,  297,  487  el  kq.,  502 
Formes,  J.  M.   See  Chapter  11 
Fourteenth  Amendment,  597 

And  Kates,  716-741 
France 

Railway  Regulation  in,  792  ;  Official 
Machinery,  798;  Change  of  Rates, 
795 ;  Tariffs,  797 
Franchise  Valuations,  616 
Frauds  in  Construction,  85  ct  neq. 
Furs 

Classification  of,  522 

Georgia  Railroad  Commission 

Kates  fixed  by,  316 
Germany 
Ownership,  800 et  He(j. ;  Organization, 
801  ;    International    Agreements, 
810 ;  Tariffs,  812  ;  Procedure,  816 ; 
Sununarv,  819  ;  Comparison  with 
United  States,  821 
GoiTLD,  Jav,  33  ct  nty. 
Grain  E levator  Cases,  607 
Grain  Rates,  487  ct  scff. 

And  Grain  Products,  502 
Granger  Cases,  597,  fiOl,  606,  717 
Great  Northern  Railroad 

St.  Cloud  Coasts  297 
Great  Nokthern  Valitation,  710 
Ghkkx  Lines,  163  ct  seq. 

Hakhiman  Merger.  See  Chapter 
XXII 

IIki'hikn  Act.  See  Interstate  Com- 
merce Act 

Illinois  Ckntual.    Sec  Chapter  II 
Import  Katks,  r)09.  751,  768,  785 
ib'ec  aho  Export  Kates 


Inter-railway    Stock    Ownership, 

587 
Interstate  Commerce  Act 
Power    to    Prescribe    Rates,    187 ; 
and    Export   Rates,    508 ;    Com- 
parison with  English  Conditions, 
786 
Interstate  Commerce  Commission 
Power  to  l*rescribe  Rates,  187 

Jobbing  Rates,  887 
Joint  Rates.   See  Prorating 
Joint  Through  Rates,  339  et  seq. 
Judicial  Review 

Doctrine  of,  619 ;  in  England,  772 

Kansas  Salt  Field,  216 

Lake  Competition.  See  Water  Rates 

Land  Valuation,  694 

Less  than  Car-Ix>ad  Rates.  iS'eeCar- 

Load  Rates 
Long  and  Short  Haul 

Salt  Rates,  229 ;  iu  the  Chattanooga 
Case,  266;  St.  Cloud  Case,  297, 
808 ;  Alabama  Midland,  357,  878 ; 
Louisville  &  Nashville  Decision, 
361,879;  Dawson,  Ga.,  887 ;  Dan- 
ville Case,  402  ;  in  England,  755 
See  Alabama  Mi(llaii<l  Case 
Louisville  &  Nashville  Railroad, 

252 
Lumher  Rates 

Eau  Clairt»,  Wis.,  Case,  281  el  seq. 
Rogue  Differentials,  287 

Market  Competition,  480 
The    Salt   Case,    216;    in   Jobbing 
Trade,  337  et  seq. 
Maximum  Freight  Rate  Decision, 
187 
Nel>raska  Case,  614 
Michkjan 

Early  Conditions  in,  62  ei  seq. 
Michic;an  Central 

See  Chapter  II 
Mii>-Western  and  Pacific  Competi- 
tion, 579 
Minimum  Rates,  242 
Minneapolis 

Rates  from,  508 
Minnesota  Rate  Case,  642-715 
History,  642  ;  Economic  Conditions, 
(W6  ;*  'I\)n-Mile  Rates,  650  ;  Local 
and  Through  Rates,  651  ;  Other 
State  Cases,  658:  Rate-Making 
Power,   660 ;    Early   Regulation, 


^^^^^^^^H  ^^H 

1 

^^^ 

4 

)EX                                      829    , 

F 

m\;  FeiU'ial  Dwi«ioiis,  r.72-li81  ; 

TranHrniitbienLaU  420 ;  Gulf  Ports, 

Fliy.sical  Vahiatinti,  *183 

4K8  ;  Kxpirt  and  Dniiiestir,  4H7  ; 

MlNNKHttTA    Ka  rt:  fAfiKS,   71U 

JialiriLil   Deterndiiatioii  of,   507  ; 

Mia**lS'HJl|-|    UlVKIi    HATK^^iT 

in  Kjj^land,  742 

^ 

M I a»or  111  U J  \  i: u  \i \  r ii8,  33U 

Hte  (jUti  Wiiii^r  RaLfH,  t.4t%.  Southern 

tt 

MOKH  tJ.   ILLINOIJ*,  717 

Hateii,    Traiiwontineutul     Ratv*i, 
and  Trunk- fJne  Ration 

NAj^Hvuj.ic.    See  ('liatt4inno*^a  Cafie 

H  K  A  HON  A  11 L  H    R  A  T  K  J* 

N  A  V  A  L  Sto  It  b;«  C  A  ?*  »i .    ^Set^  Sn  v :\ n  1 1 a  1 1 

Di'li^riiiiiiatif^n  of,  5P7  d  sty.;  \uvWt 

NfcUiKA^KA   Maximivm   FllKItaiT  Hatk 

Ihii'lriiH^  nf  Jndirml  Rmirw,  Oil* 

Cakk,  (M4 

H    stif,   {mt    ChaptefH    X  X  V   aitil 

u 

Nkbkaska  Maximi  m  Ratk  Casks,  726 

XX Vt);  KiigUwU  Pri'scnpUon  of, 

■ 

Neva  t*\  Ka  t  lmo,%  i*  Cojn 3« ij^jhon  Cask, 

705 

p 

W4  d  st^f. 

Rkhatkh 

Nevada  Uatkh,  4m 

SUt  k  i  a  rd  (HI,  1  >2  ti  nrtf . ;  T  rnii  won  - 

N  K  W    V  f  1 R  K   C  K  ST  U  A  t .,   ( I  ft  SVf{ . 

tinHital,H02,  457;  nndur  AnR'udtd 

NoKTHKHx  Pacific    HAiLiiOAi* 

Law,  74» 

St.  ri.rml  Vixsi,  2117 

REOr  LATION 

NOIITIIKUN    J'A(  IKK     VaIJATJOS,  (IHl> 

(T(ni*niTni"ntal,  in  Eni^laiid,  742  ;  in 
Franrt",  71*2  ;  in  Germany,  8iH) 

^ 

Ohio  Hivkk 

RKJMioorrTivK  Vam  K,  007                         r 

■ 

UaiHw  from  riiini^io,  KKl,  4^2 

Mmnr  or  Way  \'ALrATifis»  OlM 

p 

(JMAliA    IViOL.  80 

U I V  K  It  Th A 1  FH  .    See  W ator  Uatos 

Ol'KttATINti    KPFini^N*  V,  51»'i 

RorKKFKJJ,FH,  .liniN  D,,  02  ti  siy 

<)HE(i*»N  Hatb?h,  ij81 

Rot  KV  MoiNTAiN  Rates,  405 

UkII-VNTAL    liATKW,  582 

iUvsEH^nii' 

♦St.  Piaki*,  Minn.,  Cahb,  207,  414 

111  tirniiauy,  800  d  neq. 

St.    Loi  IK   BrHiSKMK  Mkn'h  Lfai.i  k 
Cask,  420 

l*AriFi<"  Coast  Ratk«,   tSefT!*aiiac::«tii- 

8 A  f .T  Rat  i:h  .    Set  Cha  p  te  r  \'  H 

tiiHiiital  liatfs 

Savannah,  Ga. 

J*A?iA?HA    CuMI*ETlTHm,   442 

Naval  Store*  Ciw*e,  252;  Ft'nib>,er 

l*KK**t»7»iAL    Dim   III  Ml  NATION.      ScC    Rfe- 

Cane,  314 

bat+* 

SoifTllKHN  pAf  JFd'  Sv^tfm.  570 

PiiVHH  AL  Valiatiok,  (J&i-71 5,  734 

Sot' Til K as  R\ii.iioAis  402  d  .fo/. 

Plant  SVHTK3H,  252,  314 

Mapuf,  154 

'l 

PCH»U*  AM*   Pf»<»MNli 

StiiTiiKJix     Rah.ww     iS:     STl-JAW«ini» 

Uiiiaha,  80  ;  Smulienj  Raihvay  and 

AvMM  lATioN.  128  d  ^y/.,  102,  271 

St*'arushii>  A  sh(  vela  Li  on,  128  d  Mtfr, 

Cnininon  E'otnts,  323,  3(^i 

Orgaiuzation^  131  ;    Rivu^-Makiiif; 

Svi' tttM*  PiHklsand  Pi>oliii^                      j 

S4.0!TIU:HS    RATIiS                                                            " 

Function,  13B  ;  CLiKHmtatimi,  141  ; 

Allotiiu'iiL  of  Bimiiiass,  144  ;  Ai- 

C  t  nc  1  n  n  ti  1  i  F  tf  iK b  t  Un  r(^a  n  C a^e,  1 53 ; 

bTlnUioii,  147,  102  d  .sh/.,  271 

Mapiif  Raihviads,  154  ;  Savantiali 

PaHTA*iK-STAMi*  R\TiiH,  3r>4 

Naval  Stores  Cst^st,  252  ;  Cliatia- 

PllKKKtttMTIAL    HaTKJ*,  75i^ 

nooira  i'a.4c,  20li ;  Savanuab  Ft*rti- 

PicoR,%TiMi,S;]7  d  mj,^  14{i 

1  i  '/J '  r  Cjuse.  3 1 4  ;  A 1  al  m ina  M  \  d  la nd , 

]>)vit*ioH,  480 

357,  378  ;  Dawwm,  Ga.,  387  ;  Dan- 
ville, Vu.,  Ca.Hi'.  402 

Rati-'  Ht-ii.*  lation 

Sec  i'iHtlii  and  l*<Miling 

By  Stnites,  KiT  Chapter  XXV  ;  Rea^ 

STANr»Ai{i»  On.  Reh\te»^  02  el  »ty 

soimhl*^    Ralt'H,    71*i-741  ;    iiiali^r 

St'liAU  A  NO  MoLAi**<K8 

FotiitueiJtli  AiiuHiOim^iit,  7H(-74l 

RaU>snn,  403,  418 

Ratkh 

^^J 

power  to  PreBcribe,   187  ;   Hoastai- 

Tkhminai.  Hate^  744,  762                 ^H 

uble  HatPK,  204-215-   Prcwribin^t 

Tkkminai,  Vam  ATroNS,  005              ^^M 

Miiiininai  Rate.s,  242  ;  Ki|ria!]zin^ 

ToriAi'co                                                   ^^H 

lb 

betwi'i-n   CoiniMtiii»r  Clti<*s,   321  ; 

""""■    1 
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Ton-Mile  Revenue,  686 

Transcontinental    Rate    Competi- 
tion, 678 

Transcontinental  Rates,  429  et  seq. 
System  of,  430,  448 ;  Complaint  of 
St.  Louis  Jobbers,  433;  History 
of  System,  440 ;  Panama  Compe- 
tition, 442 ;  Cape  Horn  Competi- 
tion, 446  ;  Pacific  Coast  Jobbers' 
Position,  455  ;  Dissenting  Opinion 
on,  461  ;  Nevada  Railroad  Com- 
mission Case,  464  et  seq.\  Import 
Rate  Case,  487 

Troy,   Ala.    See  Alabama   Midland 
Case 

Trunk-Line  Rate  System 
Effect  on  Danville  Rates,  410 

Trunk-Line  Rates 
See  Chapter  XI II 

Union  Pacific 

Building  and  Cost,  108  d  scq.;  and 
Northern  Securities  Company, 
658;  Dissolution,  667-696;  Growth 
of  System,  670  ;  and  Southern  Pa- 
cific, 671  ;  and  San  Pedro  Line, 
674 ;  and  Northern  Pacific,  676 ; 


and  Atchison,  570 ;  and  Compe- 
tition, 585  ;  Legal  History,  688  ; 
Dissolution  Opinion,  688 ;  Oper- 
ating Efficiency,  593 ;  Later  His- 
tory, 695 

Valuation,  683-715 
Valuation  and  Rates,  734 
Value  of  Service,  626,  797 
Vanderbilt,  C,  5 

Wabash  Railroad  Rates  on  Salt, 
222 

Water  Rates  and  Competition 
Coastwise,  168,  176,  390;  on  the 
Cumberland  and  Tennessee  Riv- 
ers, 276,  289,  333;  via  the  Soo 
Line,  346 ;  on  Alabama  River, 
362,  373;  on  the  Chattahoochee 
River,  392 ;  to  Norfolk,  403 ;  in 
Transcontinental  Traffic,  442, 449, 
476 ;  on  Export  Grain,  496,  607, 
617;  in  England,  764 

Western  Classification,  433 

Wheat 
Production    and    Consumption    of, 
489,  612 
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